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While the federal government has steadily lightened its regulatory role over aspects of federal jurisdiction that influence
provincial water management, this jurisdictional space has provided opportunities for sub-national arrangements that address
environmental protection. First Nations, provincial and local governments are creating collaborative ecosystem-based
management regulations and initiatives that respond to the ecological governance imperatives of planning at a watershed
scale, protecting environmental flows, linking decisions about land and water, and adaptive management. Ecological
monitoring, watershed-scale planning, decision-making resulting from treaties, protection of riparian areas and watersheds,
and water law reform in the west all feature prominently in these sub-national approaches. Any federal action in the future
that affects water will be challenged to support these appropriately scaled regulations and decision-making.

Alors que le gouvernement fédéral a, de manière constante, allégé son rôle de réglementation dans des matières relevant
de sa compétence et ayant une influence sur la gestion provinciale des eaux, ce vide juridictionnel a permis la signature
d'arrangements infranationaux ayant traits à la protection environnementale. Les Premières Nations ainsi que des
gouvernements provinciaux et locaux mettent sur pied une réglementation et des initiatives en vue d'une gestion des
écosystèmes fondée sur la collaboration répondant ainsi aux impératifs de la gouvernance écologique liés à la planification
à l'échelle du bassin versant, à la protection des flux environnementaux, à la concordance des décisions concernant le sol et
l'eau et à la gestion adaptative. La surveillance écologique, la planification à l'échelle du bassin versant, la prise de décision
découlant de traités, la protection des bandes riveraines et des bassins versants ainsi que la réforme du droit sur l'eau qui a
été mise en uvre dans l'ouest du pays ont toutes largement contribué à ces approches infranationales. À l'avenir, toute action
du gouvernement fédéral ayant un impact sur l'eau sera contestée en vue de favoriser cette réglementation à l'échelle plus
appropriée et les prises de décision qui y sont rattachées.
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Given the physical nature of water, the most appropriate planning unit for many purposes is the

watershed. 1

*54 I. INTRODUCTION

While the overt federal resiling from environmental law in the past three years has been acute, 2  a more longstanding
federal exit has been experienced in the realm of water law. Within the unclear constitutional jurisdiction of water law
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the federal government raised expectations of federal action on water conflicts and quality by enacting the Canada Water

Act in 1970, 3  and followed up with the Federal Water Policy in 1987. 4  However, since that time the federal government
has not exercised meaningful authority over water, and has decreased funding and regulatory activities in areas of federal

jurisdiction, such as fish habitat protection, that implicate water. 5  Over a similar time period the water yield in Southern
Canada where 98 percent of the population resides decreased an average of 8.5 percent, or 3.5 cubic kilometres, per year,

which is almost the same amount of water that is supplied to Canada's residents in a year. 6

*55  This long, slow waning of federal involvement, or the promise thereof, over 25 years has created the opportunity
for other levels of government and local organizations to adapt, at some scales and in some regions, within provincial

water allocation and protection regimes. 7  Examples from across Canada, such as the Riparian Areas Regulation under

the Fish Protection Act in British Columbia (B.C.), 8  provincial drinking water source protection in Ontario, Quebec's

Loi affirmant le caractère collectif des ressources en eau et visant à renforcer leur protection, 9  and Indigenous involvement
in fisheries management and environmental flows all demonstrate the local or sub-national taking up of jurisdiction over
water quantity and quality while the federal promise of national attention to this fundamental ecological condition--
water--abates.

The purpose of this paper is to explore sub-national responses to the jurisdictional vacuum for water. 10  What I mean
by vacuum is the space between comprehensive integrated watershed-based management that ensures healthy socio-
ecological systems and provincial water allocation regimes that have focused primarily on facilitating the diversion of
water. Using examples of Indigenous, provincial, and local government law from across Canada, I argue that many
jurisdictions have capably, if incompletely, surpassed federal action on water management, and that it is these watershed-
based approaches to water governance that have the potential to address conflicts about water quality and quantity over
the long term when adaptation will be a key legal and ecological principle guiding water management.

I am not asserting that there is no role for federal action on water, 11  or that there is not a role, for example, for

mandatory federal drinking water *56  standards, 12  particularly for First Nations communities. 13  Indeed, some areas

of federal authority, such as the regulation of fisheries, have prompted effective sub-national action. 14  And others,

such as the Species at Risk Act, 15  have the potential to influence provincial water allocation decisions. 16  However,
as the “cooperative approach” to federal-provincial water management, except in some interjurisdictional contexts,

diminishes, 17  most water management will most appropriately be carried out at the watershed-scale using governance

structures *57  that are responsive and adaptive. 18  Sub-national entities are developing best practices that can address
ecological health and water use conflicts over the long term. A renewed direct federal role in local decision-making may
hinder these initiatives and impede their creative watershed-based and adaptive solutions.

Several factors are driving these sub-national approaches to water management. Provincial water law regimes that
mediate conflicts between water users and water users and the environment, and purport to offer security in access
to water, are largely outdated. They are failing to protect the hydrological systems on which they are based and no

longer guarantee the quantity of water promised under licence. 19  Those responsible for managing water, such as
local governments, are questioning decisions made through provincial water law regimes or on the Crown landscape
over which they have no jurisdiction but that have a significant impact on their ability to prevent flooding or deliver

drinking water. 20  Finally, Indigenous communities, incompletely accounted for under colonial water allocation and

their Aboriginal rights to water virtually absent from recognition under treaty or assertions of aboriginal rights, 21  are
*58  increasingly challenging water management decisions made under colonial law and asserting an aboriginal right to

water. This is particularly prevalent in B.C., 22  however there is evidence of it across Canada. 23  These water law and
management issues are arising in Canada at the same time as longstanding water disputes elsewhere in North American
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and the world are resolving in favour of watershed-based, multi-party negotiated agreements where legal entitlements

and jurisdiction are, to an extent, left at the door. 24

*59  Water management and governance solutions also manifest in complex evolving watershed-scale law and policy

reform, 25  which build on the ecosystem-based approach to the regulation of natural resources. Described more fully
in Part III, this jurisdictional space is grounded in the following four principles or best practices of environmental

governance. The first principle is that planning and management occur at a watershed scale. 26  The watershed, as an
ecological unit, is the appropriate scale at which to plan and evaluate ecosystem function and the human activities

permitted within that ecosystem given the capacity of the watershed. The second is protecting environmental flows, 27

which are the quantity, quality and timing of water needed to maintain healthy ecosystems. Third, effective law and

governance integrates decision making for land and water. 28  Land use decisions about other natural resources such
as forestry or urban development have watershed-wide impacts and alter hydrological function. Finally, an ecosystem-

based approach to water governance incorporates adaptive management to changing hydrological conditions. 29

Irrespective of global climate change, hydrology varies seasonally and interannually; therefore legal and governance
structures must be responsive to these fluctuations but also the “new normal” of more extreme seasonal variation of

drier summers and wetter winters. 30

Therefore, if there is to be a federal role in water management in the future it will require legal innovation that pushes
performance-based standards and processes to a watershed scale based on integrated watershed planning, the vehicle

through which the four water governance principles are brought together. 31  Creativity in this realm could include
national drinking water *60  quality standards that mandate source protection and operating procedures, federal
environmental flow standards, maximum imperviousness or watershed disturbance standards, and minimum density
standards for growth management.

Part II of this paper briefly canvases the waning federal involvement in water management, points to the federal role in
international trade as an area that may increase in importance in the future, and highlights recent federal interference in
devolution of authority that implicate treaty rights in the Northwest Territories as an uncharacteristic foray into domestic
water management. Part III provides examples of indigenous, provincial, and local government law and initiatives that
address water use conflicts, environmental flows and watershed governance. The conclusion in Part IV emphasizes that
watershed-scale best practices in water law challenge any federal action to foster appropriately scaled decision-making
and implementation.

II. THE FEDERAL ROLE IN WATER

Flowing from the constitutional ambiguity for water management, the federal government has not had an
explicit freshwater management role except in interjurisdictional water issues, even though implementation and
operationalization of agreements tend to be left to sub-national parties or delegates. The federal influence on water has
been located largely within federal regulatory jurisdiction. This includes prohibitions on harming federal aspects and
permitting activities to occur that affect water. While the federal interjurisdictional, including international, role will
continue, its regulatory review and permitting functions are decreasing due to law reform, funding cutbacks, and the
failure of federal watershed activities to provide solutions for conflicts over water use.

A. Constitutional Ambiguity

Jurisdiction for water is not addressed in Canada's constitutional documents. 32  As a fugitive resource that flows

between jurisdictions, 33  it defies tidy division between federal, provincial, and Aboriginal jurisdictional responsibilities.

Typically, the ability to manage water has derived from ownership or regulatory jurisdiction over land. 34  Most
constitutional analyses *61  of water begin with presumed provincial ownership by virtue of s. 109 of the Constitution
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Act, 1867 where ownership of land is vested in the original provinces. 35  Thus, provincial “ownership” of public lands

gives provinces the ownership rights to fresh water and the fish therein. 36  The federal government has limited ownership

interests in water on federal lands, Indian reserves, 37  and enumerated public works. 38  Western provinces reinforce this
constitutional assumption by declaring ownership over and use of all water in streams and groundwater within their

territorial jurisdictions. 39

Provincial legislative authority over water is derived from several constitutional heads of power, which include property

and civil rights in the province, 40  local works and undertakings, 41  municipal institutions, 42  and generally all matters

of a local or private nature. 43  Provinces have virtually complete regulatory authority over domestic water management
and are responsible for permitting the use of water under licence.

Federal jurisdiction affects provincial management of water if it involves a federal constitutional power such as

inland fisheries, 44  navigation and shipping, 45 *62  or federal works and undertakings. 46  In addition, the federal

government has constitutional authority over interprovincial and international waterways and flows, 47  and can assert
some regulatory authority over other constitutionally ambiguous issues, for example environmental assessment, where

the courts have found complementary jurisdiction. 48  Finally, the potential exists to invoke the federal peace, order and

good government authority. 49

While federal staff are not involved in day-to-day decisions about water management, certain routine provincial or local
government decisions are shaped by federal interests. This is seen most clearly in the application of federal jurisdiction
over fish and its expression through the Fisheries Act. In theory, a local government cannot approve an application for
land development, such as the paving over of a fish bearing stream, nor can the provincial government approve a use
of water, that would harm fish. It is these tentacles of federal authority that have most directly shaped provincial water
management.

B. Federal Law and Policy: A Brief Overview

Historically, federal activity in the area of water law and management can be characterized in three ways:
governance agreements, water-centred national law and policy, and subject matter regulation. First, it has entered
into interjurisdictional legal agreements to establish water governance structures across borders. For example, in the
domestic sphere, Canada, Alberta, Saskatchewan, and Manitoba established the Prairie Provinces Water Board in
1948 to give advice on water allocation between the three prairie provinces. The parties signed the Master Agreement
on Apportionment in 1969 to commit to a formula for water sharing of eastward flowing rivers that crossed

provincial boundaries. 50  Canada, Quebec and Ontario established the current Ottawa River Regulation Planning
Board by agreement in 1983 to address conflicts between flow needs for navigation, hydroelectric generation and flood

control. 51 *63  International bilateral examples between Canada and the U.S. include the Boundary Waters Treaty
of 1909 that established the International Joint Commission, responsible for collaborative management of boundary

or transboundary waters such as the Great Lakes, 52  the 1964 Columbia River Treaty that provides for flood control

and downstream benefits for hydroelectric generation in the Columbia Basin, 53  and the 1972 Great Lakes Water

Quality Agreement that focuses on pollution in the Great Lakes. 54  Of note is that the implementation of most of
these agreements has been left to the sub-national parties. For example, Ontario and Quebec legislation implements the

Ottawa River Regulation Planning Board, 55  and BC Hydro is the designated organization, via B.C., that fulfills water

management obligations under the Columbia River Treaty. 56

The second realm of federal activity on water is through national law and policy. For a brief moment the federal
government behaved as though it would intervene directly in water management by enacting national policy and
law enabling collaborative water management in Canada. The 1970 Canada Water Act, still in force, provides for
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provincial and federal cooperation on water management issues, in particular water quality. 57  Part I provides the
federal government with authority to design management plans to deal with interjurisdictional waters of national
interest, the federal government is not given the authority to implement or run the programs except in federal,

interjurisdictional, international or boundary waters. 58  For water quality concerns the Canada Water Act provides for
a stronger federal role, allowing the federal government to take unilateral action if a water quality management issue
of any interjurisdictional water has become of significant “national concern” after “all reasonable efforts” have been

made to work with the provinces on finding a solution. 59  To date, the federal government has not taken action pursuant
to this section and commentators agree that it is unlikely to be used in the future given provincial interests and the
federal government's *64  preference to defer to provincial jurisdiction--ownership and management--for the regulation

of flows. 60  The story is similar with the 1987 Federal Water Policy that set out strategies and policies on water pricing,

science leadership, integrated planning, law and public education, 61  however, “... it remains little more than a statement

of good intentions that have gone unfulfilled.” 62

Third, and most renowned, the federal government has interacted with water by legislating within its subject matter
jurisdiction or pursuant to its peace, order and good government authority on issues that affect water management. In
particular, the Fisheries Act and Canadian Environmental Protection Act provided a degree of oversight to projects that

implicated federal fish, works or funding. 63  One longstanding example that showcases the regulatory oversight federal
subject matter jurisdiction has for environmental flows related to fish needs and provincial water allocation is the impact
of the Kemano hydroelectric project in the Nechako Basin. With a relatively senior water right dating from 1949, during
the 1970s the licensee refused federal Department of Fisheries and Oceans requests to provide more environmental flows.
One branch of the ensuing litigation concluded with a mandatory injunction requiring the licensee to comply with the
federal order. In essence, the court found that federal jurisdiction for fish trumps provincial water allocation:

These disputes are, in the nature of things, disputes which cannot be swiftly or easily resolved. But
someone must have the power to determine the discharges of water that will be necessary. The question
is whether the Minister or Alcan should exercise that power. The Minister represents the public

interest. The power ultimately must be [sic] his. 64

The province eventually transferred part of the licensee's water entitlement to the Department of Fisheries and Oceans by
agreement, which is a powerful--and permanent--water management resolution in favour of ecological health mediated
by federal jurisdiction.

C. Contemporary Federal Role

Federal activity related to water law and management has declined over the last few decades. While engagement in
interjurisdictional agreements and the *65  threat of claims under international free trade agreements are still prevalent,
federal regulatory action, once the mainstay of direct influence on provincial water management, is unreliable. One, a
recent federal attempt to amalgamate land and water boards in the Northwest Territories established pursuant to treaties
amounted to an uncharacteristic--and failed--attempt at unilateral water governance reform.

The federal government still has a role in interjurisdictional and international agreements and programs. Most recently,
the multiple parties to the Great Lakes Water Quality Agreement amended it in 2012. Domestically, the governments of

Alberta and the Northwest Territories just concluded the second bilateral agreement 65  under the multilateral Mackenzie
River Basin Transboundary Waters Master Agreement, in which the federal government had a role related to their

devolving relationship with the Territory. 66  Of note is that the federal government largely still relies on delegating its
interests or implementation authority to provinces or territories, or relies on sub-national entities to take action. As
discussed above, BC Hydro is the management agent for the Columbia River Treaty and the B.C. provincial government
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is the lead entity for the ongoing Columbia River Treaty Review process. 67  Ontario, Quebec and eight US states are

largely responsible for implementing agreements for the Great Lakes. 68

In this domestic context, the threat of potential claims under international trade agreements continue to arise and will
likely play a greater role in the future. Any dispute resolution under the North American Free Trade Agreement's
(NAFTA) requires federal involvement. Most recently, the drought in B.C. motivated a citizen petition to increase

water rents in light of the miniscule payments made by water bottling companies. 69  While provincial government

officials responded positively, 70  some commentators raised the spectre of NAFTA claims if rates were high enough to

be viewed as the province *66  “selling” water as a commodity. 71  The lack of specificity and hyperbole in the media
about the impact of NAFTA demonstrates how little popular understanding there is and the deep concern about the

implications of international trade agreements on water sovereignty. 72  Although the impact of NAFTA on provincial
water management has not been adjudicated, many academics have analyzed various elements of this question and two

points bear attention in the context of this article. 73  The flurry of applications for licenses for bulk water export in the late
1980s and early 1990s during NAFTA negotiations drove the federal government and provinces to prohibit bulk water

exports. 74  The federal government amended the International Boundary Waters Treaty Act to prohibit the bulk removal

of boundary and transboundary water. 75  While these laws have not been tested under NAFTA, domestic provincial
licensing regimes have not attracted scrutiny. Second, even though definitions in NAFTA and other international trade
agreements to which NAFTA refers capture all water, the parties clarified that NAFTA does not apply to water in its

natural state i.e. water flowing in a river. 76  Therefore, based on the intention of the *67  parties the trade agreement
cannot compel the licencing of water. Finally, as changing hydrological conditions require adaptive management, it is
likely that a provincial order to reduce taking water will attract scrutiny under NAFTA in the future where the licensee

is a US or Mexican non-domestic licence holder. 77

It is clear that federal regulatory law has influenced significant water management decisions and planning processes

resulting in watershed restoration. 78  However, over the past decade the impact of federal jurisdiction on decisions
that relate to water has waned. Since 2012 Fisheries and Oceans Canada has issued significantly fewer approvals and

undertaken enforcement activities pursuant to the amended Fisheries Act, 79  and the Canadian Environmental Assessment

Act, 2012, has decreased assessment activities by 90 percent. 80  It is important to note that the Fisheries Act now relies on
proponent self-assessment of whether there are potential impacts to fish that can be avoided or mitigated, and it is only if

those impacts will result in serious harm to fish that the proponent need make an application for authorization. 81  At the
same time, other federal environmental legislation that could have an impact on sub- *68  national water management
has not reached its potential. For example, the Species At Risk Act applies to aquatic species but there have not been

any orders to increase environmental flows as part of critical habitat. 82  Instead, critical habitat protection statements
(CHPS) are relying on protection provided by the weakened Fisheries Act. The CHPS for the Nooksack Dace fish states,
“[w]here water withdrawals result in dewatering of riffles to the extent that there is a harmful alteration, disruption or

destruction of fish habitat section 35 of the Fisheries Act offers protection.” 83

For notable new provincial-level policies and plans that have a direct impact on fisheries, the federal government has
remained uninvolved. For example, although a comprehensive study recommended specific environmental flow rates
during the South Saskatchewan River Basin planning process, the federal government acquiesced to the Province of

Alberta setting weaker flow requirements. 84  While it may provide scientific and other expertise, it has not influenced
important water management regulation.

Finally, although the federal approach to water management has been increasingly hands off, recently it attempted
to restructure treaty-based watershed-management entities to “streamline” development approvals in the Northwest

Territories. In Tlicho Government v. Canada (Attorney General), 85  the Supreme Court of the NWT issued an injunction
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suspending the federal government's initiative in the Northwest Territories Devolution Act to amalgamate the four

NWT land and water boards in the MacKenzie Valley. 86  The <<Unknown Symbol>> Government sought the
injunction to prevent the elimination of the Wek'èezhìi Land and Water Board (WLWB), a joint management body with
jurisdiction over land, water and waste deposit decisions in the Wek'èezhìi Management Area, a portion of <<Unknown

Symbol>>traditional territory. 87  The amalgamation of the land and water boards would dilute <<Unknown Symbol>>
decision-making authority by decreasing the number of <<Unknown Symbol>> appointees from 50 percent on the

WLWB to *69  less than 10 percent on the Valley-wide board, 88  and remove the guarantee of decision-making
authority within its territory as the chair would appoint panels of any three members to make decisions on specific

applications. 89  The <<Unknown Symbol>> argued that the federal legislation violated the terms of the Land Claims
and Self-Government Agreement Among the <<Unknown Symbol>> and the Government of the Northwest Territories and

the Government of Canada executed on August 25 2003, 90  which are protected treaty rights under s. 35 of the Constitution
Act, 1982. The court found that there was a serious constitutional issue to be tried relating to the interpretation of the
land claims agreement and the validity of moving away from regionally-based boards in the four different treaty areas to

one amalgamated super board with less representation from each community. 91  In finding that that the Tlicho would

suffer irreparable harm, 92  the court ruled that the balance of convenience favoured the <<Unknown Symbol>>. It was
in the public interest to maintain the status quo as the WLWB would have to be rebuilt if the federal action was found

to be unconstitutional in the future. 93

This recent move is uncharacteristic of the typical federal “watching brief” approach and the waning federal regulatory
influence on water management. It is also contrary to the myriad sub-national watershed initiatives that are taking up
the call for adaptive watershed management. Indeed, it is a good example of exactly the kind of federal action that would
detract from effective hydrological problem solving in the future by taking decision-making out of the watershed and
tinkering with aboriginal or treaty rights to a management function.

III. WATERSHED INITIATIVES

From a legal perspective and given the large provincial role in land and water management, the federal role has been
incomplete. It has typically focused on one element of ecosystem protection, such as fish or fish habitat under the Fisheries

Act, 94  or approving, with conditions, specific proposals for land development under the various federal environmental

assessment statutes. 95  Even if there was a strong federal role, federal intervention within its constitutional jurisdiction
is somewhat of a blunt instrument within a watershed and socio-ecological system that changes from season-to-season.
Management decisions that require current environmental conditions are neither *70  approvals for a project before

an activity occurs, nor enforcement activities for harm done. 96  Real time adaptive management will rely on ecosystem-

specific collaboration through long-term planning and regulation. 97  Key to an adaptive approach in the water realm is
the ability to revise water allocations under licence as hydrology changes. If precipitation decreases year-over-year in a
watershed there may no longer be enough water to satisfy all licenced water diversions. As many provincial water regimes
were premised on perpetual licences with no end date, water law regimes have not typically contemplated adapting water
licences over time.

Watershed-based initiatives are better placed to address ecosystem conditions in two ways. 98  First, they occur at a scale
that makes possible long- *71  term planning. All the water users are connected in a watershed, which provides a basis
for, at best, collaborative problem-solving and, at worst, regulatory compliance. Long-term plans can be prospective.
Their focus need not be “do as little harm as possible” but “what needs to happen within this watershed to maintain a
healthy socio-ecological system”. The implications of new activities can be measured against the waning or modification
of older activities within an ecosystem-based management context that promotes the watershed scale and protection of
environmental flows. Likewise, First Nations, other governments and stakeholders within a watershed can make season-
or drought-specific tradeoffs within the water management framework.
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Second, watershed-based initiatives push decision-making to a regional scale that is, ideally, based on ecological
boundaries. Acknowledging that decisions about land and water affect each other, the goal is to create a forum within
which decisions about terrestrial and aquatic impacts from local government zoning to provincial forestry permits can be
considered. Linking land and water decision-making can also make management more responsive to real time ecological

conditions. 99  The complexities of water management and largely unresponsive current structure of legal regimes for
water require watershed-scale decision-making to provide timely responses to changing ecosystem conditions and the
adaptation needed as climate change intensifies.

The Indigenous, provincial and local government regulatory and governance approaches described below are examples
of facets of collaborative watershed-scale decision-making that address the watershed scale, environmental flows, the
link between land and water decision-making, and adaptation to changing hydrological conditions. None of them offer
a complete regime at this point. However, they all contain elements necessary for moving towards sub-national adaptive
forms of water law and management.

A. Indigenous Communities: Partnerships Irrespective of Jurisdiction

From a jurisdictional perspective the assertion of an agreement to collaborative management by Indigenous communities
is rapidly changing the landscape of water and watershed law in Canada. First Nations are developing, at the most basic
level, coordination and information sharing roles as part of their governance functions, and are asserting aboriginal
rights and title within many water management processes. In addition, they are taking on management and decision-
making roles for either a specific waterbody or traditional territory. These roles, which redefine what is traditionally
understood as shared jurisdiction for water, can be voluntary but often arise as part of interim *72  measures agreements
pre-treaty, pursuant to modern treaties or potentially as grants of Aboriginal title.

Many First Nations have established organizations or programs for watershed protection that create a baseline of
ecological and use information, as well as undertake outreach programs and collaborative management. The Unama'ki
Institute of Natural Resources represents the five Nova Scotia Mi'kmaq Unama'ki communities in addressing natural

resources and environmental concerns. 100  Initiated in 2003, its Bras d'Or Lakes Collaborative Environmental Planning

Initiative undertook an environmental management plan for the Bras d'Or lakes and watershed. 101  The Initiative is lead
by a steering committee composed of all levels of government, local governments, industry and the non-governmental

sector. The United Nations designate the area as a Biosphere Reserve in 2011. 102  On a larger scale, the Yukon River
Inter-Tribal Watershed Council is composed of 70 First Nations and Tribes in the Yukon River watershed whose vision

is “to be able to drink water directly from the Yukon River”. 103  It offers technical assistance, research, education,
and intertribal coordination for its members. Undertaking ecological monitoring and training, it has specific programs
related to water quality such as a backhaul program to remove inappropriate materials, such as batteries, from landfills,
and assessing drinking water sources.

In opposition to widespread industrial development across their traditional territories, some First Nations are making
proclamations about their Aboriginal right to water as part of provincial government planning and management
processes. For example, Appendix C of the Northeast Water Strategy is a statement by Treaty 8 First Nations on their

water interests in northeast B.C. 104  The Strategy is the first attempt at providing a long-term view to water management
in the face of rampant oil and gas development, which some Treaty 8 First Nations have opposed on the basis of water
quantity and quality concerns. The First Nations have made a strong statement, putting all parties on notice, of their
interpretation of their on- and off-reserve treaty rights to water:

*73  In accordance with their custom and traditional modes of governance, First Nations
communities assert that, as the indigenous peoples of northeastern B.C., they have and continue
to exercise Aboriginal and Treaty rights over water management within their traditional territories
and they accept their responsibility for keeping water healthy and abundant as traditional stewards
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of these watersheds ... [T]he First Nations must be equal partners with participating provincial,
and federal Crown agencies consistent with government-to-government relationships respecting the

design and implementation of water management plans. 105

The First Nations indicate that they are not opposed to collaborative water management, however, they “... must be

involved from the outset in decision-making processes for effective watershed management and planning.” 106

Some First Nations are contributing to water management and fisheries restoration methodologies, and providing

ongoing monitoring roles as part of their assertion of Aboriginal rights and title. 107  In the only desert-like climate in
Canada, the Okanagan Nation Alliance has worked with Fisheries and Oceans Canada and the Ministry of Environment
on the Canadian Okanagan Basin Technical Working Group since 1997 to improve habitat and water flow in the
Okanagan River, part of the Columbia River system, for salmon. Identifying a lack of information on flows as a problem,
the parties commission the Okanagan Fish and Water Management Tool to monitor and predict water flows, which

would enable provincial staff to make real time decisions about flows according to fish needs. 108  This flow regulation,
coupled with habitat restoration downstream, has yielded a significant increase in returning sockeye salmon to Osoyoos

Lake. 109

Collaborative decision-making where First Nations have a role in Crown permitting and planning processes is entrenched
in protocol agreements and the land claims agreements in the Yukon and Northwest Territories. Several First *74
Nations on the coast of B.C. also have negotiated protocols that change Crown decision-making for land and water.
Whether considered interim agreements as treaties are negotiated or an expression of common law Aboriginal rights,
they tend to provide more detail to the requirements to consult First Nations and accommodate Aboriginal rights during

provincial decision-making processes. 110  The eight parties, seven First Nations and the provincial government, to the
2011 Coastal First Nations Reconciliation Protocol view the Protocol as “... a bridging step to future reconciliation

of those aboriginal title, rights and interests with provincial title, rights and interests.” 111  Intended to work towards
collaborative decision-making, the Protocol sets out a detailed engagement framework for Crown referrals to First

Nations, including under the Water Act, 112  as a step towards shared decision making to reduce land and resource

disputes. 113  Using similar language, the Kunst'aa Guu--Kunst'aayah Reconciliation Protocol between the Haida Nation
and the Province of B.C. also establishes a Haida Gwaii Management Council composed of two members appointed

by each party and a jointly appointed chair. 114  The Council has specified decision-making authority, such as the
implementation and amendment of the strategic land use agreement, establishment of forestry objectives, and approval

of management plans for protected areas. 115

The land claims agreements in the territories typically included the creation of a land and water board tasked with making
some permitting decisions such as approving water licences. Composed of representatives from the federal, territorial

and First Nations governments, they behave as administrative tribunals under federal or territorial legislation. 116

Some enabling legislation *75  also recognizes Aboriginal rights to water, for example for traditional activities such as

transportation for trapping. 117

Although Xeni Gwet'in First Nations v. British Columbia, 118  the sole case in Canada to find Aboriginal title, did not

include specific claims for water, 119  it is clear that the Xeni Gwet'in Nation and the other First Nations that comprise

the Tsilhqot'in National Government are moving forward with land management authority. 120  Most recently, the
Yunesit'in and Xeni Gwet'in First Nations declared the Dasiqox Tribal Park or Nexwagwez?an--‘it is there for us', in

part of the Aboriginal title area, as an “... expression of governance ...”: 121

A Tribal Park is an assertion of physical space on the basis of Indigenous Law, established throughout
Canada as a reaction to the Crown's assumed authority. They ... are also an exercise of Section 35
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of the Canadian Constitution and are developed and managed by Indigenous peoples to integrate
traditional ways of life, rights and responsibilities, with ecologically sound commercial activities.
Internationally, Tribal Parks are recognized as Indigenous peoples' and community conserved

territories and areas, or ICCAs. 122

This jurisdictional shift will have implications for water law in some provinces and, at minimum, result in different
expressions of jurisdiction and types of authorities throughout watersheds in B.C.

B. Provincial Enabling

As the constitutional entity taking direct responsibility for fresh water, provinces are providing the most comprehensive
treatment of watershed-scale and adaptive processes. Several provinces are moving away from province-wide regulations
to place-, scale- or ecosystem-based requirements. This attention to jurisdictional scale reflects “... that legal resilience
building requires scale- *76  matching, so that the geographical scale of the regime reflects the social-ecological issues

at stake ...”. 123  The concern for watershed scale planning, 124  and the protection of fisheries and environmental flow
values, which are relatively well-established approaches, is evolving into attempts to adapt entitlements to use water
based on changing hydrological conditions and recognize a “right” to water as an ecosystem function.

Many provinces enable watershed-based plans that aim to address conflicts between land and water uses:

These plans, known variously as water use plans, water management plans, water allocation plans,
watershed management plans, or source protection plans, typically attempt to catalogue all human
uses of water within a watershed, identify threats to water quality and quantity, and propose

mitigation measures to address the threats. 125

Watershed-scale planning is typically limited to watersheds with specific ecological features, where land and water use

conflicts are high, or where a particular use, such as hydro power, has a fundamental impact on an ecosystem. 126  Ontario
uses watershed plans most extensively at several scales of authority. In addition to plans promulgated by conservation
authorities whose original purpose was to address flooding, Ontario has several specific laws that protect ecological
features and require planning. For example, the Oak Ridges Moraine Conservation Plan establishes land use policies to

protect ecological features and requires municipalities to develop a water budget and conservation plan. 127

*77  Both B.C. and Alberta provide for watershed planning as part of the water law regime. 128  Although the B.C.
government sanctioned a water planning process for the District of Langley because of concerns over groundwater
mining and contamination, it has not approved or implemented the plan by regulation as the Water Act empowers

it to do. 129  The Alberta plans are more widespread and have resulted in a provincial water allocation order for the

Bow, Oldman and South Saskatchewan Rivers, 130  however they too are attracting criticism for their lack of effective

implementation. 131  Finally, sector-specific water plans are prevalent in some provinces such as the 23 BC Hydro
water use plans that improve environmental flows and address conflicts between water uses in watersheds with sizeable

hydroelectric facilities. 132

Provinces are also increasingly paying attention to environmental flows, which are the volume of water in a waterbody

or aquifer needed to sustain baseline ecological conditions. 133  These regulations typically follow two formats, those
requiring that decisions on applications for water licences consider environmental flow needs, and enabling provincial
staff to make orders that water licensees cease taking water when flows are too low. Ontario and Manitoba decision
makers must take into account general criteria such as minimum stream flows and habitat that depends on water flows

and levels when deciding on applications for licences. 134  The ability to limit water diversions *78  based on low flows

or risk to aquatic ecosystems includes the provinces of Quebec, 135  Manitoba, 136  and Alberta. 137
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An example of a comprehensive watershed-based regime in Canada is B.C.'s supplementation of its fish protection

mandate with modernization of its water allocation law. The Water Sustainability Act (WSA), 138  widely expected to be

brought into force with groundwater regulations in early 2016, 139  offers the potential to significantly advance integrated
watershed-based management by focusing on environmental flows, and linking land and water decision-making. Except
when exempted by regulation, decision makers must consider the environmental flow needs of a stream when evaluating

water licence applications for a stream or aquifer. 140  The comptroller may make critical environmental flow protection

orders if the minister has made a declaration of significant water shortage, 141  and this order has precedence over water

rights. 142  Retrospectively and with a view to adaptation, to address all the existing licenced water allocations licences

can be subject to review and amendment starting 30 years after the WSA comes into force. 143

The WSA promotes the integration of decisions about land and water through the licensing of groundwater, use of water
sustainability plans (WSP) and provincial water objectives. The last jurisdiction in Canada to do so, B.C. *79  will license
the use of groundwater by regulation. The WSA applies licensing criteria to aquifers and mandates consideration of the

impact of surface and groundwater diversions on connected water sources. 144  The minister may designate an area for
the purpose of developing a WSP if the plan will prevent or address conflicts between water users, the needs of water
users and environmental flow needs, risks to water quality or risks to aquatic ecosystem health, or identify restoration

measures in relation to damaged aquatic ecosystems. 145  The intent is to have watershed- or issue-defined processes
where interested parties, including First Nations, local governments, the provincial government, and water users can
resolve water quantity and quality issues. Plans are not limited to water allocation but may consider water quality,

drought planning, water sharing, changes to existing licences, and anything else set out in the terms of reference. 146  The
Lieutenant Governor in Council may, by regulation and pursuant to a WSP, enact regulations to restrict or prohibit a
specified use of land or natural resources, or an activity, amend the terms and conditions of water licences, and alter or

replace works to use more efficient water use practices. 147  Likewise, the WSA contemplates that pursuant to regulation
land use decisions made on the 95 percent of the province that is Crown land in B.C. will be subject to water objectives

to sustain water quantity, water quality, and aquatic ecosystems. 148  The intent is for public officers making a specified
decision under a specific law to consider the impact of those decisions on water. Local governments may also be required

to consider water objectives when preparing or amending regional growth strategies or official community plans. 149

Of note is that the WSA directly addresses potential claims for compensation for amending water entitlements under
licence. It very clearly states that except as provided for in the WSA or by regulation, no compensation is payable and
no legal proceedings are maintainable against the government for loss or damage arising from a change of precedence
of water rights, a restriction on the exercise of water rights, or the imposition of new terms or conditions in a licence

due to the operation of the WSA or a regulation. 150  In an adaptive watershed management context, these provisions,
along with the 30 year review and *80  amendment tool, signal to licence holders that water rights are no longer fixed
in time and right, but will be subject to change as the climate and environmental flows change. New water licences in

Alberta and Quebec provide for water licence terms of ten years. 151  While any mandatory decrease in water diversions

due to environmental flow needs in Alberta requires compensation to the licensee, 152  similar permanent direction to

cease withdrawing water in Quebec attracts no compensation. 153

Finally, some provincial or territorial jurisdictions are approaching water from an environmental rights or public trust

perspectives. 154  For example, the Yukon Environment Act provides that “[t]he people of the Yukon have the right to a

healthful natural environment”, 155  and adults or corporations have a right of action in the Supreme Court if “a person
has impaired or is likely to impair the natural environment” or “the Government of the Yukon has failed to meet its

responsibilities as trustee of the public trust to protect the natural environment from actual or likely impairment”. 156

Specifically in the water context, Quebec's Loi affirmant le caractère collectif des ressources en eau et visant à renforcer



Water Law as a Watershed Endeavour: Federal Inactivity..., 28 J. Env. L. & Prac. 53

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 12

leur protection, 157  provides that “[u]nder the conditions and within the limits defined by the law, it is the right of every

natural person, for their nourishment and personal hygiene, to have access to potable water.” 158  These public trust
and environmental rights approaches to water law inject an explicitly anthropomorphic aspect to the purpose of water
management and, in some provinces, enable citizens to challenge provincial government decisions that *81  threaten
“healthy” water. On the ground, it is often local governments who bear the brunt of mediating water disputes dealing
with drinking water and the impact of land use decisions on water quantity and quality.

C. Local Government Approaches

Local government attention to water management stems from its two primary roles of preventing flooding by attending
to drainage and providing the service of drinking water. From engineering, governance and ecological health perspectives
local governments are increasingly viewing land and water management from an integrated watershed management
perspective, recognizing that they cannot afford bigger pipes, pumps, reservoirs and water treatment to address long

term drainage and potable water needs. 159  Local governments are focusing on infiltration-based drainage and in

maintaining or restoring healthy riparian ecosystems. 160  Rainwater infiltration directs water into the ground, slows
runoff to watercourses, and better mimics natural hydrology. It also recharges aquifers and prevents high rainwater
volumes from scouring natural watercourses. It is, in essence, a demand management approach to rainwater: Rather

than providing larger pipes to remove peak flows, local governments are attenuating those flows. 161  Source protection
for drinking *82  water, an element of integrated watershed management, is a key recommendation for drinking water

regulation post-Walkerton tragedy, 162  including for First Nations. 163

Key components of integrated watershed management are connecting decisions about land and water, 164  and paying
attention to the terrestrial elements of healthy hydrology. In most provinces the provincial government makes decisions
about water allocation and flows, while local governments have control over land use and development on the non-
Crown landscape. The effect of land use on water and water allocation on land rarely meet in routine decision-making

processes. 165  Indeed, communities have traditionally simply looked to the next watershed when their growth and water

use outpaced local water supplies. 166  Local governments are beginning to address the water impacts of land use decisions
using traditional local government jurisdiction such as zoning and development permit areas.

For example, zoning that controls for what purpose land can be used and how much of that use is allowed on a parcel
can protect source and head waters by minimizing development and maintaining a natural landscape. In water supply
areas some local governments are mandating large lots with very little private use, such as one single family dwelling,
and establishing maximum impervious standards to ensure water can infiltrate back into the ground where it *83

falls, thus minimizing the potential for water quality risks and maintaining existing hydrology. 167  Likewise, in Ontario
conservation authorities can influence land use based on riparian health; development adjacent to watercourses and
wetlands is prohibited except where the Essex Region Conservation Authority determines that it will not affect flooding,

erosion, dynamic beaches, pollution and the conservation of land. 168

Other local governments are preserving land as a way to protect water and riparian areas. In B.C., local governments may

enact development permit areas (DPAs) to establish objectives to promote water conservation. 169  Properties designated
in such an area cannot be subdivided, buildings constructed or land alteration commenced without first obtaining a
development permit that may include requirements for landscaping, siting of buildings, form and exterior design of

buildings, specific features in the development and equipment and systems external to buildings. 170  Coupled with a

local governments' authority over drainage, 171  DPAs can limit impermeable surfaces (or maximize permeability) and

mandate rainwater be captured and infiltrated on each site. 172  Local governments also require the site-based infiltration

or a low impact development approach through subdivision regulation. 173
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*84  More broadly, local governments are using their jurisdiction over environmental protection and providing services
to re-create riparian habitat to address water quality and quantity issues in developed watersheds. The health of riparian
habitat and source protection is a key factor in preserving and improving water quality and fish habitat. On the quantity
side, attenuating the speed of storm water in highly channelized systems is necessary to restore degraded watercourses and

riparian habitat, and to control flooding. 174  Local governments are prohibiting development within a defined terrestrial

setback from riparian areas, 175  and requiring replanting of vegetation. 176  They are also acquiring riparian properties
to mitigate the impact of works that degrade riparian habitat. Local governments, such as the City of Kelowna, create
“habitat banks” by paying for or requiring landowners to make a cash contribution towards approvals for the alteration
or destruction of habitat and then using those funds to purchase riparian properties that are restored to their natural

condition. 177  These properties both improve the riparian corridor, *85  particularly wetlands, and can be allowed to
flood and used for rainwater management in severe storm events. Retrofitting developed watercourses addresses the dual
issues of ecological health and flooding hazards.

Returning to a topic where many advocate for mandatory federal standards, local governments are beginning to use
their land use jurisdiction to protect drinking water sources. The most comprehensive model in Canada is the expanded
jurisdiction of conservation authorities in Ontario who collectively govern in an area that covers 90 percent of the

population of the province. 178  In addition to broad powers to regulate the use of water and waterways subject to

ministerial approval, 179  conservation authorities must develop source protection plans that identify and mitigate against

drinking water threats. 180  This is perhaps the most compelling example of the move to watershed-based approaches to
water law, and also revitalizes the interplay between provincial and federal jurisdiction over water and local decision-
making.

IV. CONCLUSION

It may be unfair to characterize federal inaction in the areas of water law as waning because it never attempted to
achieve any specific environmental protection goals. It is indisputable, however, that the recent dwindling federal role in
environmental management has removed some longstanding federal legal threats that positively influenced the behaviour
of sub-national governments and delegated authorities. In particular, the Fisheries Act acted as the stick that has shaped
land development and water diversion applications in many watersheds. It also spurred provincial and local government
innovation in riparian protection that has had a constructive impact on water quantity and quality.

Rather than wish for a strong federal role in the future, given the narrow focus of federal environmental assessment

to date and the shortcomings of application-driven environmental protection, 181  the movement towards watershed-
based collaborative planning and regulation may be timely in an era requiring adaptive water management. Climate
change means that the historic hydrological baseline relied upon by all levels of government for infrastructure planning

and water management is irrelevant. 182  Indigenous communities are *86  asserting rights to water and collaborative

management of it, and beginning to use their own Indigenous laws to define what watershed stewardship means. 183

They are requiring that a territorial scale be applied to long term planning and environmental management.

These destabilizing--both ecologically and politically--influences steer towards, once again, the scale of environmental
law. Application-driven, point-in-time, facility-specific permitting can no longer be justified in an ecologically shifting
era of Aboriginal rights and title. Water governance requires long term planning that links the impacts of land and water
use decisions to watershed health and the viability of water diversion over the long term. Watershed plans can also assist
a community to plan for conflicts in water use in times of shortage so that dispute resolution structures are put in place
before the streams run low. Current hydrological uncertainty requires a more flexible and responsive water management
regime, of which adaptive plans are a key component.
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While jurisdiction and scale may be morphing, it is important not to romanticize local control. Sub-national approaches
still suffer from the same shortcomings that are found in most environmental and water law, as seen in the B.C. and
Alberta water management planning results. These include lack of monitoring and enforcement, an inability to adapt
permitted human uses such as the volume of water that may be diverted under licence to changing ecological conditions
in a timely way, and atomistic decision-making where the impact of land use decisions on water are not accounted
for, let alone having a comprehensive understanding of surface and ground water interactions. Any local governance
and water law that provides for watershed-based decision-making must be nested within the larger shared Aboriginal-
provincial-federal authority. Several provincial water law regimes already provide for collaborative management, which
is developing in the water sector as a viable approach.

Without falling into a utopian attitude of wishing for a comprehensive federal role in water management, “... any federal

policy must be correlated to and preferably integrated with provincial, territorial, and First Nations interests ...”. 184  As
scale and jurisdiction adapt it is important to ask if a new federal role could make an effective difference in ecosystem-
based, adaptive watershed management. An instructive example is an European Union (EU)-style directive for good
ecological status that member states must implement at a watershed level *87  using appropriately scaled sub-national

institutions. 185  The EU Water Framework Directive couples ecological health with watershed-based collaborative
governance through the creation of River Basin Districts, Competent Authorities and River Basin Management Plans.

As arguably the most harmonized area of EU environmental policy, 186  a “simple” performance-based environmental
quality standard for water coupled with scale-appropriate institutions (Districts and Authorities) and instruments (Plans)
provides the means to integrate decision-making, address water quality and quantity issues, and take a long-term view
of changing hydrology.

Federal performance-based standards that apply differently in each watershed could include national drinking
water quality standards that address source protection and operating procedures, federal environmental flow
standards, maximum imperviousness or watershed disturbance standards, and minimum density standards for growth

management. 187  Federal jurisdiction could establish key ecological baselines that influence local planning and decision-
making. While there would need to be the potential for federal enforcement in order to be effective, these performance-
based laws could establish the overall ecological framework for water management but rely on local watershed-based
implementation. Much like the role of the Fisheries Act, enforceable federal standards could create a water balance in
each province and territory, as well as drive water management and governance to an appropriately responsive scale.
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Regional Water Manager), 2014 CarswellBC 635, 86 C.E.L.R. (3d) 96 (Environmental App. Bd.) (Sekw'el'was a.k.a. Cayoose
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Doremus & A Dan Tarlock, Water War in the Klamath Basin: Macho Law, Combat Biology, and Dirty Politics (Washington,
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Instream Flow--A Legal Analysis” (2010) 48:1 Alberta Law Review 1.
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a Sustainable Future” (2011) 1 Property Law Review 97; Lee Godden, “Water Law Reform in Australia and South Africa:
Sustainability, Efficiency and Social Justice” (2005) 17:2 Journal of Environmental Law 181. The European Union's Water
Framework Directive is also illustrative (see Section IV below).

26 See the text and references accompanying note 98 and 124.

27 See the text and references accompanying note 133.

28 See the text and references accompanying note 163-165.

29 See the text and references accompanying note note 97.

30 Regulators and water managers are using this term to reflect the shift in baseline ecological conditions, which are much
less predictable and varied. See, for example, the Cowichan Valley Regional District's “Living the New Normal” initiative
for flood and drought management, online: < http://cvrdnewnormalcowichan.ca>. For academic treatment of this lack of
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for Climate Change Adaptation Law” (2010) 34 Harvard Environmental Law Review 10; PCD Milly et al, “Stationarity Is
Dead: Whither Water Management?” (2008) 319:5863 Science 573.

31 See text and references accompanying note 124.

32 The third schedule of the Constitution Act, 1867 (UK), 30 & 31 Vict, c. 3, reprinted in RSC 1985, App II, No 5 provides for the
federal ownership of canals with lands and water power connected. Otherwise, water is not addressed.

33 The starting point is the common law principle that resources such as water and fish cannot be owned in their natural state
due to their fugitive nature. One must have possession to assert ownership and rights to water accrue as a use right of land-
based right to the owner of land underlying or adjacent to the water. Anthony Scott, The Evolution of Resource Property
Rights (Oxford and New York: Oxford University Press, 2008) at 55-126. Courts have confirmed this view that transfers of
land “... undoubtedly pass the water rights incidental to those lands”. Burrard Power Co. v. R. (1910), [1911] A.C. 87 (Jud.
Com. of Privy Coun.) at p. 94.

34 For a constitutional analysis of water in Canada see Steven A Kennett, Managing Interjurisdictional Waters in Canada: A
Constitutional Analysis (Calgary: Canadian Institute of Resources Law, 1991) and Saunders, supra note 1.
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Act, 1930, 20-21 Geo V, c 26 (UK), Schedule 2, s 1. David R Percy, The Framework of Water Rights Legislation in Canada
(Calgary: Canadian Institute of Resources Law, 1988).

36 This constitutional assertion of ownership is complicated in many watersheds where Aboriginal rights and title are unresolved,
particularly in British Columbia, or where First Nations challenge the extent of treaty rights protection by s 35 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11. Likewise, to date no First Nation has
asserted an Aboriginal right to a specific volume of water.

37 Ownership of water under and on Indian Reserves is unsettled law in Canada. For example, the Province of B.C. asserts
that when it transferred Indian reserves to the Federal Government in 1938 it did not include water in those land transfers.
For a comprehensive discussion of the legal basis for this disagreement in obiter see Halalt First Nation v. British Columbia
(Minister of Environment), 2011 BCSC 945 at paras 512-562, reversed 2012 CarswellBC 3629 (C.A.), leave to appeal refused
2013 CarswellBC 2083 (S.C.C.).

38 Constitution Act, supra note 32, s. 108.

39 In B.C., s. 2 of the Water Act, R.S.B.C. 1996, c. 273 reads: The property in and the right to the use and flow of all the water at
any time in a stream in British Columbia are for all purposes vested in the government, except only in so far as private rights
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Alberta Water Act, S.A. 2000, c. W-3, s. 3 and Manitoba Water Rights Act, C.C.S.M., c. W-80, s. 2.

40 Supra note 32, s. 92(13).

41 Supra note 32, s. 92(10).

42 Supra note 32, s. 92(8).

43 Supra note 32, s. 92(16).

44 Supra note 32, s. 91(12).

45 Supra note 32, s. 91(1).
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Canals, harbours, rivers, and lake improvements (s. 108), Indians, and lands reserved for Indians” (s. 91(24)), Taxation (s.
91(3)), trade and Commerce (s. 91(24)), public debt and property (s. 91(1A)), criminal law (s. 91(27)), and peace, order, and
good government (s 91) can have indirect impacts on provincial water management.

47 Section 91(2) and Citizens and the Queen Insurance Cos of Canada v Parsons 4 SCR 215, s. 92(10) by virtue of not being
provincial works and undertakings, and national emergency or national concern doctrines of the peace, order and good
government power under s. 92.

48 Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3.
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50 Saunders, supra note 1 at 53; Prairie Provinces Water Board, “About Us”, online: < http://www.ppwb.ca/information/2/
index.html>.

51 Saunders, supra note 1 at 61.

52 January 11, 1909, 6 Stat 2448.
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the Columbia River Basin, January 17, 1961. The US brought the Treaty into force in 1964. Nigel Bankes & Barbara Cousins,
The Future of the Columbia River Treaty (Toronto: Munk School of Global Affairs, University of Toronto, 2012).

54 Protocol Amending the Agreement Between Canada and the United States of America on Great Lakes Water Quality, 1978,
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60 Nowlan, supra note 19 at 259; Saunders & Wenig, supra note 7 at 127.
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62 Saunder & Wenig, supra note 7 at 126.
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Government of the Northwest Territories (March 18, 2015), online: < http://www.mrbb.ca/uploads/files/general/37//ab-
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note 53 at Article XIX(2); Government of B.C., Ministry of Energy and Mines, “Columbia River Treaty Review”, online: <
http://blog.gov.bc.ca/columbiarivertreaty/>.

68 Supra note 56 [BC Hydro fulfills CBT management] and Marcia Valiante, “Management of the North American Great Lakes”
in O Varis, C Tortajada & AK Biswas, eds, Management of Transboundary Rivers and Lakes (Berlin: Springer, 2008) 245-268.

69 Andrea Woo, “BC to Review Proposed Groundwater Pricing” The Globe and Mail July 14, 2015, online: < http://
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73 While it is beyond the scope of this paper to explain the continuing controversy surrounding NAFTA's application to the bulk
export of water, most provinces have taken steps to ban the export of bulk water. See, for example, B.C.'s Water Protection
Act, R.S.B.C. 1996, c. 484 that prohibits diverting water for removal from B.C. at s. 4. See Merrell-Ann Phare, “Whose Water
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