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The Impetus for the Blueprint
A Blueprint for Watershed Governance in British Columbia
builds on Towards a Blueprint for Watershed Governance in

British Columbia (2012)*. This discussion paper and event
dialogue summary reports on the key themes explored

at a two-day expert roundtable hosted in June 2012 by
POLIS and the University of Waterloo’s Water Policy and
Governance Group (WPGG). The roundtable explored the
potential for developing a watershed-based approach to
water and resource governance in B.C., and the event and
supporting discussion paper were an essential foundation
for developing the Blueprint. Experts from a diversity of
backgrounds attended the June 2012 event:

Deborah Curran (Environmental Law Centre, University

of Victoria); Rob de Loé (Water Policy and Governance
Group, University of Waterloo); John Finnie (Regional
District of Nanaimo); Lee Carol Godden (Centre for
Resources, Energy and Environmental Law, University of
Melbourne, Australia); Deborah Harford (Adaptation to
Climate Change Team, Simon Fraser University); Rodger
Hunter (Cowichan Watershed Board); Lynn Kriwoken (B.C.
Ministry of Environment); James Mattison (Consultant
and Former Comptroller of Water Rights, Government

of B.C.); Lorna Medd (Cowichan Watershed Board); Tim
O’Riordan (University of East Anglia, U.K.); Ben Parfitt
(Canadian Centre for Policy Alternatives and POLIS Project
on Ecological Governance, University of Victoria);

Don Pearson (Conservation Ontario); Dallas Smith
(Nanwakolas Council); Paul Sprout (Pacific Salmon
Foundation); Colwyn Sunderland (Kerr Wood Leidal
Associates); Sue von der Porten (Water Policy and
Governance Group, University of Waterloo); and Nigel
Watson (Environment Centre, Lancaster University, U.K.)

The event was facilitated by Kirk Stinchcombe (Econics)
and supported by members of the POLIS team, who
contributed throughout: Jesse Baltutis, Laura Brandes,
Oliver M. Brandes, and Jon O’Riordan.

Important Contributors

The full expert review panel is acknowledged on the
following page. In addition, the authors would like to thank
Ken Gauthier (Urban Matters) and Nelson Jatel (Okanagan
Basin Water Board) for their review of specific portions of
the report, and Arifin Graham (Alaris Design) for his layout
and design work. They also thank everyone at the University
of Victoria’s Centre for Global Studies and the POLIS
Project on Ecological Governance for their ongoing support
and encouragement. In particular, a special thank you is
extended to Jesse Baltutis (POLIS Project on Ecological
Governance) for contributing additional research and
assisting with the references and citations. Finally, the lead
authors offer a thank you to Laura Brandes (POLIS

Project on Ecological Governance) for her role editing,
reviewing, project managing, and informing multiple

drafts of this report.
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Executive Suimm

ater is society’s most critical and, increasingly, its most strategic asset. Without abundant clean and

flowing fresh water—and functioning watersheds—there is no life, no economy, and no future. Yet,

sustainable water use is increasingly under threat across the globe due to growing consumption,
pollution, and rapid resource development, all of which impact watershed health and drinking water sources. The
prospect of shifting hydrology due to a changing climate will only exacerbate the problems associated with these
threats via, for example, more extreme weather events, increased flooding, and prolonged droughts.

Over the past 20 years, the Province of British Columbia has implemented a number of significant legislative
changes to its resource management and governance regime. This will culminate in a new Water Sustainability Act,
expected in 2014. As part of the Province’s recent Water Act modernization process, significant public discussion
(instigated by government) has occurred around key aspects of water management and the extent to which water
and related resource policy reforms are needed. Yet, the deeper and more complex dialogue about the who, how,
what, and accountability of decision-making—the essence of watershed governance—is only just beginning.

Provincial and territorial governments across Canada are moving away from top-down, government-driven
approaches and towards more collaborative and delegated forms of water and watershed governance. This mirrors
trends in many jurisdictions around the globe. In Canada, Ontario, Quebec, parts of the prairies, and regions in the
North are making changes to watershed governance based on meaningful engagement with affected communities,
better involvement of First Nations, and improving financial support and capacity at the watershed level.

This Blueprint focuses on watershed governance in British Columbia and sets out a 10-year program for
effectively managing and governing fresh water in the context of functioning and healthy watersheds. It represents

a potentially transformative change for watershed governance in the province.

Governance & Why it Matters

Governance is the dual process of decision-making and holding those that make decisions to account. In British

Columbia, community and watershed-based groups are getting increasingly involved in decisions that affect




viii A BLUEPRINT FOR WATERSHED GOVERNANCE IN BRITISH COLUMBIA

their local watersheds, including drinking water source
protection, ensuring environmental flows, urban and local
resource development, and balancing water use between
various stakeholders and rights holders. This bottom-up
momentum attests to the desire of communities and local
interests to have a more formal and established role in
watershed governance, especially since governments, at all
levels, no longer have the capacity to follow through on their
commitments to protect watershed function and resilience.
In B.C,, the provincial government has recognized this desire
by including provisions for delegating certain governance
functions to local watershed institutions and arrangements
in its legislative proposal for a new Water Sustainability Act.

A Blueprint for Change
This Blueprint focuses on the reform and transformation
of watershed governance to enable more socially and eco-
logically resilient—and ultimately sustainable—outcomes
for B.C. It specifically explores the institutional architecture
(the law, policy, governance, and incentives framework)
needed to create this kind of comprehensive change. British
Columbia is geographically, hydrologically, and culturally
diverse. Given the challenges and opportunities unique to
B.C.—such as concern for fish and fish habitat, increasing
water scarcity, unresolved aboriginal rights and title, and the
urgent need to better include both First Nations and civil
society in watershed planning and decision-making—this
Blueprint provides an overview of the specific governance
changes required over the next decade.
The benefits and opportunities associated with this kind

of watershed governance reform include:

« creating social resilience to adapt to a changing climate;

+ enhancing water-use efficiency and conservation and
improving management;

« leveraging local expertise and resources;

+ clarifying roles and responsibilities;

* protecting and enhancing ecological health and function,
and thereby improving community prosperity; and

* reducing (or avoiding) conflict.

Guiding Principles for a New Model of Governance
The Blueprint is informed by six critical watershed
governance principles. These principles inform the
proposed institutional architecture, which will be needed
to implement this comprehensive vision for watershed
governance. The guiding principles are:

1 Water for Nature

2 Whole-Systems Approaches

3 Transparency and Engagement of Affected Parties
4 Subsidiarity and Clear Roles for Decision-Making
5 Sustainable Financing and Capacity

6 Accountability and Independent Oversight

The central premise of this Blueprint is to fundamentally
change the scale at which critical decisions impacting
watersheds are made and to develop a clear role for
watershed entities (WEs) in formal decision-making. WEs
would be community-based institutions that operate
at a watershed scale to provide a nexus for integrating
whole-system thinking with local ecological, economic,
and social requirements. The governance functions and
core activities envisioned for WEs are described in detail
(Table 2), including a discussion of their principal roles
and responsibilities in watershed visioning and planning;
monitoring and reporting on local conditions; integrating



mandates across levels of government; reducing and
resolving conflicts; and education and building awareness.

Two critical features characterize WEs. First, there must
be a framework that allows for a flexible spectrum of orga-
nizational structures that is adaptable to fit local circum-
stances. Second, WEs should be enabled—not required.
Agreement among key stakeholders and rights holders,
including First Nations and government, would be needed
to catalyze the creation of a local WE. WEs would be spe-
cifically designed with attention to building accountability
mechanisms and would be financially sustainable, allowing
them to develop the necessary local legitimacy to advise and,
ultimately, make decisions governing the ecological, social,
and economic health of their watersheds.

Winning Conditions & Milestones

in the Coming Decade

The Blueprint sets out a series of steps to implement

this comprehensive vision. Priorities include governance

pilots to test new approaches; development of regulations

associated with the governance aspects proposed in the

new Water Sustainability Act; aligning funding models to

provide resources for implementation and action; and

convening forums and other information exchanges where

practitioners from across the province can regularly share

experiences and develop new decision support tools.
Ultimately, the goal is to protect watershed health and

ensure whole-system (or whole-of-watershed) thinking.

This would be complemented by increased cooperation with

First Nations, opportunities to accelerate ecologically sound

development, and strengthened community involvement in

critical decisions that affect fresh water in British Columbia.

EXECUTIVE SUMMARY ix

For the model proposed in this Blueprint to work,
and for WEs to be successful, we identify nine winning
conditions. When implemented together, these conditions
increase the likelihood of success. They are:

1 Enabling Powers in Legislation for delegating
governance functions to watershed entities

2 Co-governance with First Nations with full recognition
of their rights and title

3 Support from and Partnership with Local Government
to ensure appropriate local context and accountability to
voters

4 Sustainable Long-Term Funding based on a number of
sources, and including payments for ecosystem services

5 A Functioning Legal Framework for Sustainable Water
and Watershed Management that ensures whole-system
management, emphasizes stewardship and addresses
cumulative impacts

6 Availability of Data, Information, and Monitoring
to ensure a good understanding of the state of the
hydrology, water quality, actual water use, and health of
the watershed

7 Independent Oversight and Public Reporting
through a revamped Natural Resources Board to ensure
implementation and promote improved governance

8 Assessing Cumulative Impact to inform decisions on
land- and water-use activities, based on assessing nature’s
limits and the ecological carrying capacity of watersheds

9 Continuous Peer-to-Peer Learning and Capacity
Building, including strong networking among
practitioners and regular forums to accelerate learning
and sharing from a diversity of experiences



GOVERNANCE AND
WnyY IT MATTERS

Governance refers to the complex
processes involving individuals,
institutions (public, but also
private), and civil society that
make social choices. It involves
both the who and the how

of making collective decisions,
and is thus inevitably concerned
with power: the ability to
influence, shape, and execute
decisions, and to hold those
making them to account.

In its formal sense, governance
involves laws, regulations, and
formal institutions and incentives.
Just as important is how the
norms, values, behaviours, and
ethics influencing those decisions
are constituted—how they flow
through the social networks of
influence and action.Behind

the concept of governance are
the notions of learning and
adapting to change, and building
social resilience to address an
increasingly uncertain future.

his document offers a “blueprint” for how British Columbia might implement a new watershed governance
approach, recognizing the unique institutional, legal, cultural, and geographic challenges of the province.
This Blueprint proposes activities and priorities for making a transformative shift in the law, policy,
governance, and incentives framework—what we broadly term institutional architecture—for watersheds in
B.C. over the next decade. We believe 10 years will provide the minimum time required to pass the appropriate
legislation and regulations; undertake new, and learn from existing, pilot watershed governance initiatives; build
capacity in government, including First Nations, private sector, and civil society; increase awareness; and establish
the required sustainable funding.
The governance and law reform aspects of water and watershed sustainability are a central research focus
for the POLIS Project on Ecological Governance at the University of Victoria. Over the last decade, POLIS has
worked nationally on these areas and also actively engaged with British Columbia’s effort to modernize water law
and governance in the province.? This Blueprint builds on that foundation of work and on research and policies
initiated by government and other key academic and non-governmental organizations across the province and

Canada. This includes:

* Delegated Water Governance: Issues and Challenges in the B.C. Context’ by Nowlan, L., & K. Bakker (2007)—a
paper for the BC Water Governance Project, by the Program on Water Governance at the University of British
Columbia

* Collaborative Watershed Governance Initiative Workshop Series* —led by the Fraser Basin Council on behalf of
the BC Water Governance Project through a 2008 workshop series

* Background on Water Act Modernization Technical Paper (2009)° and A Water Sustainability Act for B.C.
Legislative Proposal (2013)° prepared by the British Columbia Ministry of Environment



* Challenges for Source Water Protection in Canada Report
No. 27 by Simms G., & de Loé, R. (2010) and Governance
for Source Water Protection in Canada Synthesis Report®
by de Log, R., & Murray, D. (2012)—developed as part of
a four-year intensive, national, Canadian Water Network-
supported partnership research project led by the Water
Policy and Governance Group at the University of
Waterloo

At POLIS, an overarching aspect of our work is the
exploration of how community-centred approaches can
be integrated into the institutional, legal, and governance
framework for natural resources. We believe that water
and functioning watersheds are the imperative for the
coming generation, and we know the status quo system is
not serving our social, ecological, or even our long-term
economic needs. We recognize the challenges of watershed
governance are legion and the potential for missteps or
errors is high. However, we also recognize that the current
system in B.C. is failing and new possibilities must be offered
to get past the current gridlock.

Time and time again, POLIS has seen communities
facing circumstances where government no longer has the
capacity to follow through on its commitment to safeguard
the health and function of local watersheds, yet alone take
on the additional roles needed to address the complexity
of managing watersheds today. We recognize that these
issues are often too complex and interrelated to assume
one single agency, department, or ministry can handle
it alone. Accordingly, we believe that collaboration and
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shared watershed governance is the critical starting point to
begin plotting a course towards successfully balancing the
ecological, economic, and social needs of British Columbia.

In this Blueprint, our central focus is the reform and
transformation of watershed governance to enable more
socially and ecologically resilient, and ultimately sustainable,
outcomes for British Columbia. POLIS has developed this
detailed policy, law, and governance reform Blueprint as
an initial step to a much broader ecological governance
transformation.’ It was developed for broad consideration,
and as a guide for B.C’s current efforts to modernize its
water laws and update the overarching provincial approach
to governing watersheds. The purpose of this Blueprint is to
demonstrate a possible path forward, while recognizing that
full implementation will require further detailed analysis
and experimentation via a number of diverse pilots of
shared or delegated approaches to governance.

Governance reform involves much more than just new
legislation and policy, but our perspective is that significant
changes to the legal and institutional framework offer a
critical and, indeed, necessary next step. In B.C., there is
currently a valuable opportunity to innovate to ensure an
effective approach to watershed governance is achieved. This
document was specifically designed to provide a starting
point for exploration of and dialogue on how the proposed
new B.C. water legislation, and the broader general water
and land-use law and governance reform process currently
underway, can manifest improvements to governance for the
protection of fresh water across the province.
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Purpose & Methodology of the Blueprint

The analysis and discussion that follow are squarely aimed
at supporting the deliberations of citizens in the pursuit of
innovations in governance for the benefit of communities
and watersheds in British Columbia. The focus of this
document is on governance (the process of decision-
making), not on specific management policies (operational
ivities on the ground).

In this Blueprint, we draw upon leading thinking
concerning water and watershed governance from
practitioners in B.C., across Canada, and from around the
globe. And, we build on experiences from those jurisdictions
that have already made progress on watershed governance
over the past decade. This research was developed through a
review of literature, an exploration of successful models of
watershed governance and, importantly, through a number
of focussed discussions and workshop roundtables with
leading practitioners and experts in the field.

To build our discussion for developing a new, more
distributed, and shared form of governance for watersheds,
we specifically consider:

* key drivers of change in Canada, internationally, and in
B.C., including the evolving policy context affecting the
governance and management regime for watersheds in
the province;

« various models of watershed governance that are
currently in place around the globe, and the key
principles that inform them;

« cultural, financial, and institutional factors in B.C. that
inform, and in some cases constrain, policy transfer from
other jurisdictional experiences;

+ a proposed institutional framework that embodies
leading governance principles and is practical in the
current provincial context; and

« a plan of action that builds on the “winning conditions”
needed to establish the necessary capacity for effective
citizen and community engagement in watershed
decisions across the province and that ensures the most
suitable options get implemented in a staged and timely
fashion.



Rivers are our means of life—where we hunt, fish, trap and travel. The river is not just the water; it’s the
vegetation, the fish, the medicines, the moose that come down to drink, the beaver that swim by, the muskrat.
It has more value than all the parts of the land. It needs to be protected. °

—RESPECT FOR THE LAND: FORT NELSON FIRST NATION STRATEGIC LAND USE PLAN (2012, JUNE), P. 13.

SECTION |

An Introduction to Watershed Governance and
the Current Institutional & Legal Context in B.C.

1.1 WATER:THE LIFEBLOOD OF WATERSHEDS & COMMUNITIES

he relationship between water and society is complicated. We exist in history’s most complex hydrological

era, and never before have humans manipulated and intervened with the natural water cycle to the extent

that we currently are. Yet, water is fundamental. Without it we have no life, no economy, no future. Water
is much more than just a strategic asset or resource to be developed. It has critical ecological, economic, social, and
spiritual importance.

Fundamentally, water and watersheds are the foundation of our prosperity and collective well-being. Water’s
flow in watersheds is linked to the wetlands, aquifers, lakes, streams, and riparian areas that provide food and
habitat for all living things. This flow also breathes life into our culture and communities. Developing a system
in British Columbia that effectively manages and governs fresh water in the context of functioning and healthy
watersheds will be the priority challenge for the coming decade. The time for action is now.

A strong scientific consensus exists that the climate will change dramatically in the coming decades as
atmospheric concentrations of greenhouse gases increase." The impact of climate change on the hydrological
cycle—and on dependent economic and social systems—has already been seen and felt across the globe, and it will
only become more significant over time. Leading scientists predict that, in the near future, climate warming (via its

effects on glaciers, snowpack, and evaporation) will combine with cyclic drought and rapidly increasing human

WuaAT Do WE MEAN BY
“WATERSHED” IN THE
CONTEXT OF GOVERNANCE?

In this Blueprint, we use a broad
definition of “watershed” that
refers to the sophisticated
interplay between social,
ecological, and hydrological
systems.Terms such as
“catchment” or “river basin” are
also commonly used. Spatially,
watersheds concern a defined
area of land that drains surface
water, along with the natural
ecosystems and human activities
that take place within it. The
land-water dynamic is central to
the concept of watersheds, and
it is important to recognize that
the vast majority of a watershed
is land.

Regarding the notion of a
“socio-ecological” system, our
definition of a watershed includes
arange of scales. A watershed
might, for example, form part

of a larger basin (as seen with
sub-watersheds in the Fraser or
Columbia River systems), or be
defined by a clustering of smaller
sub-watersheds that aligns

with a given population that
forms an identifiable freshwater
community or culture (as might
be the case along the B.C. coast
where communities span multiple
smaller stream systems).
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activity in western Canada to cause a crisis in water quantity
and quality with far-reaching implications."

These atmospheric and hydrological changes, coupled
with intensifying resource development and extraction,
accelerating urban development, and increasing water use
for urban, industrial, and energy needs, are collectively
diminishing the health and functioning of watersheds."’
Freshwater ecosystems are among the most extensively
altered systems on Earth. Rivers, streams, and lakes have
been subjected to chemical, physical, and biological
alteration as a result of large-scale water diversions,
introduction of invasive species, overharvesting, pollution,
and climate change.'* All these activities are interrelated
and, taken together, increase the demand for and conflict
around fresh water. Changing public attitudes and improved
understanding about nature's water needs, the evolving role
of Indigenous Peoples, and increased demands for public
and community engagement are collectively challenging
the current paradigm of water management and existing
processes of decision-making." This confluence of factors
represents a significant catalyst for change regarding how
water is managed and how watersheds are governed.

Decision-making about water and watersheds in Canada
spans all levels of government, including First Nations.
Constitutional responsibility for water and watersheds
directly involves federal, as well as provincial and territorial
governments, with many activities delegated to more
local levels. The Constitution also clearly affirms existing
aboriginal and treaty rights. Fundamentally, this affirmation
requires a meaningful role for First Nations in all levels of
water-related decision-making. At a minimum, this includes

consultation and accommodation of these protected
rights.'® However, it is important to recognize that many
First Nations maintain that more of a government-to-
government approach is required.'” In essence, governance is
complex, often fragmented, and very challenging.

Where We Have Come from

& Where We Might be Going

Although the Constitution Act, 1867 divides responsibility
and distributes power between provincial and federal
governments, in practical legal terms it is the provincial
governments across Canada that have the primary
responsibility for making decisions about water and
watersheds. They have the most direct constitutional
powers related to land use, water management, and control
over local government. The federal government’s role in
water management, although shared with the provinces,
has waxed and waned over the years. Its primary areas

of activity are through its responsibilities for fisheries,
navigation, and transboundary waters. In 1987, a clear
path for federal leadership on water was mapped out in
the Federal Water Policy."® Despite its potential, this policy
was never fully realized. A generation later, it remains
largely unimplemented and the federal role has diminished
substantially."”

As governance has continued to emerge as a regional and
national priority, other national, collaborative leadership
institutions have become increasingly involved in various
aspects of water and watershed issues, such as the Council
of the Federation, Assembly of First Nations, Council of
Ministers of the Environment, and Council of Canadian

Academies.” However, many of their initiatives, while often
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rhetorically bold, tend to lack jurisdictional capacity for
follow-through. Good governance—which is more than
just good government—inevitably involves not only these
formal players, but also collaboration with key knowledge
holders and players on the ground. This includes civil society,
academia, business, industry, and professional associations.
If promises are to be followed by action, it also involves
power sharing with those that must face the consequences
of decision-making, including First Nations as required
constitutionally and, increasingly, communities of all shapes
and sizes.

British Columbia, like many of Canada’s provinces
and territories, has historically relied on a top-down,
government-led approach to watershed management and
decision-making. The increasing complexity associated with
addressing the challenges affecting our watersheds, coupled
with a rapid decrease in the on-the-ground capacity of the
Province, has created a demand for more direct civic and
community engagement around critical environmental and
resource management decisions. The current disconnect
between the way decisions are made and the growing interest
of those affected in having a more direct role is creating
tension concerning all resource management decisions—
especially those related to water and watersheds.'

The examples outlined in Governance Failure & the
Costs of Inaction (page 4) illustrate the implications and
potential costs of not only poor decisions and lack of
meaningful engagement, but also of failing or insufficient
governance and institutional architecture. In B.C,,
although not yet as severe as these examples, evidence of
the status quo approach leading to conflict and ineffective

management is also increasingly apparent. For example:

+ On Canada’s supposed “wet” coast on the Labour Day
long weekend in 2006, Tofino authorities shut down
water supplies to thousands of tourists due to shortages
of drinking water, which had major local economic
repercussions.*

In northeast B.C., Fort Nelson First Nation is voicing
serious concerns about more than 20 water licence
applications to support oil and gas extraction through
fracking. One of these applications alone requests the
right to withdraw three gigalitres (three billion litres)

per year from the Fort Nelson River.” This, on top of the
nearly 500 authorizations for withdrawal, amounts to
over 15 gigalitres being withdrawn from their traditional
territory—the equivalent of 6,000 Olympic-sized
swimming pools worth of water. Although this is a huge
volume of water, it might not necessarily be significant

in the context of the region’s overall water budget. Yet,
concern remains. Depending on the distribution of
withdrawals, whole creeks, stream reaches, and shallow
lakes could be run dry or significantly degraded—perhaps
permanently. In June 2012, Fort Nelson First Nation
appealed to the Environmental Appeal Board concerning
the assessment and decision-making process of the
regional water manager and the failure to uphold the
honour of the Crown through meaningful consultation.*

In 2012 on Vancouver Island, the inability of provincial
water officials to balance, via the management of a

weir, the dual priorities of regulating the water levels of
Cowichan Lake and downstream flows in the Cowichan

ProviNcIAL CONSTITUTIONAL
PowEgRrs oVER FRESH WATER

The Canadian constitutional
foundation of provincial
jurisdiction over fresh water lies
in the provincial ownership of
resources and explicit legislative
rights establish in s.92 of the
Constitution Act, 1867, which
gives the provinces a primary
role for the governance and
management of water in Canada
(with s109 vesting public lands,
including fresh water).

Key heads of powers include:

* 92(1) regulation of local works
and undertakings

+ 92(5) management and sale
of public lands

* 92(8) municipal institutions

* 92(13) property and civil rights

» 92(16) matters of a local
or private nature

* 92(A) ownership of natural
resource

While surface water and
groundwater are constitutionally
vested in the provincial Crown,
this ownership is subject to
aboriginal rights and title claims
protected under s35.

In B.C., aboriginal rights and
title claims to water have not
been specifically recognized
in court decisions and are not
yet effectively factored into
the existing water allocation
or governance regime.
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River (a Canadian Heritage River and significant salmon
spawning ground) resulted in a dangerous threat and
severe impacts to the local community, including
Cowichan Tribes, salmon populations, and a downstream
pulp mill.** Salmon had to be driven upstream in trucks
to ensure spawning and the river was mere days away
from literally running out of water, which would have
had catastrophic and lasting results for all involved.*

As these examples demonstrate, issues and concerns
can manifest in a variety of ways. They are unique to local
circumstances, yet there are predictable patterns playing out
in all corners of the province. Water challenges, including
drought, rapid resource development, extreme weather, and
contaminants in drinking water, appear to drive localized
water crises. Yet, at the root of these challenges are failures
in governance, which amplify the problem and diminish the

Governance Failure & the Costs of Inaction

[though shifting to new forms of delegated or shared
governance incurs a cost—both in time and money—the
costs of inaction and the status quo are also quickly rising.

In the Klamath Basin, which straddles the Oregon and California
border in the United States, there have been decades of legal
fighting among farmers, Native American tribes, the fishing
industry, power producers, and governments. These conflicts
concern the availability of water, the legality of granted

water rights, and, fundamentally, the inability to share what

is becoming an increasingly valuable and scarce resource.
Conflict and concerns about water quality, human health, and
the compromised health of the river (including a 90 per cent
decline in a once globally significant salmon fishery), ultimately
cost millions in legal fees. After an acrimonious and expensive
decade, which included whole sectors of the economy being
compromised, hard work, leadership, and many concessions on
all sides have resulted in new formal agreements, collaborative
arrangements, and governance approaches that are finally
beginning to resolve the tension.’

In Australia, slow movement on the implementation of
comprehensive water reforms in the face of the millennium
drought (a result of ineffective governance) led to millions of

dollars being spent on emergency relief and insurance payments
for fishers and farmers. It spurred the need for a $10 billon plan
to address management in the Murray Darling Basin,and now
there is serious consideration of the federal government taking
over river management from the states (the equivalent of
Canadian provinces) through constitutional changes.' Failures
to find collaborative processes and lack of follow-through on
building the necessary watershed governance architecture

will have serious and potentially permanent consequences,
including economic, social,and ecological impacts, and perhaps
even a rewriting of the country’s constitution.

In Canada, the water crises in Walkerton, Ontario and North
Battleford, Sakatchewan clearly demonstrate the potentially
deadly costs of poor source protection and the related
insufficient attention that is often given to governance and
effective water management. In Walkerton, not only did seven
people lose their lives from tainted drinking water, but many
thousands more were affected and hundreds were disabled
and left with permanent health effects.The ensuing inquiry
cost over $10 million and the amount of damages paid in civil
compensation to victims is over $65 million to date.’
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capacity to resolve each of these individual challenges. These
failures in governance are often the result of a complex web of
interrelated factors, including a status quo and crisis-response
mentality, under resourced senior governments, and decision-
making structures that are out of date, ill-suited, or simply not
up to the task. Of course, problems with governance are rarely
the only issue. Governance alone cannot correct inadequate
water management, but poor governance will almost certainly
prevent effective management.”’

In response to this increasingly apparent revelation,
many grassroots organizations and collaborative initiatives
are organizing at the local watershed scale and are seeking
more formal roles in decision-making. A recent detailed
survey of B.C.-based watershed organizations demonstrates
the emerging appetite for shared governance of watersheds
and clearly reveals the growing constituency that exists
around the protection and stewardship of freshwater
systems.”® But this is most certainly not just a B.C.
phenomenon. Similar concerns and actions are occurring
across Canada and, indeed, around the globe.

1.2 WHY WATERSHED GOVERNANCE?
WHY NOW & WHY B.C.?

Most Canadian, and many international, jurisdictions have
already begun the process of moving away from top-down,
government-driven approaches to water and watershed
governance (See Crisis, Convergence & the Changing Face
of Water(shed) Governance, page 6). In some cases they
are moving towards formalizing these more collaborative
and distributed approaches to decision-making. This often
includes legally embedded community- or watershed-

based institutions as key implementers or drivers of action.
Collaborative approaches enrich decision-making and
provide additional support for increasingly resource-
strapped senior governments.

In Canada and B.C., the main drivers for a more
collaborative, watershed-focused model of management and
governance include:”

+ The demand for local drinking water protection, based
on the experience in Ontario with the Walkerton tragedy
and the ensuing O’Conner Report® which recommended
higher levels of protection and new forms of water
governance;

* Water pollution and, in particular, concern over non-
point source pollution from impervious surfaces
and agricultural runoft, as well as chemicals, such as
endocrine disrupters, in waste streams;

* The duel threat of increasing water use and
contamination associated with extractive activities, such
as oil and gas development or mining;

+ Concern for fish and their habitat and the protection
of ecological health in watersheds through maintaining
environmental flows and retaining ecological functions
in riparian areas;

* Recognition of increasing water scarcity to encourage
conservation of water use and increased water
productivity;

« Increasing uncertainty and conflict among diverse users
of watershed resources;

+ Growing demand for citizens to have a viable voice in
decision-making and concern about outdated and siloed
or fragmented management and governance regimes;

CONSENSUS
REQUIREMENTS FOR
SAFEGUARDING
CANADA’S WATER

+ View and manage Canada’s
water resources as one body,
above and below ground

« Organize governance of water
issues with the hydrological
perimeters of significant
watersheds

« Create management agencies
that bring to the table as many
stakeholders in a watershed as
practical

* Give those agencies clear,
nationally consistent mandates
and measurable objective
for water safety and supply
security

+ Dramatically improve
nationwide monitoring of
water and ecosystem resources
and institute public reporting
of their stock, condition, and
flows

Source: Pentland, R.& Wood, C. (2013).

Down the Drain: How We Are Failing to

Protect Our Water Resources.Vancouver,

Canada: Greystone Books Ltd., p. 183.
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Crisis, Convergence & the Changing Face

of Water(shed) Governance

hroughout the 19th and 20th centuries around the globe,

water policies and supporting legal structures were focused

on building infrastructure and institutions for the purposes
of satisfying human demands for water; controlling the vagaries
of natural climatic variability (including flood and droughts);
generating power; and providing some certainty for recreation,
resource extraction, and irrigated large-scale agriculture.
Ecosystem values and conditions were rarely considered
or made an explicit part of water policy decisions.The
consequences have been serious degradation and destruction
of ecological systems."

Reform of regulatory frameworks is often the hallmark of
governance change, and substantive policy and legislative
innovations in governance have occurred over the past few
decades in parts of Canada and internationally.” Beginning

with South Africa’s major water reform efforts in the mid 1990s,
which culminated in the South African National Water Act in
1998,"" many countries have followed the path of institutional
and legal innovation.'i Examples include the 2006 Russian
Water Code and the earlier European Union Water Framework
Directive, which came into force in 2000.The European Union

is a global leader in implementing watershed governance
principles through the Water Framework Directive,"ii which makes
coordinated planning and management at the watershed scale
mandatory for all members. Water law and governance changes
have also occurred throughout Australia, and, in response

to the millennium drought, culminated in the 2007 Federal
Water Act.The much earlier example of the Tennessee Valley
Authority, established in 1933, is also notable for its influence

on watershed development approaches in both North America
and Latin America.* And the Ontario Conservation Act (1946) is
the foundation for 36 conservation authorities and has attracted
worldwide attention.

Around the globe, reforms have been driven by growing
recognition of the limitations of traditional state-centred policy
solutions to address issues that are diffuse, transboundary, and
subject to uncertainty. This includes, for example, non-point
source pollution, protection of estuaries and aquatic species,
climate change-driven extremes of droughts and floods, water
quality planning under formal legislation, and the protection of
biodiversity and endangered species. Often, citizens perceive
decisions as being made by “far-off faceless bureaucrats

with little knowledge of or concern for how those decisions
affected local conditions.” The drivers for change across these
international examples have often differed, but the resulting
patterns are similar:

* a commitment to more holistic water management
approaches, in which protections for water in nature are
emphasized;

+ ensuring that water and its management are treated as a
public trust (which is often codified)* ;

+ new forms of governance that involve the sharing of power or
rescaling of decision-making; and

« institutions that attempt to address the problem of “fit”
between administrative and biophysical boundaries and
operate on spatial scales following hydrological principles
(watersheds).
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« Fiscal constraints on all levels of government that require
new collaborative initiatives to align and reinforce action,
leverage capacity, and enhance available resources and
expertise; and

* Institutional barriers that result from fragmented
decision-making and reduction in government resources
for management and enforcement of existing laws and
regulations.

In addition, British Columbia also has a number of
specific contextual factors that must be addressed and will
inevitably affect the type of governance approach that might
ultimately be adopted here. These include:

* The geographic and cultural diversity of watersheds;

* The fact that over 94 per cent of land and resources are
owned by the Crown (although many watersheds on
Vancouver Island are primarily private lands, and many
First Nations contest the notion of Crown ownership);

* Unresolved aboriginal treaties with evolving legal rights
to water and other watershed resources;

* The current patchwork of existing strategic land-use
plans and their various legal commitments;

* The lack of local government jurisdiction over upstream
activities, which affects its ability to protect drinking
water sources;

* The emerging integrated single decision-maker model
for resource development in the provincial government,
which emphasizes streamlining and expediting
permitting and approval processes;

+ Limited or non-existent requirements to monitor and
report actual water use;

* The current lack of tools to assess cumulative watershed
impacts; and

+ The nature of potential changes to regulating
groundwater extraction, monitoring, and assessment.

To move the provincial regime towards a more
ecologically balanced approach requires that economic and
community sustainability be incorporated within a broader
ecological focus, where maintaining ongoing ecological
function is the central priority. Attention must be paid to
both management, which includes operational activities on
the ground, and governance. New institutional, legal, and
governance architecture is needed that, at its core, allows
for the rescaling of critical aspects of watershed decision-
making and refreshes the structures and processes that arrive
at these decisions. Taken all together, these systems and
processes are what we term watershed governance.”!

The Province of B.C. might be beginning to recognize the
need to proactively establish new arrangements that enable
a sharing of power and decision-making. For example, the
recent legislative proposal for a new Water Sustainability
Act includes provisions for delegating some functions
of governance to what the proposal calls “watershed
governance arrangements.” In particular, in the proposal the
Province has recognized the need to engage communities
more directly in governance:

“The potential to enable the delegation and/or sharing of
responsibility and accountability for decisions (e.g., allow
for delegation of some water management activities or
decisions to people or agencies outside the provincial
government or more than one person or agency with the
authority to exercise the same powers).”*
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This commitment sets the stage for a whole different
type of water and watershed regime in the province. B.C.
sits upon a precipice of change, and a number of factors
have already been introduced that will both drive and shape
this transformation—perhaps none more critical than the
constitutional role of First Nations to be more formally
included in decisions that affect them and their traditional
territories.

First Nations, with their strong historical, cultural,
and economic ties to the land, represent not only a formal
political force but might also be the critical lever of change
and innovation. This is especially true in B.C., where
unresolved aboriginal rights and title haunts all aspects of
resource decision-making and development in the province.
First Nations are an important level of government that
must be properly acknowledged and hold an important
place in any efforts to improve the governing of watersheds
to ensure more ecological and socially sustainable outcomes.

1.3 GUIDING GOVERNANCE
PRINCIPLES

British Columbia is geographically, hydrologically, and
culturally diverse. Accounting for this diversity and the other
contextual drivers outlined in the previous section will be
critical for any new governance options being considered.
No single governance model will fit all regions. Identifying
and incorporating guiding principles will therefore be an
important foundation to provide clear direction.

A number of good governance principles” embody the
philosophy and concept of watershed governance and must
be seriously considered in the British Columbian context.

In this Blueprint, we have identified six key principles that
repeatedly appear in the best examples and literature from
around the globe. In our view, these provide the foundation
for watershed governance as it might manifest here and
now in B.C. Specifically, these principles can help shape the
kind of institutional architecture needed to ensure better
ecological and community outcomes:**

1 Water for Nature, which involves building resilience in
ecosystems as the foundation of the economy to adapt
to future challenges

2 Whole-Systems Approaches, including watershed
stewardship, land-water interactions, surface and
groundwater interactions, and cumulative impacts in
watersheds as social-ecological systems

3 Transparency and Engagement of Affected Parties,
including enabling deliberation with all key parties,
including rights holders and stakeholders

4. Subsidiarity and Clear Roles for Decision-Making,
which involves nesting watershed organizations and
institutions at ecologically relevant scales

5 Sustainable Financing and Capacity, given that the
ability to execute and maintain an ability to engage
in ongoing and new and emergent issues requires
longevity and ongoing capacity

©® Accountability and Independent Oversight, which
must include both sides of accountability—how the
governing body is held accountable and how it holds
others to account—as well as the creation of important
feedback loops and mechanisms in law that build
legitimacy and generate opportunities for learning,
based on actions and outcomes on the ground
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Taken together and applied on the ground, these
principles have the power to embed a fulsome notion of
watershed governance. Before demonstrating how these
principles might manifest in British Columbia in Sections
II and III, the remainder of this section reviews the current
water law and resource management regime in province.
This review reveals stubborn challenges and barriers that still
exist and sheds further light on the transformations needed
to move towards more ecologically sustainable outcomes on
the ground.

Current Provincial Water Law

ritish Columbia’s water law regime is an amalgam of

existing, established laws and newer legislation that

has been passed over the last 15 years.The principal
legislation—the Water Act, established in 1909—is primarily
concerned with allocating and licensing surface waters and
controlling activities in and around streams to protect fish
habitat and prevent erosion.

In the 1990s, more attention was placed on stewardship and the
restoration of fish-bearing streams impacted by forestry.In 1994,
the Province enacted the Water Protection Act, which prohibited
dams on the Fraser River, prevented inter-basin diversions, and
strictly controlled the export of water, other than bottled water.
In 1997, the Fish Protection Act designated a small number of
sensitive streams and provided options to require future water
allocations to protect fish flows. Land development on private
lands in the more developed parts of the province is regulated
under the Riparian Assessment Regulation (2004), which defined

1.4 BRITISH COLUMBIA’S CURRENT
WATER LAW & RESOURCE
MANAGEMENT REGIME

One of the unique challenges for watershed governance in
B.C., and indeed across Canada, is the divided responsibility
for managing land and water between all four levels of
government. In British Columbia, the current governance
approach is focused primarily on resource extraction—not
resource stewardship.” This approach is driven by decisions
made by government regulators and an environmental
assessment process with the primary function of approving
development proposals that are subject to minimal
conditions to address environmental, community, and First

Streamside Protection and Enhancement Areas where new
development was prohibited or restricted.

On provincial Crown lands in watersheds outside urban
development areas, the Forest and Range Practices Act (2004)
establishes biodiversity objectives for protecting riparian areas,
wildlife, and fishery values, as well as identified areas subject to
erosion. Similar values are applied to oil and gas development
in northern B.C.under the Oil and Gas Activities Act (2008) and its
supporting regulations. Both of these resource framework laws
also have some modest water management provisions.

As a result of growing concerns for protecting sources of
drinking water, the Province enacted the Drinking Water
Protection Act (2002) and associated regulations to enable
source protection planning during emergencies and the
implementation of a comprehensive approach to drinking water
protection. Yet, to date, no plans have even been initiated.
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Nations’ interests. For example, the current B.C. Water

Act and Land Act are largely focused on rules for resource
extraction and development. While more recent legislation,
such as the Forest and Range Practices Act, does include
some broader watershed stewardship principles, these
remain adjunct to the extraction and development focus.
The Water Act reinforces this extractive emphasis by using a
“First in Time, First in Right” priority system that decouples
allocation from any kind of ecological or social context,
lacks formalized instream flow protection, and creates
pernicious incentives to waste water through “use-it-or-lose-
it” requirements or “beneficial use” defined strictly in terms
of economic benefits.*

The 2008 provincial water strategy, Living Water Smart,
shifts the emphasis of water management away from
focusing on water as simply a commodity, and towards
water stewardship. It emphasizes meeting nature’s needs and

conserving water through efficiency, reuse, and conservation.

However, at this stage the policy remains primarily
aspirational with many aspects yet to be implemented.

The flagship commitment associated with this policy is
the pledge to modernize the B.C. Water Act. After a series of
in-depth workshops, discussion papers, and consultations,
the Province has now released its legislative proposal for a
new Water Sustainability Act. A number of groups, including
First Nations, industry, local government, research think
tanks, professional associations, and environmental non-
governmental organizations, provided detailed analyses and
offered specific recommendations.?”

The five key management and governance policies
identified in the Province’s proposal include:

1. Protection of stream and aquifer health

* Protecting ecological flows and basic instream
requirements for new licences, including extending to
the groundwater water licence regime and restricting
uses to essential household and agricultural needs
under critical flow conditions

* The potential for developing water sustainability plans
and area-based regulations to alter conditions in both
new and existing licences to protect environmental
flow needs

2. Water allocation and groundwater regulation

* Promoting conservation and ensuring all new
water decisions are subject to meeting provincially
established water objectives

* Restricting water use during droughts to protect
critical flow needs

* Enabling water sustainability plans in critical
watersheds

* Licensing existing groundwater use and all new major
users (exempting smaller domestic users)

+ Authorizing water supply wells

* Potentially constraining well authorizations under
area-based regulation or water sustainability plans

. Water sustainability plans and area-based regulations

* Providing area-based approaches to water management
covering: critical environmental flows; drought
management; efficiency and conservation measures;
environmental flow needs; special orders; and differing
priority-based allocation systems
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4. Monitoring and reporting

* Monitoring actual water use (both surface and
groundwater) for major users

* Requiring all users to monitor actual use under area-
based regulations or water sustainability plans

* Measuring ecological flows where prescribed

+ Establishing environmental water quality standards to
meet provincial objectives

5. Governance

* Delegating some responsibilities of governance
to formal or informal watershed governance
arrangements (and ensuring they are accountable for
those decisions) with delegated functions meeting
standards set in the Act and regulations

« Applying the integrated decision-making model in
the Ministry of Forests, Lands and Natural Resource
Operations to link water decisions with other resource
decisions in the same watershed

* Delegating additional, specific governance functions
(some advisory) that meet provincial objectives
through water sustainability plans or area-based
regulations

If implemented, these commitments represent a
departure from past approaches to water management in
the province. The remainder of this Blueprint focuses on
the commitment to innovative governance arrangements,
and the potential of watershed governance as an important
driver of changing practices.

As mentioned previously, First Nations’ perspectives on
who owns, and therefore controls, water are vastly different
from the current provincial policy, which is based on Crown

ownership and the “First in Time, First in Right” allocation
principle. Reconciling some of these differences will be
necessary to make progress on a new Water Sustainability
Act for the province. At a minimum, this will require the
Province to ensure a role for First Nations in decision-
making (especially at the strategic planning level) and to
be explicit that existing aboriginal rights and title will be
recognized and protected in any new legislation.”®

Single Decision-Maker Model, Addressing
Cumulative Effects & Moving Towards Integration
British Columbia’s watersheds are riddled with resource
extraction activities, including oil and gas, forestry,
mining, and dams and power generation, as well as other
development activities such as urbanization and agriculture.
Many of these activities appear, on the surface, to have
only minor or localized impacts, but collectively they can
undermine watershed health through “death by a thousand
cuts.” A recent special report by the Forest Practices
Board emphasizes that the cumulative impact of resource
development “remains largely unknown and unmanaged.”*
B.C. has been slow in keeping track of the combined impacts
of the myriad of activities. At this stage, they are generally
regulated and monitored independently, if at all.*°

Until very recently, resource decisions in watersheds
occurred in a completely fragmented fashion. Different
regulators in a number of ministries would independently
make decisions, and rarely consider impacts on the whole
watershed. In 2010, the Province brought many of these
decision-makers into a single agency, the Ministry of Natural
Resource Operations (now the Ministry of Forests, Lands
and Natural Resource Operations), and has since initiated a

B.C’s “EcosYSTEM” OF
WATERSHED ORGANIZATIONS

A wide variety of differing types
of watershed-scale, collaborative
institutions exists in B.C.These
can generally be classified into
one of three broad categories.
These categories give an
indication of the range of
activities currently taking place
across the province, and also of
potential future activities:

- formal institutions set out in
a legislative framework with
some independent fund-
ing and some powers to at a
minimum influence decision-
making (e.g. Okanagan Basin
Watershed Board, Columbia Ba-
sin Trust, Fraser Basin Council)

semi-formal local government
or partnerships with limited
dedicated funding and a more
informal mandate (e.g. Cowichan
Watershed Board, Nicola Round
Table, Lake Windermere Ambas-
sadors, Shawnigan Roundtable,
Bowker Creek Initiative)

.

broad-based volunteer and
interest-based advocacy
groups focused on restoration,
education, and/or advocacy
either in a given specific
watershed or more broadly (e.g.
Streamkeepers, WaterWealth
Project, Watershed Watch
Salmon Society, One Cowichan)
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more integrated decision-making model that is hoped will
eventually lead to more consistent decisions that explicitly
balance ecological, economic, and cultural values.

The Rise of Watershed-Based Organizations in B.C.
Although the current water and resource legislation in B.C.
is still embedded in a top- down, centralized governance
model (where almost all decisions and powers are held

by the Province), over the past 40 years the Province has

established a number of initiatives in major river basins
across B.C. for addressing local concerns in a watershed
context (see A Brief History of the Formal Watershed-Scale
Governance Institutions in B.C. below).

Formal models for collaboration, which in some cases
allow for limited delegated responsibility, include the
Okanagan Basin Watershed Board, the Columbia Basin
Trust, and the Fraser Basin Council.

A Brief History of the Formal Watershed-Scale

Governance Institutions in B.C.

n 1970, the Okanagan Basin Water Board was established
under the Municipalities Enabling and Validating Act,and given
taxing powers to address water problems that crossed the
jurisdictional boundaries of the Okanagan Regional Districts.
Early responsibilities included grants for sewage treatment
infrastructure and partnering with the Province to clean up
effluent discharge and eventually the invasive Eurasian milfoil
that was despoiling the valley lakes. It was also appointed

to coordinate the implementation of the federal/provincial
Okanagan Basin Study, which was completed in 1974.

The Board consists of representatives from the three Regional
Districts, the Water Supply Association, and the Okanagan First
Nation tribes. It is supported by the formally established (in
legislation) Okanagan Water Stewardship Council, which has
representation from resource users, partner agencies, and local
experts from the general public. The Board undertake studies
and specific actions that are generally under local government
jurisdiction and direction.

In 1997, the Province and the federal government established
the Fraser Basin Council (following the sunset of the Fraser
Basin Management Board). It is a non-profit society with a

small board of governors selected by federal, provincial, local,
and First Nations governments.The board and its members
established its constitution and bylaws, and a board of directors
with broader representation directs the work of the Council.
The Council maintains a focus on the Fraser Basin but has a
provincewide mandate.The majority of funding is project-
based, a portion of which is “fee-for-service.”

Another approach to stewardship is embodied in the trust
model. In 1974, the Islands Trust was established to address
development pressures in B.C.'s Gulf Islands. It is essentially a
form of local government, which codifies a more explicit focus
on sustainability, stewardship, and preservation of the unique
Gulf Islands environment. More recently,in 1996, the Columbia
Basin Trust was established. It focuses on the Columbia
watershed with a primary mandate of distributing funds
obtained from the Province through its participation in the
Columbia River Treaty, which was signed in 1960.The Columbia
Basin Trust undertakes individual projects, largely to mitigate
for losses caused by the flooding of several valleys for the four
hydroelectric projects that were built under the Treaty.
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During the 1990s, British Columbians witnessed an
unprecedented number of major land-use and resource
management policy initiatives, including an emphasis on
renewed treaty processes, the Commission on Resources
and Environment (CORE) regional planning process, the
Protected Areas Strategy, the Old Growth Strategy, the
Timber Supply Review, and the development of Land and
Resource Management Plans. These initiatives have generally
resulted in incremental improvements in land and resources
stewardship, but have failed to address the root causes of the
unsustainable exploitation and over-extraction of natural
resources that plagues British Columbia.*' Nevertheless,
the lessons learned through these initiatives, and the
capacity developed to tackle complex issues through multi-
stakeholder group processes, is a useful legacy to build on—
and one that exists in few other jurisdictions in the world.*?

These processes have laid the foundation for the rise
of new and innovative watershed-focused groups and
organizations. Notably, the Nicola Watershed Community
Round Table, the Cowichan Watershed Board, the Lake

Windermere Ambassadors, and, more recently, the
Shawnigan Basin Authority and its associated Roundtable all
focus on area-based governance models for their community
watersheds. These initiatives capture local interest and
energy. Yet, they are hampered by limited capacity and
concerns regarding their ability to actually influence
decisions, or the ability to hold those who are making locally
and ecologically significant decisions accountable.

These initiatives do, however, demonstrate the desire of
citizens and local governments to have a stronger voice in
decisions affecting their watersheds, and also demonstrate the
growing unease of these groups regarding the ability of senior
government to adequately protect their interests via the more
traditional top-down model of management and governance.

The rise of community-based organizations in watershed
governance mirrors trends across Canada, and indeed
globally. These groups and individuals are preparing not only
to engage in the direct management of their home waters,
but also to organize themselves to take on more sophisticated
roles concerning decisions affecting their watersheds.

KeEYy CHARACTERISTICS
OF THE WATERSHED
APPROACH GENERALLY

1 Uses watershed boundaries (at
various scales) to define units
for analysis and management

2 Addresses a more
comprehensive and
integrated scope of issues,
including water quality,
water use, habitat, surface-
groundwater dynamics, land-
water interactions, and goals
related to healthy ecosystems

3 Ensures multiple actors
including First Nations, local,
and non-governmental
interests meaningfully
participate and share
influence over decisions

4 Decision-making processes
draw on biophysical science, as
well as social, scientific, tradi-
tional,and economic informa-
tion, and local knowledge,
including perspectives on past
management efforts and site-
specific contextual information

5 Oriented toward collaborative
planning and problem-
solving, which promotes
consensual negotiations and
specific situation-appropriate
management actions

Adapted from: Genskow, K.D., & Born,
S.M.(2006). Organizational Dynamics
of Watershed Partnerships: A Key to
Integrated Water Resource Manage-
ment. Journal of Contemporary Water
Research and Education,135(1), pp. 56-
64;Born,S.M., & Genskow, K.D. (2001).
Towards Understanding New Wa-
tershed Initiatives. A report from the
Madison Watershed Workshop, 2000,
July 22-21. University of Wisconsin-
Madison. Retrieved from http://www.
bvsde.paho.org/bvsarg/i/fulltext/new/
new.pdf



... the river basin often provides opportunities for modern governance networks. A basin is a closed
region where there are incentives for people to come to an agreement on governance systems with water
as the focus. .. *

—ROGERS, P., & HALL, A.W. (2003).
EFFECTIVE WATER GOVERNANCE. GLOBAL WATER PARTNERSHIP, P. 21.

SECTION II

A Framework for Governance
to Ensure Better Watershed Outcom

n this section we explore how the watershed—as we broadly define it—can become a more formal focal

point of decision-making and why it is generally the appropriate scale and space for integration and whole-

system thinking. To achieve the desired outcome of healthy and functioning watersheds, we propose using
the watershed as the primary scale for water-based decision-making. This includes watershed and related
land-use planning, riparian management, agriculture, urban growth and development, restoration, green
infrastructure, and certain types of resource development activities, such as forestry and fisheries. We also
recognize that, to be effective in watersheds, the governance principles noted in section 1.3 must also apply to

the broader provincial policy on land and resource management.

2.1 DESIRED WATERSHED IMPACTS ON THE GROUND & IN THE WATER

To improve the current situation, any new governance arrangement must ensure that the basic ecological health
and function of watersheds is retained or regenerated. At the same time, it must enable compatible sustainable
economic development—all while promoting effective participation and engagement of citizens and communities.
Shared governance arrangements and robust participation with First Nations are essential in traditional territories.

The priority of the proposed watershed governance framework is the real requirement to maintain the
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ecological functioning of watersheds (see What is Proper
Functioning Condition?, page 16). This is the priority, and
includes protecting water quality; sequestering carbon in
riparian areas and wetlands; maintaining habitat and critical
flow regimes; attenuating groundwater supplies in droughts;
and mitigating the impacts of flooding. As the climate
continues to change, and with it the hydrological cycle, such
ecological “services” will only become more valued and critical
to the prosperity and health of communities.

2.2 THEWATERSHED ENTITY (WE) MODEL

Driving innovation and enabling new forms of ecologically
based decision-making will require nuanced interplay
among all levels of government, including First Nations, and
watershed-scale institutions. In whatever model is ultimately
employed, federal and provincial/territorial governments,
with First Nations, will inevitably retain important
constitutional accountability and process requirements for
many aspect of both the management and governance of
water and watersheds.

Shifting certain aspects of water and land governance
to a watersheds focus does not mean that one scale (e.g.
provincial government) will stop being involved or engaged.
Rather, a nested, multi-scalar approach will be necessary
to address the more complex challenges associated with
achieving positive, long-term ecological, social, and
economic outcomes. For example, setting ecological
objectives, including minimum standards and flow needs;
ensuring enforcement; maintaining responsibility for
developing and overseeing a general resource rights and
entitlements regime (including for water); and facilitating

regular, science-based assessments and transparent reporting
of freshwater ecosystem health will all still directly involve
both the federal and provincial government.

In a comprehensive global study of governance, Blomquist
et al. clearly indicate that, “since political boundaries almost
never correspond with watersheds and watershed scale
decision-making structures do not usually exist, they should
be created.”* In a recent detailed Canadian study on fresh
water, authors Pentland and Wood echo this sentiment,
“Virtually all water policy experts urge the alignment of public
agencies with significant natural watersheds, recognizing that
these are nested within each other and that consequently
such agencies may also need to be nested within higher-level
entities.”* In the case of B.C,, there is a very real challenge
to create, or in some cases evolve, the necessary institutional
architecture to better embed watershed thinking in all aspects
of relevant land, water, and resource decision-making.

Throughout this Blueprint, we use the generic term
“Watershed Entity” (WE) to refer to the organizations
and governance arrangements (some of the institutional
architecture) that could exist at the watershed scale, and that
we feel is necessary to move towards a new, more watershed-
focused approach. WEs might include authorities, boards,
trusts, regional bodies, or other watershed partnerships or
arrangements. They would have a formal and recognized
governing mandate with identified roles and responsibilities
relating to preserving and promoting watershed health
and function and sustaining the local economy and
community well-being. This notion of a Watershed Entity
is also consistent with what the Province is proposing
in its new Water Sustainability Act, which supports the
possibility of formal role(s) for local “watershed governance
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What is Proper Functioning Condition?

roper Functioning Condition (PFC) is a methodology for

assessing the physical functioning of riparian-wetland areas,

based on hydrology, vegetation, and soil/landform attributes.
It is often used by ecologists and resource managers to set
priorities for restoration activities. Proper functioning ecosystems
are extremely important, since they provide the foundation for
healthy watersheds, including thriving fisheries, wildlife, rivers,
streams, and natural functions, such as carbon sequestration.
PFC can also be a useful tool for watershed analysis. It can help
identify watershed-scale problems, prioritize interventions,and

suggest management remedies. PFC can also assist in designing
monitoring programs and focusing scarce financial and human
resources on fixing the most significant, priority problems.

According to the PFC methodology, there are three functional
conditions for watersheds:

+ Properly functioning watersheds maintain all PFC
attributes and range of values in accordance with their
capability

+ Functioning at risk watersheds maintain some PFC
attributes but lose ecological values in extreme events

+ Non-functional watersheds where potential restoration to
PFC s very challenging and expensive

PFC is an appropriate starting point for determining and
prioritizing the type and location of quantitative inventory

or monitoring in a watershed. Beyond being a qualitative
assessment tool that is based on quantitative science, PFC can
also be an excellent communication tool for bringing a wide
diversity of stakeholders in a watershed to agreement. By using
PFC, the process can form a common vocabulary for identifying
the necessary steps for developing a community’s “Desired
Future Condition”and articulating an ecological, social,and
economic vision for the watershed.x

PFC-based regeneration of agricultural ditch into healthy aquatic
habitat by Aqua-Tex Scientific Consulting Ltd. (Blenkinsop Creek,
Saanich, B.C.).
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arrangements” (people or agencies outside the provincial
government) that might be involved in delegation or sharing
of some watershed stewardship functions or decisions.*®

By enabling WEs formally in law, these entities could be
provided with a clear mandate and would build legitimacy
and improve accountability between decision-makers across
levels of government. WEs, along with their specific roles
and assignments, would by necessity be adaptable—taking
different forms in different places to fit local, geographical,
and cultural contexts. WEs would be activities-based, rather
than organizationally prescriptive. In some places, a WE
might evolve from an existing institution, for example, a
board, trust, authority, or regional district. In other places,
where nothing appropriate currently exists, an entirely new
WE might be created by the key local interests, including
local government and First Nations.

There are two critical dimensions to the WE approach.
First, there must be a framework under which such a
delegated or shared model might exist that allows for a
flexible spectrum of organizational structures that could be
adapted to fit local circumstances. Simply put, the rules of
the game need to be set. Second, WEs would be enabling—
not required. Agreement among key stakeholders and rights
holders, including First Nations and local government,
would be needed to catalyze the legal creation of a WE.

The legally enabled entity would then need to meet basic
thresholds to ensure accountability and capacity to execute
designated activities, such as managing budgets and
complying with regulatory requirements.

Table 1 (pages 20-21) outlines some of the formal
accountabilities of existing governments and key institutions

as they currently operate in the context of watersheds in B.C.
This table does not contain all the possible actors or players,
which might also include non-governmental organizations,
water users, the public, or professional associations. Rather,
it outlines some of the most crucial key actors who would
have formal roles and responsibilities in our envisioned
framework. This table is also not an exhaustive list of all
possible roles or activities. Instead, it outlines general
accountabilities, set out in the Constitution and in law,
which will continue to exist under the new proposed
approach, but with some specific functions to be delegated
to WEs (as laid out in Table 2).

The primary roles and responsibilities of all levels of
government would not change immediately. Once the new
Water Sustainability Act is introduced, the focus for the
provincial government would begin to shift to becoming
more enabling and collaborative, de-emphasizing the current
top-down approach. Governments would still retain legal
accountability to establish and monitor clear minimum
standards (or outcomes) to which all future land-use and
water management activities would be required to adhere.
These spheres of activity would need to be complemented
by citizen enforcement provisions to ensure robust legal
accountability—a major departure from current approaches
common in Canada.

In this way, a “floor” would be created that that would help
restore or maintain ecological and social watershed health.
And, by moving to the proposed framework through an
enabling approach, regions that wish to set higher standards
would be free to do so, thus creating a potential virtuous “race
to the top” between communities in different watersheds.
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A Spectrum of Possibilities for Shared Powers & Authorities

at the Watershed Scale

A wide variety of shared or collaborative arrangements
exists across Canada and internationally. Generally resulting
from local contexts or historical development, these
applied watershed governance arrangements range from formal
decision-making entities to informal advisory or coordinating
bodies.The following is not an exhaustive list. Rather, it
presents some general categories and demonstrates a range of
possibilities oriented towards actual decision-making.

1. Local-Provincial Partnerships—The most iconic and well-
known Canadian example of regional watershed bodies are
Ontario’s Conservation Authorities, which are mandated
to“further the conservation, restoration development and
management of natural resources other than gas, oil, coal
and minerals” within the context of their local watershed.
Beginning in 1946, the Province of Ontario delegated a broad
suite of management activities and formal responsibilities to
these authorities. Activities range from managing recreation
and wildlife areas and reviewing and approving development
proposals, to overseeing reservoir operations and
development in flood plains. More recently, as part of Ontario’s
Clean Water Act, key planning powers are being delegated to
local stakeholder committees for the production of locally
developed, science-based drinking water source protection
assessment reports and source protection plans.

Other notable examples of watershed-based partnerships
between municipal and provincial governments in Canada
include the Meewasn Valley Authority, which is responsible for
the South Saskatchewan River,and Manitoba Conservation
Districts. Other Canadian provinces have bodies more oriented

to planning and providing advice to government, such
as Alberta’s Watershed Planning and Advisory Councils
or locally empowered watershed organizations as a part
of Quebec’s Politique nationale de I'eau (2002).

Australian Catchment Authorities and Oregon’s Watershed
Councils also have many of these same characteristics. In the
case of Oregon, the State passed legislation that provides
guidance for the establishment of councils, as a local
government decision, that represent the interests of the basin.
It creates an accountability framework to facilitate the councils
as a forum that brings local, state, and federal government
actors and plans together, along with local residents and
landowners, to participate in water management.*"!

. Provincial-Federal Power Sharing—Under Part 11 of the

Canada Water Act, Water Quality Management Areas can be
established. Although this part of the Act has never been
used, it remains in force and offers an opportunity to embed
watershed governance. If used, such agencies would have
considerable independent authority, including, for example,
levying fines, setting effluent discharge fees, and making
loans and grants.xi

. Land and Water Boards—In Canada’s territories,a number

of boards exist that represent innovative examples of
delegated resource decision-making. Resulting from
land-claim negotiations, legislation explicitly provides

these independent boards with powers to issue licences

for water use and to regulate pollution or impacts, with a
mandate to keep the quality, quantity, and rate flow of water
“substantially unaltered.”
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4. Cross-Border Decision-Making—The Canada-U.S.

Boundary Waters Treaty enables the International Joint
Commission (1JC) to establish (independently from
government) orders of approval for the operation of
regulatory works on boundary waters.The IJC generally
delegates day-to-day-operations to basin level Boards of
Control, which can create a decision-making body that is
independent from government.®

. Nested Watershed Approach—The European Union Water
Framework Directive is a leading example of a sophisticated
balance between “harmonization” (top-down) and
“subsidiarity” (bottom-up).The goal of the Framework is

to establish common standards and practices to safeguard
water quantity and quality across the E.U. It sets out clear
goals and timelines to achieve “good” water quality and
“good ecological status.” From the bottom up, it mandates
local watershed councils for all rivers within the union.These
often-independent basin-level entities apply to both surface
water and groundwater and undertake watershed planning,
raise awareness, and set standards and goals to achieve the
overarching mandate of the Framework.

. Collaborative Super Agencies—These formalized
partnerships negotiate management plans and implement
actions across multiple scales of jurisdiction.They are still
quite rare since they are often resource intensive and must
walk a fine political balance. A leading North American
example is the CALFED super agency in California. It began
as an interagency committee to recommend provisions

for implementing the 1994 water quality standards for the
San Francisco Bay/Delta, and has evolved into an agency

with a $900 million annual budget that is charged with
overall water management and restoration throughout

the Sacramento and San Joaquin River watersheds of the
Central Valley. Australia’s Murray-Darling Basin Authority is
another example. In Australia, water is managed on a state-
by-state basis. However, in the case of the Murray-Darling
River, Australian states agreed to take a national approach to
water regulation and management.They created one agency
responsible for the integrated management of water across
the basin through the federal Water Act (2007) .

. Guardianship/Public Trust Model—These models create

novel legal arrangements where citizens or appointed
“guardians” can speak on behalf of river systems or water
itself. The public trust doctrine is enshrined in many legal
systems around the world, most commonly in U.S. western
water law. A leading example from New Zealand is the
agreement, signed between the New Zealand Crown and the
Whanganui River iwi (the local Maori people), which states
that the Whanganui River will be recognized as a person in
the same way that a corporation can take on “personhood.”
The agreement defines the river as a legal entity with two
guardians—one from the Crown and one from iwi—who act
together for the benefit of the river to promote and secure
the spiritual and cultural rights of the river, in addition to
protecting its physical and ecological rights.
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TABLE 1. OVERVIEW OF ROLES AND RESPONSIBILITIES OF EXISTING
GOVERNMENTS AND INSTITUTIONS IN THE PROPOSED WATERSHED
GOVERNANCE MODEL

GOVERNING | PRIMARY ROLES

AREAS

Provincial « Setting basic objectives and standards including:

Government - water quality standards (with attention to the synergistic impacts of contaminants);

- drinking water standards in community watersheds (as part of national standards for drinking water quality);
- establishing environmental flow minimums; and
- developing water-use efficiency requirements

« Riparian management* (with local government)

* Flood forecasting and flood plain zoning*(with local government)
« Fish habitat and wildlife stewardship*

* Environmental assessment*

* Liquid waste management, including non-point source pollution and issuing waste management permits*
(with local government developing and administering plans)

* Hazardous waste management*
+ Natural resource management*

« Establishing a priority system for water allocations, including in-stream water entitlements held by
government in trust for the waterways and enforced by independent guardians of the waterways

+ Enabling and overseeing Watershed Entities (WEs), including providing basic core administrative financial
support (at least initially)

+ Monitoring and reporting, including basic hydrologic and ecological monitoring
«“State-of-the-watershed” reporting and understanding the state of ecological functionality of watersheds

« Collaborative resource management and licensing of Crown lands, including leases in foreshores and
estuaries

+ Compliance and enforcement mechanisms to hold government and water users accountable to waterway
protection, with the support of citizen enforcement rights, enabled in law

» Government-to-government discussions and consultation with First Nations, including accommodation of
aboriginal rights and title

*These are areas in which First Nations are already involved, usually in conjunction with appropriate federal government departments, such as
Health Canada, Environment Canada, or Indian and Northern Affairs
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GOVERNING | PRIMARY ROLES
AREAS

Federal « Fisheries and habitat management and conservation
Government  .Transboundary issues, both domestically and internationally
+ Baseline ecological, climatic, and hydrological monitoring
« Ecological, climatic, and hydrological scientific research
» Water management on federal Crown lands

» Compliance and enforcement to hold government and water users accountable to waterway protection, with the
support of citizen enforcement rights, enabled in law

» Government-to-government discussions and consultation, including accommodation of aboriginal rights and title
+ Collaborative resource management and land-use decisions on First Nations reserves

Local + Drinking water source and supply management and water utilities management
Government . Municipal/regional district rural area land-use zoning and development

* Regulation of use and zoning of flood plains

* Local dispute resolution

+ Zoning and subdivision approvals

First Nations = - Many of the same roles as local government, as outlined above, but on traditional territories and reserve lands
» Government-to-government discussions and consultation, including accommodation of aboriginal rights and title
» Water management on First Nation reserves and on title (and traditional) lands
« Consultation and accommodation of applications for land and resource permits and licences
+ Shared resource decision-making with the provincial government, especially in significant traditional territories
« Ecological and hydrological scientific research, including traditional ecological knowledge

Independent - Enabled by legislation (e.g.independent officer who reports to legislature)
Oversight « Audit function

By + Complaint investigation

+“Friend to the Court” concerning watershed disputes
+ Auditing “state-of-the-watershed” reports

« Serve as fact-finding and transparent knowledge broker

Appeal Board - Statutory,including WE decision appeals
* Formal dispute resolution, such as mediation and arbitration
« Support for local “water bailiffs”
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2.3 KEY ASPECTS & ACTIVITIES
OF WATERSHED ENTITIES IN
THE PROPOSED FRAMEWORK

Table 2 (pages 24-25) identifies the specific activities and
potential responsibilities that could be delegated to the pro-
posed WEs, as well as their key attributes and how they fit
into the current institutional architecture. It also specifically
outlines how they would interact with other existing formal
decision-makers to drive a comprehensive watershed-
focused model of governance. It also displays the range of
activities that such organizations could take on over time.
This incremental approach is critical, as it would allow WEs
to “grow” into their jobs as their capacity and proven successes
increase. An emphasis on this kind of flexible, evolution-
ary approach would help build legitimacy for WEs to make
increasingly difficult and controversial decisions over time.
Many of the activities outlined in this table are self-
explanatory. For example, it is clear, in general terms,
what is meant by education and awareness building, green
infrastructure development, or state-of-the-watershed
reporting. The aspects that we believe require some
additional discussion are explored in more detail in the
following section:

. Watershed Visioning and Planning

. First Nations’ Role in Co-Governance

. Accountability and Legitimacy in Decision-Making

. Conflict Resolution and the Role of Watershed
Ambassadors

N O R S R

5. Data, Information and the Integration of Indigenous
Knowledge and Science to Support Decision-Making
6. Sustainable Funding

Each of these aspects offers either genuinely new
approaches to watershed governance or nuanced changes to
how things are currently done in the province.

Many of the activities outlined in Table 2 as primary
functions for WEs are already occurring in some form in
areas around the province. This demonstrates that a firm
baseline of strong community engagement and activity at
the watershed scale does already exist. However, engagement
and activities across B.C. are generally ad hoc, largely
piecemeal, and massively underfunded. Lack of progress is
often due to a variety of local limitations and sometimes
the result of more systemic issues, such as a lack of formal
recognition or clear mandate to perform the critical tasks,
lack of funds or capacity, or a malaise of uncertainty around
anticipated changes in provincial and federal water policy
and legislation. The proposed framework would allow a
more systematic approach and help to build legitimacy,
capacity, and confidence as local successes translate into
better ecological and community outcomes over time.

2.4 KEY ACTIVITIES ASSOCIATED
WITH THE WE MODEL

1. Watershed Visioning & Planning

Clearly articulating an ecological, social, and economic
vision for a watershed, complemented with focused
planning, is absolutely critical to create an integrated
approach to managing complex watershed systems.
Furthermore, it is widely acknowledged that comprehensive
and inclusive planning is necessary for the successful
management of fresh water. Plans anchored in a local and
regional vision of a healthy social-ecological system are
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more likely to be supported and implemented. Such a vision
must be the product of diverse input to provide a broad
perspective on what the future can, and should, look like,
and to frame specific goals, objectives, and outcomes.

In B.C., a number of such plans and vision statements
have been completed over the past decades. For example, the
District of Campbell River has prepared a drinking water
protection plan for the Campbell River watershed and its
water supply systems. It contains over 20 recommendations
to protect source water quality and avoid expensive
construction of water treatment facilities. The Cowichan
Watershed Board is also implementing a comprehensive
plan to allocate water for ecological purposes, as well as for

Effective Watershed Pla

ashington State, which borders B.C. to the south, has

a statewide watershed planning program to deal

with formal water quality planning requirements
under the federal Clean Water Act.The framework is based on
62 Water Resource Inventory Areas, which align with watershed
boundaries, and 23 Water Quality Management Areas.

The Revised Code of Washington—Watershed Planning Act is the
state legislation that provides the process for citizens, including
tribes and governments, to formally assess the status of the water
resources in their watershed and determine how best to manage
them. In some watersheds, formal watershed plans address
competing resource demands.Those watersheds undertaking
planning must address a number of aspects of water quantity
and develop strategies to meet existing and future water needs.
Optional planning elements include water quality, salmon habitat,
and recommendations to the Department of Ecology for instream
flow levels to be adopted into formal rules.

economic development, that accommodates lower flows
in late summers, improves water quality, and protects
riparian areas. The Okanagan Basin Water Board, the Nicola
Watershed Community Round Table, the Shuswap Lake
Integrated Planning Process, the Bowker Creek Initiative,
and recently the Coquitlam Basin Society have all prepared
similar comprehensive plans. Despite their high quality and
practical use, all such plans lack legal enforceability to ensure
the articulated commitments and visions are implemented
over time. At best, they provide a tool for persuasion and for
coordinating some disparate actors.

While legislation is desirable it is not sufficient on its
own. Obtaining political will and the resources to follow

ng in Washington State

State agencies provide grants, technical assistance, and training
for the process of developing such plans. If requested, they

can also serve on Planning Units. Over $500,000 is available for
planning, assessing technical data, and writing the plan.Once a
plan is approved, implementation grants of up to $400,000 over
five years are available.

In 2003, the Elwha-Dungeness Plan was one of the first such plans
to be completed (approved in 2005). It was primarily driven by
concerns around water quantity and balancing various uses.The
plan made recommendations on water quantity, water quality,
habitat, instream flows, stormwater, low impact development,
water conservation, land use and management, and education
and outreach. An important water quantity recommendation
addressed future residential water supplies. Small quantities of
water were reserved for development, while, at the same time,
mitigation of impacts from those users was required.*

Wailing

| e
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TABLE 2. MAIN FEATURES AND ACTIVITIES OF WATERSHED ENTITIES (WEs)

KEY FEATURE | DETAILS ADDITIONAL NOTES
OF WEs
Overview * WEs legally defined by watershed boundaries (or a clustering of smaller + WEs also defined based on population size and cultural and
watersheds with relevant groundwater aquifers) with clear legislated community continuity
mandate « Not a one-size-fits-all model; for example, WEs could represent at the
+“Enabled”in legislation (i.e. voluntary establishment subject to capacity, scale of:
local interest, and ability to meet accountability and legitimacy - a basin (e.g.Okanagan);
requirements) + a sub-watershed of a larger basin (e.g. Thompson watershed within
+ Could either be created or evolve from existing institutions, such as the Fraser Basin); or
a regional district, Trust, or non-profit society, but must meet basic « a clustering of smaller watersheds, based on socio-ecological
accountability and First Nations partnership requirements relevance (e.g. Capital Regional District, Haida Gwaii)
Areas of « Initially limited to primary functions (see details on primary functions « Over time, potential to “opt in” additional functions with delegated
Decision- below) within the context of defined senior and local government roles decision-making powers, akin to “statutory decision-makers” under
Making and First Nations water/land objectives and priorities legislation

Representation - Required to have representation across watershed interests and sectors,

either directly or through formal technical advisory bodies

« A variety of approaches possible but likely “multi-party”; this would
involve a blend of elected representatives, along with individuals
nominated by core parties (e.g. senior government, local government,
First Nations) who would be appointed by local selection processes

* Specific composition and size of council/boards would depend
on local priorities and contexts, but would have broad-based
representation

« First Nations would have government-to-government role

Funding and * Would draw from:
Financial

- initial base funding from senior government;
Sustainability

* local taxation;

* resource revenues and rentals/ royalties/surcharges (from permits and
licences), with a focus on “user pays”;

* project-based grants and programs;

« ecological bonds;and

« trust funds, endowments, and other social financing sources

« Initial funding would likely be needed to establish core administration;
WEs would also need ability to raise funds to ensure basic capacity
and additional resources for identified projects

+ Ongoing core funding, based on resource rentals and local taxation,
would be supplemented by project-specific grants from senior
government, private foundations, or service provision

* Revenues would come from water pricing, with reinvestment for
stewardship

Dispute
Resolution

+ Achieved formally via locally empowered water bailiffs and appeal board

+ Credible community watershed ambassadors appointed by WEs to
provide community-based oversight and engagement

« WEs would play a role in convening, educating, and nurturing community
watershed ambassadors

« Water bailiffs would have powers to negotiate disputes about water
allocation rights during droughts

+ Watershed ambassadors would be local citizens with capacity to educate
on good watershed management practices and assist in dispute
resolution

* Appeals and dispute resolution would be handled through an appeal
board (e.g.the Environmental Appeal Board already exists in legislation)
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KEY FEATURE

OF WEs

DETAILS

ADDITIONAL NOTES

Accountability

- Elected representation (or nomination and local appointment) as part
of formal decision-making structure

+ Mandatory public reporting and independent, arms-length oversight

+ Accountability provisions would be built in law, with enforcement

authority by citizens in court; also some administrative penalties for
smaller violations

« Senior government would compile watershed health indicators and
perform/ require periodic oversight audits based on indicators

+ Complaint investigation and audit review would be done by an
independent body

« Financial and board-level directors would have oversight through
transparent provincial processes

Primary + Watershed visioning and planning based on watershed function and + WEs would ensure ecologically based thinking and values are
Functions ecological health (including flood and drought planning) incorporated into all decisions at all levels of government
of WEs « Integration of mandates, programs, capacities, and responsibilities of * WEs would be responsive to local government, but within the context of
different levels of government at the watershed scale,including providing senior government and established standards or ecosystem outcomes
formal input into land-use decisions (e.g. prioritizing protected areas) -Would develop legally enforced plans as defined and enabled in
+ Education and awareness building, including direct engagement to build legislation, which would be publicly released and reported in partnership
watershed community culture or collaboration with First Nations and local government
« Data collection and information management, including traditional
ecological knowledge, as part of a provincially established, supported,and
monitored integrated data system for state-of-the-watershed reporting
+ Promote water conservation, including alternative sources (e.g.rainwater,
recycled water) and restore watershed aquifers using an approach that
builds resiliency into management scenarios to address changing conditions
+ Promote compliance and conflict resolution
Additional « Establish priority drinking water sources and develop Drinking Water Source =+ As WEs meet basic accountability and capacity requirements, they could
Possible Protection Plans, which would have priority over other resource activities, further“opt in"to various activities, with the support of the Province and
Functions subject to Cabinet approval First Nations and based on capacity and interest
of WEs + Monitoring (and in some cases setting) watershed-wide water allocations, + These “additional” activities would be guided by senior government
(Areas for based on provincial objectives, including administering specific water priorities/policies (e.g. pollution prevention, environmental flow needs,
potential licences protected spaces, water quality thresholds), but would enable WEs to
opt-in or - Monitoring (and in some cases setting) environmental water quality exceed provi_ncially set'standards or to better customize them to the
draw down) standards, with a role in pollution permitting needs of their local regions

« Green infrastructure development and funding distribution, including
emphasis on mwwore sustainable approaches to flood management (e.g.
use of wetlands for flood attenuation, setback dykes, bank stabilization)

» Managing and balancing water use and activities in protected riparian areas
« Fish habitat management and conservation
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through on commitments are at least as important as the
legislative framework. This is made very clear when one
considers the status of existing watershed and drinking
water source protection plans in B.C. Although the current
legislative framework for water management in B.C.
provides a number of enabling provisions for these plans—
all with significant potential to change activities in the
watershed—there has been essentially no implementation
to date. For example, although Section 4 of the Water Act
empowers the Ministry of Environment to undertake
watershed plans together with local consultation, only one
such plan has ever been developed in the decade since its
inception, and it has yet to be passed by Order in Council
to give it enforceability.” The B.C. Fish Protection Act also
contains provisions for protecting instream flows for fish
needs, but to date no such plans have been developed. In
B.C., the Drinking Water Protection Act contains strong
provisions for developing source drinking water protection
plans but, again, no such plans have been established under
legislation.

By harnessing the potential of the WE as a place-based
nexus of interest and potential action, there is significant
opportunity to overcome the current inertia prevalent in the
province. A local WE would have the promise of being able
to catalyze:

1. resources to get the plan done and implemented;

2. focus and local expertise to make the process and plan
meaningful; and

3. triggering plans into law to ensure actions are set out
and consequences result if actions are not met

By creating and empowering a WE with a clear mandate
to not only generate, but actually implement, these kinds
of visions and plans, real progress would become possible
through its ability to provide a consistent push for follow-
through.

2. First Nations’ Role in Co-Governance
There is much that the rest of B.C. society could learn
by listening carefully to what First Nations have to say
about how to sustain land and water, and their cultural
foundations. This kind of dialogue and relationship building
is only rarely occurring in B.C. First Nation communities
seldom see an opportunity to address their fundamental
concerns to resolve outstanding aboriginal rights and title
through land-use or water allocation decision processes.
Shared decision-making is generally understood to be
a process by which decision-makers, with their own
jurisdiction, authorities, and laws, engage in a joint process
with the Crown or local governments to reach a common
decision. Any effective model of watershed governance must
embody this more cooperative notion.

Aboriginal rights and title—and the concurrent
requirements for consultation and accommodation—are
a complex, contentious, and rapidly evolving area of law.
Recent legal developments, such as in the Halalt case*® on
southern Vancouver Island, reaffirm the critical role that
water-based decisions can have on First Nation communities
and the need for a more sophisticated approach to
consultation and accommodation, especially in light of
unsettled rights and title in B.C. Building a viable and
functional relationship with First Nations in a government-
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to-government setting will be critical to ensuring an
appropriate watershed governance regime in British
Columbia.

As suggested earlier, the very idea of Crown ownership
of water is contested by some First Nations. First Nations’
perspectives on water and watershed governance and
notions of rights, responsibilities, and entitlements are often
vastly different from what local, provincial, and federal
government, many communities, or industry assume. The
main contention from First Nations’ leadership is that the
prior, superior, and extinguished water rights of Indigenous
Peoples have never been addressed and therefore continue.*

Many First Nations maintain that they never surrendered
their claims on water or the land and they therefore
possess true (alludial) title. The belief is that aboriginal
title throws provincial claims to ownership over land
and water resources into question. More recently, some
of these differences, usually more focused on land-use
issues, have begun to be addressed through negotiated
agreements or modern treaties, such as the Nisga’a Treaty,
Great Bear Rainforest Agreement, Haida co-management
agreement, or the Clayquot Sound Land Use Agreement and
complementing scientific panel.

Although these agreements do represent some progress,
they are often catalyzed through lengthy planning processes
or substantial legal cases, which force some level of
compromise. Reconciling Crown sovereignty with aboriginal
title will be a major challenge. Finding the right fit for a
durable and long-term beneficial arrangement between First
Nations and the Crown will require new approaches and
new ways of sharing power and decisions over water and land.

The WE model outlined here offers a potential starting
point to reconcile and integrate both aboriginal title and
Crown sovereignty for watershed governance. It might also
provide a meaningful space to apply the principles and spirit
of the New Relationship. Both the provincial government
and the First Nations Leadership Council signed the New
Relationship document and it explicitly identifies, “mutual
respect, reconciliation and recognition of Aboriginal
rights and title as the foundation for building positive,
government-to-government relationships.”*

Finding some common ground around the urgency
of securing and maintaining watershed health may allow
priority watershed activities, including protection and
restoration, to proceed while the complex process of rights
and title-based negotiations and treaty implementation
continues. Without the need to “prove” title on the one
hand, or the need to “protect” Crown interest on the other,
the WE model provides some potential common ground.

Aboriginal rights and title and reconciling constitutional
obligations and roles in co-governance are important and
complex areas of law that are beyond the scope of this
Blueprint. Instead, we suggest that the proposed place-based
governance model, centred on WEs, offers a pragmatic
path forward to ensure a “new relationship” that can
actually manifest with real actions and more ecologically
sustainable activities on the ground. The WE model can
go a long way to achieve reconciliation as required by the
courts and, more importantly, build long-term trust for
this kind of reconciliation to go beyond the minimum legal
requirements of consultation and accommodation.

The specifics of how a given First Nation and senior
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government might initiate a WE might vary from place to
place, but a number of overarching elements would likely be
common to them all:

* a clear recognition of First Nations as constitutional
rights holders;

+ some formal arrangement for consultation and
accommodation processes, and perhaps shared decision-
making and co-governance in traditional territories; and

+ agreement on the representation of First Nations on
WE boards and other structures to ensure appropriate
representation across levels of decision-making.

Northern Water Boards:

First Nations have a unique political and legal
relationship with governments in Canada. Thus, First
Nations could play a co-governance role on WEs that exist in
their traditional territories, if they so wished.

3. Accountability & Legitimacy in Decision-Making
Accountability and legitimacy in decision-making are

the foundation of good governance. Our whole system of
representative democracy is founded on the basic notion

of clear lines of responsibility and consequence. This link,
however, does not mean that all decisions need be made

by a given order of government. Delegation of planning

An Innovative Approach for Shared Decision-Making?

In 1998, the federal Mackenzie Valley Resource Management
Act (MVRMA) established a number of independent resource
boards that were designed to manage the various stages of
environmental impact assessment and regulatory processes
related to resource development in Canada’s North, including
powers for land and water regulation. This Act specifically
emerged from land-claim agreements between Canada and
various First Nations in the Northwest Territories. It further
decentralized the longstanding Territorial Water Board system
created by the Northern Inland Waters Act (1970).

This approach gives the Aboriginal People of the Mackenzie
Valley a greater say in resource development and management
through independent boards that emphasize co-management.
Aboriginal land-claim organizations nominate half of the board
members, and the federal and territorial governments nominate
the other half.These legally empowered regulatory boards

take development applications for all land- and water-use and
disposal activities, and rule on the terms and conditions that will

work best for the people of that region. Specifically acting under
the authority of the MVRMA, the Northwest Territories Waters Act,
and the framework set out in the Northwest Territories Water
Regulations, the boards may issue, amend, renew, suspend, or
cancel water licences.

An umbrella agency, the Mackenzie Valley Land and Water Board
was established to integrate board processes and promote
consistency. It is also responsible for conducting preliminary
screenings and for regulating the use of land and water in the
Dehcho and South Slave regions (areas in which land claims
have not yet been completed), as well as development that may
have impacts on more than one settlement region.The authority
of this co-management board extends to all Crown and private
lands and water in the Mackenzie Valley.*¥

NOTE: At the time of writing, the decentralized approach of multiple
Northern Water Boards was being reconsidered by the federal
government in favour of a central Territorial Water Board. ™"
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functions or decision-making powers commonly exists.
However, effective delegation of selected powers to WEs
will require federal and provincial governments to establish
a framework to ensure the accountability and capacity of
those entities.” This must be coupled with a clear mandate
and terms of reference to ensure that WEs have the
legitimacy, accountability, and formal legal or institutional
backing to intervene and effectively execute.

Governments across Canada, at all levels, already
delegate decision-making, although, this is generally done
within respective levels of government, rather than across
institutions. A common approach at the provincial level is
to use legislatively designated “statutory decision-makers.”
The Comptroller of Water Rights is an example under the
Water Act. The comptroller has the ability to independently
make decisions on critical aspects that directly affect water
entitlements, watersheds, and infrastructure.’® In most
cases, such delegation comes with a formal and independent
appeal procedure.

Ensuring effective, transparent, accountable, and
appropriate delegation of powers is challenging and requires
significant efforts up front to ensure a well-designed
framework. This includes proper checks and balances, and
conditions for such transfers. This topic is one of the more
debated aspects within the water governance dialogue. A
number of recent studies explore some of the challenges and
concerns with such a shared approach to decision-making,
including thornier issues like “Who should participate?”,
“Should the composition of such groups be formally set
out in law?”, or, “To what extent can government retract
(or draw back) the powers once delegated?”>* The Source
Water Protection Planning program in Ontario provides a

potentially useful example for accountability in the context
of water management, — and illustrates the difficulty in
achieving this outcome.™

There are many other forms of local delegated decision-
making. For example, municipalities are simply “creatures
of their provinces,” given their powers from provincial
legislation. Another example of this type of delegation is
through treaties with First Nations, such as the modern
Nisga’a Treaty or Great Bear Agreement. Other examples
include the specific delegation of powers that have statutory
requirements, as is the case in Ontario with Conservation
Authorities and Source Protection Committees or in
Quebec with its watershed organizations under provincial
legislation.”

These examples and the other water-related examples
listed in A Spectrum of Possibilities for Shared Powers
and Authorities at the Watershed Scale (pages 18-19),
demonstrate the range of powers, decisions, and
responsibilities that are legitimately shared or devolved by
government on a regular basis. Government can comfortably
do the same with public institutions, such as WEs, and
perhaps even clearly designate them as “statutory decision-
makers” in specific contexts (as is suggested in the B.C.
Water Sustainability Act legislative proposal).

A number of fundamental criteria must be established
to ensure appropriate checks and balances are in place.
Ensuring clearly defined roles and responsibilities, as well
as linkages to outcomes and performance, are important
starting points to build a strong base of accountability.*
Another important area for building accountability and
legitimacy relates to the requirement that members of WE
boards have a connection to elected councils or individuals
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(for example, either as appointments or via direct elections
for such watershed-level representatives).

Decisions made by such boards should reflect the
priorities and perspectives of the community in the
context of the broader public and watershed interest.
Ensuring regular contact and engagement with the broader
community will not only entrench the accountability of such
boards, but also enhance local networks, build trust, and
strengthen the leadership mandate over time. Representation
on WE boards should include a range of interests to ensure
decisions are appropriately informed and supported. Of
course, it may not be efficient to have representation from
all interests, which is why these bodies must blend diverse
local representation to ensure a broad suite of watershed
perspectives are included. Any kind of enabling legislation
would need to clearly articulate what will be required to
empower WEs to execute these more formal activities and to
ensure a board does not become “captured” by a particularly
influential stakeholder group.

4. Conflict Resolution & the Role

of Watershed Ambassadors
Enforcement and compliance are two very distinct concepts
that are often confused and bundled together. Governments,
especially the provincial government, will continue to play
an important role in enforcement, as it has the authority
and capacity to ensure rules are followed and consequences
occur when they are not. However, a local WE can play an
important role in promoting and monitoring compliance.
By using a variety of tools, from persuasion and moral
suasion, to public reporting and direct engagement, they
can go a long way to providing the first line of engagement

to ensure activities or behaviour comply with the formal
legal rules or promote practices that are appropriate to

local ecological and social priorities. Beyond promoting
compliance, an equally crucial role for WEs is gathering
evidence in support of more formal enforcement procedures
initiated by governments or other enforcement agencies

or even simply alerting the enforcement bodies that an
infraction has occurred (or is likely to occur). A common
example of this kind of approach is well developed in the
community-policing model.”’

The provincial government has some existing capabil-
ity to resolve disputes among water licensees where rules
on allocation priority may create conflicts in times of water
shortage.” For example, conflicts can be adjudicated formal-
ly by a water bailiff (as set out in the Water Act) or, occasion-
ally, by the users themselves. The role of WEs—as kind of
watershed ambassador—would be to support and augment
this capacity by engaging a broader set of community rep-
resentatives in both education (to avoid disputes in the first
place) and dispute resolution when necessary.

This watershed ambassadors approach is being piloted
in select watersheds in the U.K., including the Wissey basin
in Norfolk.”® To some extent, some of the existing watershed
organizations in B.C. are beginning to play such ambassado-
rial roles, as seen in Coquitlam and Lake Windermere, and
in the Okanagan and Cowichan basins. The overall purpose
of ambassadorial work is to engender a “sustainable water
culture” at the community level. This involves a coordinated
network of people playing various roles according to their
familiarity with local water issues, history, culture, and their
standing in the community. Ambassadors are critical in in-
forming, negotiating, communicating, and building a sense
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of watershed-level awareness and trust. They also act as a
buffer between stakeholder groups and formal water man-
agement organizations, and are able to reflect the broader
public interest and community intent in the context of the
local watershed.

5. Data, Information & the Integration

of Indigenous Knowledge & Science

to Support Decision-Making
Access to data on water supply, water use, water quality, and
riparian condition is critical for successful governance. In
B.C. there is no single comprehensive database on water
and watersheds. Rather, there is a network of information

BC Water Use Reporting Centre

he BC Water Use Reporting Centre *i is a web-based

system designed to help utilities and large water users

regularly record surface and groundwater use.The data
is securely held and allows easy production of detailed reports.
This practical water-use reporting platform was developed in
partnership by the B.C. Government, Environment Canada, BC
Water Supply Association, BC Agriculture Council, ARDCorp,
District of Nanaimo, and the Okanagan Basin Water Board.
Itis currently being piloted in the Okanagan and Nanaimo
watersheds. i

The BC Water Use Reporting Centre offers options for water
licence holders and groundwater users, including the ability to:

« record and report from anywhere with cell phone access;
+ access data quickly and easily online;

« review last year’s (or any time period’s) data for benchmarking
and analysis;

that is not always compatible and not fully integrated.

The core of B.C’s water supply information comes from

the hydrometric monitoring network, which is jointly
administered by the provincial and federal governments
and has 450 stations that monitor flows. These two levels

of government, industry, and crown corporations share
funding for this roughly equally. In addition, local groups,
such as the Okanagan Basin Water Board, undertake some of
their own hydrological monitoring. Generally, there is very
little monitoring of licensed water use, although the Oil and
Gas Commission has initiated such a program in northeast
B.C. Under the proposed new Water Sustainability Act, all

- review other utilities’ data for comparison;

+ predict tomorrow’s usage and make better management
decisions today; and

+ build lasting water supplies for utilities, the watershed, and
beyond.

Detailed water-use and watershed knowledge is critical to good
management and, ultimately, to good decision-making. This

type of water-use reporting is about more than just meeting
regulatory requirements. It has the potential to offer real-time
and detailed understanding about water use in the watershed
context. The more often data is reported, and the more accurate
the data is, the more responsive managers and local practitioners
can be to shortages or changing local circumstances and
ensuring effective adaptive management.
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large water users (surface water and groundwater) would WEs would be well suited to integrate a variety of knowledge
be required to measure, record, and report the volume of systems from a broad set of stakeholders to ensure a

water actually used, which would assist in increasing the thorough and complete understanding of local decisions and
information about water use in the province. their likely impacts. Building capacity for these new forms of

Given the current status of disaggregated data systems in
B.C., it will be a challenge for WEs to organize appropriate
data and information in preparing watershed plans. The
B.C. Ministry of Environment should integrate existing
databases to allow groups to effectively access data on
specific watersheds and obtain meaningful information
for watershed governance. Government should also help
develop data standards and templates so that standardized
information can support mapping, analysis of trends, and
comparisons across regions. When thinking through social
and ecological factors, it is important that data integration
go beyond simply compiling government data. A balance
between top-down (e.g. government) and bottom-up (e.g.
community monitoring) data and management information
is needed."” Traditional ecological knowledge is also a critical
part of understanding and knowing a watershed; this will
require a process to integrate this kind of knowledge into
formal databases and indicator systems.

A strong link between good governance and knowledge
and learning exists—especially regarding knowledge
systems that deal with uncertainty and complexity. In the
scholarly reviews, it is generally recognized that new modes
of governance require new ways of knowledge generation
and management.® Including a broader set of stakeholders
provides access to different kinds of knowledge, which
may be vital for a full assessment of a resource governance
problem and for finding innovative and adaptive solutions.®

“knowing and understanding” will be absolutely critical.

6. Sustainable Funding

A well-established barrier to real progress on watershed
governance and better on-the-ground practices is the lack
of reliable revenue streams for governance bodies and their
activities over time.® The proposed changes in governance
involving support for WEs—and, in particular, their

role in watershed planning, cumulative effects analysis,
engaging and educating the community, resolving disputes
as they arise, and facilitating critical communications

and interaction between users, rights holders, and other
key players—will require significant additional funding,
over and above what senior governments might be able to
currently provide. Government staff and complementary
resources will be required to support such organizations,
provide data and information, and undertake new
monitoring to provide essential information for watershed
governance. Without secure, ongoing support, these

types of entities will not survive or will be relegated to ad
hoc initiatives chasing project-specific funds. Unfunded
mandates will simply create failed forums of “inaction.”
While there are certainly direct costs involved in supporting
this model of watershed governance, as outlined in
Section 1.1 there are also significant costs associated with
inaction and the current status quo approach to watershed
governance in British Columbia.
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A number of innovative sources of funding will need
to be considered to ensure WEs are sustainable and have
the capacity to execute their identified core functions (see
Options for Sustainable Funding & Social Finance, pages
34-35). Selecting the appropriate funding options will
depend on particular local needs and what the impacted
communities are willing to support. In other words, it
will be a direct function of the governance opportunity.
At a minimum, any proposed new legislation should
enable existing or new watershed organizations to attract
investment or project-specific funds, such as gas tax and
infrastructure money or philanthropic support, and to
create ongoing streams of funding through local taxation,
resource royalties, and progressive water pricing. In the case
of resource royalties, the provincial government would need
to allow or enable the local entities to access the royalties
(or fees) associated with resource extraction through,
for example, water licences, pollution permits, forestry
“stumpage” fees, or fishing licences.

A wide variety of options exists to create sustainable
ongoing funding programs that also create incentives
for partnership and collaboration. Several U.S. states—
Massachusetts, Oregon, Washington, Wisconsin,
Pennsylvania, and California—have established formal
programs to encourage watershed partnerships. There
are a number of state and federal granting programs that
fund watershed planning and restoration projects in which
sponsorship by a broad-based partnership is either required
or a major advantage.®*

Local governments also have a number of tools for
raising funds, including development cost charges or special
levies if supported by property owners. The approach of the
Ontario Conservation Authorities, which have nearly seven
decades of experience managing municipal partnerships
to contribute funding to watershed initiatives, and the
experience of the 18 Manitoba Conservation Districts that
cover all or part of 27 catchments also provide valuable
lessons and good examples that can be applied in British
Columbia.®

The most obvious B.C.-based example to generate funds
for watershed activities is through direct taxation. The
Regional District of Nanaimo recently passed a property tax
for improved source protection, and a similar program is
likely in the Cowichan Valley Regional District. “Everybody
pays and everybody benefits” is the motto of the Okanagan
Basin Watershed Board, which has been leveraging a local
tax base for over 43 years to improve watershed governance.
A key lesson learned in the Okanagan is that it is critical to
ensure full transparency when accessing the local taxation
base. Failing to do this can significantly undermine the
initiative or make it more challenging to sustain support in
the longer run.
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UNDERSTANDING THE
CoMMUNITY CONTEXT
FOR SUSTAINABLE FUNDING

In community-based gover-
nance, sustainable funding
models require the insight that
funding must follow an identi-
fied need or service. In this con-
text, questions that should drive
consideration might include:¢

» What part of water manage-
ment is underserved and what
parts are well served today?

» Why is a lack of water(shed)
governance an issue to local
residents and businesses?

+ Why is a lack of water(shed)
governance an issue to the
local environment?

* Who will benefit when
a defined structure for
management and authority are
established?

+ Can water management issues
be addressed by enhanced co-
ordination within the existing
governance structure? What is
the local need for change?

» What are the economics of the
issues, both in the short and
long term?

* Which funding models best
serve the issues in this region?

» What form of governance best
deploys the funding models
required?
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Options for Sustainable Funding & Social Finance

wide array of funding options is available to generate
resources to sustain local watershed governance efforts.The
options listed here are a sampling to highlight the range
of possibilities and some of the more common or emerging
options.In general, the areas of sustainable funding and social
finance are emerging as priorities, and additional research and
learning from practical implementation are urgently needed.*

Local Taxation, Levies, and Fees —The Province of B.C.
currently provides taxation powers to municipalities or regional
districts. Similar per capita or parcel taxation powers could be
provided to WEs.

Existing examples include the Okanagan Basin Water Board,
which generates the bulk of its funding from levies from
member regional districts, and the Regional District of Nanaimo,
which financed its Drinking Water Protection Action Plan
through a parcel levy. Stormwater utility fees can also help pay
for the rising cost of managing a city’s stormwater runoff and
addressing water quality and quantity concerns in the context
of the entire watershed, as was done in the city of Portland,
Oregon i

Water Licence Fees, Resource Royalties, and Pollution
Permits—Currently, water licence fees in B.C. are set to cover
only a portion of the administrative costs for regulating and
managing water use.They are well below the true value
associated with water. Even a modest increase in water rentals
could go to the WE in that watershed to provide reliable base
funding.

A similar option exists for the local dedication of funds
associated with pollution permits (or other watershed-related
activities, such as stumpage fees or mineral royalties). Consistent
with the user-pays and polluter-pays principles, much of the
necessary financial resources could be generated from local
water(shed) users and polluters.This user-pay approach is
common in France as part of the European Union’s Water
Framework Directive >

Philanthropy and Charitable Trusts—Trusts and public or
private foundations all offer sources of revenue. In theory,

a company, business, or industry might be willing to put an
endowment in place to support a local WE as part of its efforts
towards corporate social responsibility or to secure the “social
licence” to operate locally.In B.C., the Columbia Basin Trust is
an example of a trust set up under legislation.* Similarly, the
Habitat Conservation Trust Fund was provided with investments
of $140 million to enhance fish and wildlife populations and
their habitat as part of modernizing the Wildlife Act in 1980s.*
Similar models could be used on a more systematic, watershed
basis.

Recreational User Fees—Recreational access to land or

other facilities can create an ongoing stream of user fees for
outdoor activities, such as camping, using recreation areas, and
education. Conservation Authorities in Ontario routinely operate
a variety of conservation areas, parks, campgrounds, and
outdoor education facilities that provide income for the local
management of the watershed . »*vi



A FRAMEWORK FOR GOVERNANCE TO ENSURE BETTER WATERSHED OUTCOMES 35

Payment for Ecosystem Services, Watershed Bonds, Offsets,
and Banking> —New York State’s efforts to better protect
source water are an oft-cited example of ecosystem services
payment.Land users in the Catskill/Delaware watershed
system, upstream from New York City, accepted voluntary
limitations on activities that have detrimental impacts on
watershed health. In return, they receive economic benefits. As
a result, instead of building a much more expensive filtration
plant, the NYC Authority invested in projects to reduce water
pollution, including purchasing upwards of 85,000 acres of
environmentally sensitive and undeveloped land throughout
the watershed as part of the Land Acquisition Program. This
social payment scheme was funded by downstream (New York
City) water supply users. Many others examples of creative
financing for an ecosystem service exist throughout North
America, from water quality trading and environmental flow
trusts, to stormwater fee-bates and green taxes.

Community Contribution Company or Community
Co-ops—These are legal structures for social enterprise

and offer an avenue for entrepreneurial energy to develop
potentially self-sustaining revenue streams.¥ They are not
funding models per se (rather they are kinds of incorporation
models), but they do offer a potentially innovative and resilient
way to think through a successful model for watershed
governance by considering the sustainable business aspects of
certain activities in the watershed. For example, tangible assets
like wood waste or other by-products could go towards profit-

generating enterprises like bio-energy development. Other less
tangible activities, such as quantifying the value of environment
services provided by the watershed as part of a carbon market,
could also provide a potential source of funding for a WE. In the
case of co-ops, membership fees might help generate some
funds and help create a community culture that is focused on
the watershed, embedding the notion that the watershed co-op
is collectively owned. "

Crowdsourcing and Social/Environmental Impact Bonds*"
—These are emerging tools that offer innovative ways to support
governance or local activities that promote the protection and
restoration of watersheds.They embody the notion of collective
public investment for tangible, positive results. These likely
wouldn't provide a steady source of income, but can be potentially
powerful in the start-up phase of specific projects when public
excitement about the projects may be especially high.

An environmental impact bond (EIB) is a “pay-for-performance”
contract that addresses environmental issues.Xil EIBs hold
significant potential for addressing environmental issues,

such as water quality improvement. For example, the City of
Philadelphia is revamping its stormwater management plan to
include fees that are based on square footage of impervious
structures. This approach to stormwater management is
conducive to an EIB structure, as it can provide funds for green
infrastructure and investor returns,*¥ while improving local
water quality.



The key opportunity that lies ahead is to reinvigorate and channel the energy, skills and commitment

of key individuals and groups towards new models for governance and stewardship ... If government loosens
the reins and allows communities and stakeholders to experiment with what is possible outside of the box

of the existing regulatory, policy and industrial paradigm, innovative solutions will emerge."

—M’GONIGLE, M., ET AL. (2001).
WHEN THERE’S A WAY, THERE’S A WILL.
Eco-RESEARCH CHAIR IN ENVIRONMENTAL LAW AND PoLicY, UNIVERSITY OF VICTORIA, P. 65.

SECTION Il

A Blueprint for Action in British Colu

ritish Columbia has a long history of incremental changes to resource legislation, including land, forests,
and water laws. However, the Province has only just begun the challenging process of integrating nature’s
water needs, protecting broader watershed health and function, and engaging more local watershed interests
as part of its formal decision-making fabric.
For WEs to be successful and thrive, certain conditions must be in place. We call these our winning conditions. To be
clear, these are not necessities. Instead, they are a set of circumstances or elements that, when brought together, increase
the likelihood of achieving success. The winning conditions are explored in this section, and we also offer a proposed road
map with milestones and a sequence of steps to transform watershed governance in B.C. over the next 10 years. We certain-
ly recognize that this is an ambitious reform agenda, but we also believe it to be possible given the emerging priority and

broad-based recognition of the importance of water for communities, ecosystem health, and economic prosperity.

3.1 WINNING CONDITIONS

The following nine winning conditions represent priorities for action. We suggest these as the critical foundations for
creating change and building the necessary institutional architecture for moving towards an ecologically based watershed
governance regime in B.C. These winning conditions summarize the basic requirements for success based on the challenges
and opportunities currently available in B.C., as well as national and international experience. They are clearly linked to and
shaped by the six principles for watershed governance that we described in the opening section on page 8.
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Winning Condition 1
Enabling Powers in Legislation
for Watershed Entities

There is an urgent need for both legislative authority and
funding to develop, implement, and monitor (and revise)
watershed visions and plans. If WEs are empowered with a
clear mandate to act, they can undertake their designated
roles based on the collective vision and values of the local
communities, First Nations, and stakeholders in their
watersheds.

The most successful watershed organizations operating
in the province today are those with some form of legislated
authority or backing, such as the Columbia Basin Trust,
or those functioning through the cooperation of local
governments, such as the Okanagan Basin Water Board.
This mirrors trends internationally, where successful models
in Australia and Europe have legislated frameworks that
provide a mandate, scope of powers, institutional “space”
to exist, and a clear set of roles and responsibilities for
formal watershed-level organizations. This kind of clarity
is critical for building local legitimacy, leveraging financial
and human resources, and providing a focal point to engage
communities throughout the watershed to be part of a
collective decision-making process.

Key Principles Embodied:
« Transparency and Engagement of Affected Parties
* Subsidiarity and Clear Roles for Decision-Making
* Sustainable Financing and Capacity

Winning Condition 2

Co-Governance with First Nations
Some form of formal co-management and shared decision-
making between the Province and First Nations is a
necessary condition for success. The most effective WEs
will be those that can develop (or have already developed)
a working relationship with local First Nations in the
context of their traditional territories and acknowledgement
of aboriginal rights and title. Ensuring First Nations are
engaged from the outset and are fundamentally part of
any such institutional structure will be critical for long-
term success. To achieve this, the enabling framework
must explicitly acknowledge First Nations as rights (and
responsibility) holders and create the foundation to ensure
that local bands can participate—in some cases perhaps
as co-chairs—and share a formal role in decisions in their
watersheds.

Financial resources will have to be provided to engage
First Nations and build their capacity to participate.
Although challenging in today’s economic climate,
commitment and sharing of local resource benefits to ensure
sufficient capacity to be involved and effectively participate
is likely required for a genuine co-governance arrangement
to work.

Key Principles Embodied:
* Transparency and Engagement of Affected Parties
+ Subsidiarity and Clear Roles for Decision-Making
* Sustainable Financing and Capacity
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Winning Condition 3.
Support from & Partnership
with Local Government

The support of, and a strong partnership with, local
government is the third critical winning condition. All
effective, existing watershed organizations in B.C. work
closely with local governments at both the municipal and
Regional District level. In many cases, local government
officials are represented on these existing boards or
roundtables, with many being instigated and directly
supported by local government.

Local governments have a long history of effectively
engaging around issues of direct consequence to local
citizens, and the creation of WEs would be a further
manifestation of such community-level engagement.

WEs should not be viewed as another intrusive layer of
bureaucracy, and they need not undermine the current
constellation of activities undertaken by the various levels of
government. Rather, they would be a significant complement
to the efforts of local government seeking to improve
watershed sustainability. The ability to “draw down” powers
(as opposed to “downloading” by senior government)

will be critical for building genuine local buy-in and for
emphasizing the “opt-in” nature of this arrangement. Formal
actors across levels of government must reinforce this shared
and collaborative approach for it to be effective and robust
over time.

Insufficient funding already limits the role of local
government in many areas. Thus, financial and capacity
support for this model cannot rely on local government
alone. As such, some funding opportunities will inevitably

have to be shared between all levels of government, as well
as leveraging program-specific support or expertise from a
variety of community organizations.

Key Principles Embodied:
* Transparency and Engagement of Affected Parties
* Subsidiarity and Clear Roles for Decision-Making
+ Sustainable Financing and Capacity

Sustainable Long-Term Funding
Another winning condition is access to sustainable funding
sources for WEs. In Section 2.4, we explore the urgency for
and provide some detail around potential sources of such
funding. An initial list of creative options is identified in
Options for Sustainable Funding & Social Finance (pages
34-35). This is an emerging area with new, innovative
examples appearing regularly.

An early priority will be for the Province—or supporting
research groups or collaborating enablers, such as the Real
Estate Foundation of British Columbia—to assess some
of these sources and provide watershed organizations (or
eventual WEs) with a suite of options appropriate to B.C.

It will also be important to review potential new sources of
funding being experimented with in other jurisdictions.®®

At a minimum, the Province and local governments must
enable access to local taxation and resource royalties that can
be used to leverage further funds from other sources.

Key Principle Embodied:
«Sustainable Financing and Capacity



A Functional Legal Framework for Sustainable

Water & Watershed Management
A strong legal framework for ecologically based resource
and land management is a vital requirement for improving
governance. Comparative international research demonstrates
that a legal framework supporting environmental manage-
ment, achievement of sustainability goals, adaptive capacity
and the ability to deal with cumulative effects underpins the
most effective river basin organizations.” For example, citizen
enforcement provisions and robust watershed planning
processes that can be easily triggered and are legally enforce-
able are needed to strengthen environmental management. As
well as transparency and review requirements, including third
party standing of key licence and permit decisions are crucial.

A new Water Sustainability Act for B.C. could go a long

way to bringing a more integrated and robust approach to
resource decisions in the province. To achieve its goal of
sustainability, the new Act will require a clear definition of
provincial water objectives that provides a firm foundation
for water and related resource decisions and stewardship
across sectors. This kind of overarching framework and
enforceable objectives will be critical for WEs to ensure more
ecologically sustainable outcomes. For example, minimum
environmental flows, source protection requirements, and
water quality objectives would illuminate the requirements
for a higher duty of care from resource developers to protect
basic watershed functions and drinking water sources.

Key Principles Embodied:
* Water for Nature
* Whole-Systems Approaches
* Subsidiarity and Clear Roles for Decision-Making
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Availability of Data, Information & Monitoring
Effective governance in watersheds will require detailed
information that is not only compatible across existing
databases, but also accessible. Housing this kind of
information in a central location is a potentially important
role for WEs, in partnership with senior and local
governments. First steps would involve ensuring a network
of hydrometric monitoring stations, including groundwater
test wells, and monitoring current actual water use.

As noted in sections 1.2 and 2.4, given senior government
funding constraints, it will be important to align other
partners, including funders, who are willing to invest in
collecting, housing, and making data for watershed planning
accessible. For example, one of the large forestry companies
on Vancouver Island funded a series of overlay thematic
maps for the Shawnigan watershed and the Department of
Fisheries and Oceans contributed to a grant for the local
community to conduct an assessment of watershed health.”
It is essential that the Province work with existing watershed
organizations to integrate this type of information with
government databases, and make this data publicly available
to inform critical decisions. It is also essential that WEs
are able to house their own repository of relevant local
information and knowledge.

Key Principle Embodied:
+ Accountability and Independent Oversight
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Winning Condition 7

Winning Condition 8

Independent Oversight & Public Reporting

International experience demonstrates the importance of

establishing an independent oversight body and the benefit
of public reporting on a range of issues, from financial
management aspects and administrative functioning, to
watershed conditions, to create institutional learning. Such
independent bodies already exist in British Columbia,
including the Ombudsmen, the Forest Practices Board, and
the Auditor General. In Canada, a number of jurisdictions,
including Ontario and the federal government’s Auditor
General Office, have Commissioners for the Environment
and Sustainability who are specifically tasked with
investigation, citizen complaint response, and monitoring
compliance with key legislation.

A simple step for the provincial government would be to
expand the mandate of the Forest Practices Board to include
water and other aspects of watershed sustainability, thereby
becoming a Watershed (or Natural Resource) Practices
Board.” It would be tasked with regular reporting to the
public, investigation of functions triggered by concerned
public or other agencies, fact finding, and potentially acting
as “friend to the court” in disputes or tribunal hearings.
Enhancing the independence of such a board would require it
to become an officer of the legislature, instead of the current
arrangement in which members of the Forest Practices Board
are appointed by cabinet. The New Zealand Parliamentary
Commissioner for the Environment is a potentially useful
model; it investigates and reports on government actions and
policies and acts as an impartial advisor to its parliament.”

Key Principle Embodied:
* Accountability and Independent Oversight

Assessing Cumulative Impact

Due to the fragmented nature of senior governments, many
decisions under the current resource management model occur
in isolation. This is often referred to as “silo thinking.” Even
existing integrative processes, such as landscape-level planning
or environmental assessments, don't yet effectively account for
cumulative impacts. Furthermore, assessing cumulative impact
is often viewed as a constraint on economic development and
frequently unwelcomed as an additional burden by industry.

Long-term economic and ecological sustainability
will, however, require a more enlightened perspective,
and assessing cumulative impact must be a priority. The
accumulation of damage and overshooting of natural carrying
capacity in watersheds are being increasingly felt and will only
intensify over time. The ability to understand and predict
the cumulative impacts from multiple land- or water-use
activities will be critical to making more sustainable decisions
about resource use. However, fully understanding, let alone
addressing, cuamulative impacts is no easy task.

The B.C. Ministry of Forests, Lands and Natural Resource
Operations is undertaking some pilot demonstrations of
cumulative impact assessment on a number of watersheds
in various parts of the province. The purpose of these pilot
demonstrations is to establish a “risk matrix” and indicators
for the health and function of watersheds. To be effective,
decisions must ensure these indicators are maintained or
development proposals are adjusted to mitigate or offset
impacts. The goal of cumulative impact assessments must
be to improve practices on the land, and also to enable
decisions against proceeding with development in cases
where watershed function is threatened.

Key Principles Embodied:
* Water for Nature
* Whole-Systems Approaches



Winning Condition g
Continuous Peer-to-Peer Learning
& Capacity Building

Strong networks and interpersonal trust can facilitate rapid

uptake of new practices or lessons learned from other
jurisdictions, either across Canada or internationally. One of
the best ways for practitioners in new organizations to learn
is through the experiences of others in similar situations.
This type of peer-to-peer learning requires opportunities

to gather and learn from both the successes and failures

of other places. For example, Ontario’s Conservation
Authorities meet annually to exchange this kind of practical
information and learn about new initiatives.”’

Another important learning process is to undertake pilots
to test out new tools, data systems, and interactions between
watershed groups and established levels of government. In the
U.K,, such pilot projects are underway and have developed
essential experience, which can be adapted to a broader set of
watersheds. In the Wissey catchment in West Norfolk, Eng-
land there is an experimental scheme to create an overarching
group of stakeholders with shared interests. This group of
stakeholders advises on catchment management priorities,
helps with water allocation disputes, and is in touch with the
local schools to increase understanding and awareness.” B.C.
can benefit from learning from such examples internationally
and across Canada, and also by experimenting with “made-in-
B.C” solutions to see what works, what needs to change, and
how to adaptively govern over time.”

Key Principles Embodied:
* Whole-Systems Approaches
* Subsidiarity and Clear Roles for Decision-Making
» Sustainable Financing and Capacity
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3.2 KEY MILESTONES & REFORMS
OVER TIME

The winning conditions outlined in section 3.1 represent,
in part, our priorities for action. They also summarize

the basic requirements for (or likely indicators of) success,
based on the challenges and opportunities outlined in

this Blueprint. In addition, over the next two pages, we
offer a proposed set of key milestones with a sequence

of steps to transform watershed governance in B.C. over
the coming decade.

A number of these milestones are oriented toward
ensuring the effective implementation of a new provincial
watershed governance regime. Although many of these
identified actions require initiation by the provincial
government, the responsibility may ultimately fall to
a variety of actors as a more sophisticated collaborative
model for watershed governance is introduced in B.C.
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Key Milestones & Reforms Over Time

Short Term (1-2 years)

* Appropriate consultation, engagement, and accommodation

with First Nations on the proposed new water legislation
(Water Sustainability Act and its supporting regulations),
including a focus on establishing a viable framework for
First Nations’ engagement in local watershed governance

« Arrangements and setting key, context-specific thresholds,

such as environmental flows, groundwater licensing, and
water objectives.

« Pass (and implement) a provincial Water Sustainability Act

that:

« acknowledges aboriginal right and title with recognition
that water allocations are subject to those rights and title
or treaty rights;
regulates groundwater in the context of its broader
ecological interactions;
sets minimum standards to establish environmental
flows (including critical low flows) as legal requirements
for statutory decision-makers) with overall clear
priorities for protecting environmental flows and
drinking water sources through enforceable provincial
water objectives;
creates mechanisms to “share the pain” during periods
of drought or scarcity and helps avoid or resolve local
water conflicts;
enables local watershed-based authorities (WEs) to be
created and to “draw down” powers that impact water
and watersheds (as listed in Section II), and legislatively
empowers WEs to access local taxation and revenue
generation from water pricing or other resource
activities; and
promotes efficiency, equity, and conservation in water
use and new rules for water allocations that are more
adaptable to changing circumstances

« Initiate of strategic watershed-based pilot projects—for
example, in the Cowichan or Shawnigan watersheds on
Vancouver Island, St Mary’s Lake on Salt Spring Island,
in the Okanagan or Columbia river basins in the interior,
or the Skeena or Horn river basins in the northeast of
the province—that delegate specific watershed planning
and additional source protection or management powers
to local watershed boards and authorities for decision-
making; all delegated functions to be consistent with Water
Sustainability Act principles and regulations
Review all water and Crown land fees (such as stumpage
or surface and groundwater water-use royalties) and
explore potential additional funding sources to support
key activities of government, First Nations, and WEs,
including monitoring, planning, establishing minimum
flow requirements, and promoting water efficiency and
conservation
» Establish a provincewide watershed governance capacity-
building forum as a regular (annual or bi-annual) event”

« Complete draft regulations, consultation, and finalization for:

« provincial water objectives

* beneficial use

« regulation of surface water

« regulation of groundwater

« environmental flow needs

« critical flow needs

« water sustainability plans

+ allowances for essential household uses

« review of licence terms and conditions

+ agriculture water reserves

+ delegation of governance functions to local government

« area-based regulations

« implementing new water licence fee regulations

.
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Medium Term (3-5 years)

Longer Term (5-10 years)

* Release report on state of B.C.’s watersheds (as committed
to in Living Water Smart) and identify priority watersheds,
water sustainability plans, or area-based regulations based
on Proper Functioning Condition and pilot framework for

cumulative impact assessment

Complete water sustainability plans in identified priority
watersheds (to be led or supported by newly formed WEs

where appropriate)

Create comprehensive provincewide water-use database

system

Reform the Forest Practices Board to expand its jurisdiction
to a Natural Resources Board, with a focus on water and

watershed function

Review science supporting environmental flow allocations

Ensure provincial objectives for watershed health and
function are clearly defined in regulation and included

in legislation

Pilot the watershed ambassadors concept through training

and provincewide network development

Initiate review of all natural resource legislation—

and related strategies, such Liquefied Natural Gas, Jobs,
and Clean Energy—to remove duplication, address
inconsistencies, and align resource decisions through

a watershed health and function priority

* Implement new, ongoing funding mechanisms for
watershed organizations to support innovative local
activities and build capacity for additional draw down
of powers

* Refine and finalize management framework for cumulative
impact assessment

+ Continue completion of water sustainability plans across
province beyond high priority areas

+ Apply environmental low flow minimums to all major
rivers and streams

+ Complete natural resource legislative review and introduce
legislative package to support framework for cumulative
impact assessment and integrated decision-maker decision
model

+ Evaluate performance of WEs and new water legislation and

regulations; initiate additional watershed based law reforms



“In a healthy society, economy always follows ecology, and education precedes them both.”””

—CAREY, K. (1991).
STARSEED: THE THIRD MILLENNIUM: LIVING IN THE POSTHISTORIC WORLD

CONCLUSION

First Steps on a Long Path ...

n practical terms, decisions around watersheds are fragmented because responsibilities around watershed
management—and especially land-use decisions that affect fresh water—are complex and involve a multitude
of actors, both formal and informal. This reality is inescapable. This is also why collaboration is a necessity.
Many jurisdictions in Canada and around the globe have initiated significant reforms of governance to move
towards more ecologically and watershed-based approaches. Some of these reforms have been led by government,
while others have developed from the ground up, being instigated by civil society. The motivations and benefits

associated with these reforms vary, but generally include the need to:

* create social resilience to adapt to a changing climate;

* promote social and technical management efficiency;

+ enhance incentives for greater water efficiency and conservation;
* leverage expertise and resources;

* clarify roles and responsibilities;

« protect and enhance ecological health and function; and

* reduce (or avoid) conflict.

British Columbia has demonstrated innovative approaches to resource management over the past 20 years.
It has established a platform to begin better integration of natural resource decision-making and has proposed

a policy framework for water governance that provides a foundation for the reforms outlined in this Blueprint.



This Blueprint proposes a governance arrangement
that can assist B.C. in moving towards deeper integration
between nature and economy, given that existing
institutional, regulatory, and market regimes are insufficient
to develop either economic or ecological sustainability. If a
more localized form of watershed governance is to take root,
new institutional and legal arrangements will be needed to
reduce the inherent conflict between watershed protection
and resource use. As well, reconciliation between aboriginal
and non-aboriginal interests must be central to any new
model or approach.

Watershed-level organizations can bring partners, rights
holders, and communities together so that decisions are
better integrated. They can also reinforce the priorities
of ecological health of the watershed and community
prosperity. The watershed governance framework
envisioned in this Blueprint represents an innovative
and comprehensive vehicle to refocus critical decisions
that benefit watersheds, and also promote community
development and create a space to begin serious dialogue
with and accommodation of First Nations’ rights and
integration of a more holistic world view.

All of the reforms proposed in this paper have been tried
and tested in some form or another, either elsewhere in
Canada or abroad. However, no one place has implemented
them collectively and comprehensively. Thus, we underscore
that such a transformation in governance here in B.C.
will likely take a decade, at a minimum. This process
of transformation necessarily includes implementing,
through legislative change, new mechanisms for financing,
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new approaches through pilots to demonstrate proof of
possibility, capacity building for watershed managers and
practitioners, and integrated science-based information
systems.

More broadly, education will also play a key role for
successful implementation. This must take the form of
both formal education, in schools and within the post-
secondary education system, and broader community-
based awareness that informs and engages citizens about
how their watersheds work, the benefits that individuals
and communities receive, and how they can improve
stewardship. In essence, it involves building a genuine place-
based watershed culture.

At its core, reform in British Columbia will require
a fundamental shift from the notion of managing
watersheds for the benefit of people to one of managing
people, and their collective behaviour, within the broader
ecological system.
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