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Abstract
This article aims to start an academic debate on the question of the insurgency
in south-east Turkey and whether the clashes between the Turkish security forces
and the Kurdistan Workers’ Party (PKK) can be classified as an armed conflict. It
looks at the roles of international, regional and domestic institutions such as the
United Nations, the European Union and the Turkish Government in resolving
the issues in the region. Against this backdrop, it considers the international law
implications of past and future actions and the applicability of international
humanitarian law in defining the situation in south-east Turkey as an armed
conflict using the Geneva Conventions of 1949 and international customary law.
This article does not attempt to find a solution to the conflict rather it suggests
ways to move the debate forward.
Introduction
The purpose of this article is to begin an academic debate on whether the long-

international law implications from such a classification. Up until this point, the
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secondly, what international legal rules might be applicable in that event.
This article can only contribute to a debate still in its infancy, and will certainly not
jus in bello) might impact on those who are

humanitarian law that would or might apply if the situation were thus classified.
The conclusion will suggest ways forward if the debate moves into the arena of

1. The situation in south-east Turkey – classification as armed conflict

region destroyed.1
Öcalan and the declaration of a PKK ceasefire.

armed clashes between government forces and Kurdish rebels continued in the

The Kurds in Turkey
Conflict Report: Turkey 2003
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forces, in dismissing the the PKK ceasefire as a terrorist ploy, pursued PKK rebels
which was one of only a few incidents of violence reported for the year. There

in some cases, murdering villagers returning to their land through a resettlement

their ceasefire.

thirteen were wounded. The PKK denied responsibility and another group, the
Teyrenbaze Azadiya Kurdistan

Armed Conflict Report: Turkey 2003
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a

minibus carrying pro-government village guards and civilians in south-east

was not clear whether they were village guards or civilians.

massed at the frontier.

rebels belonging to the PKK.
Although these reports would have to have some independent verification for
thousand of combatants being involved on each side. However, one of the most
controversial areas in international humanitarian law is whether or not a civil
general practice of a sovereign state not to admit that they have an internal armed

-
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tend to argue that the action of its military is for the purpose of law enforcement
or counter-terrorism operations. Rather, it is left to the international community
and often civil society to argue that the situation has escalated to that extent.

to the situation as a counter-terrorist action.
This means that distinguishing between situations of non-international armed

and in the legal literature, even though it might not be accepted as customary. The

on Customary International Law,

Perspectives on the iCRC Study
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level of organisation and command structure, as well as the ability to implement
In addition there are other important criteria, including whether the government
is obliged to use military force, the number of victims, the means used to deal
with the opposing side, the duration and level of violence involved. In his

Practice has set up the following criteria to delimit non-international
hostilities have to be conducted by force of arms and exhibit such
intensity that, as a rule, the government is compelled to employ its armed
to the insurgents, the hostilities are meant to be of a collective character,
that is, they have to be carried out not only by single groups. In addition,
the insurgents have to exhibit a minimum amount of organisation.
Their armed forces should be under a responsible command and be
conditions necessary for the recognition of belligerency.
Abella case in the Inter-American

The Law of Internal Armed Conflict
on Customary International Law,

Perspectives on the iCRC Study

Recueil des cours, Volume 163/ii
Juan Carlos Abella v. Argentina,
November 18, 1997.
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which are not covered by Article 1 of the Protocol Additional to the

which, under responsible command, exercise such control over a part
of its territory as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.
and tensions, such as riots, isolated and sporadic acts of violence and

sustained and concerted military operations. An explanation is that Additional
Protocol II was negotiated in an atmosphere of determining the lowest common
denominator in a situation of infringement of state sovereignty. Therefore, the

definition that is not as stringent as Additional Protocol II but not as general as

character and thus does not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence or
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between such groups.

and analysing the various factual criteria to which legal conclusions can

- the examples provided above would attest to the contrary - only that

If one carefully analyses and assesses the increase in violence in south-east

regarding the conduct of hostilities and the protection of the victims of
war and to treat those obligations as having the force of law within its
own forces and the areas within its control.
cautious analysis of each incident and a comprehensive review of the structure of
the PKK will give a definitive answer but certainly an initial and careful view of the
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the United Nations should not forget their obligations under international law
threats to international peace and security.
2. The applicable international humanitarian law should the situation in
south-east Turkey be classified as armed conflict

Until a more complete code of the laws of war is issued, the High
the Regulations adopted by them, populations and belligerents remain
under the protection and empire of the principles of international law, as

led to the development of a series of international humanitarian law instruments
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all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.
time and in any place whatsoever with respect to the above-mentioned

(c) outrages upon personal dignity, in particular humiliating and
(d) the passing of sentences and the carrying out of executions
without previous judgment pronounced by a regularly constituted

constitute customary international law. Thus the provision is binding on the
on the PKK.
In addition to these specific protections and many more outlined in various
treaties, the rules of jus in bello
distinction and proportionality. It is accepted that human lives will be lost in

as hospitals, schools and churches and for that matter, villages, as has been the
The first general principle is the rule of necessity which prohibits destructive
any military action commences, it must be established that a direct military
advantage will result. This is a primary rule of military targeting.
UNTS
International Law Studies Volume 72,
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In order to ensure respect for and protection of the civilian population
distinguish between the civilian population and combatants and
between civilian objects and military objectives and accordingly shall
direct their operations only against military objectives.
the primary purpose of which is to spread terror among the civilian population
means which treats as a single military objective a number of clearly separated
The third primary principle is the rule of proportionality. It means that in
The rule implies that the enemy should be defeated with
the defeat of the enemy was prohibited. Even if a target was a military objective, it
should be avoided if it might cause excessive civilian casualties. The first specific

injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military
advantage anticipated.

-

117

(2007) 12 KHRP Legal Review

spare the civilian population, civilians and civilian objects.

subject to special protection but are military objectives within the

expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military
apparent that the objective is not a military one or is subject
cause incidental loss of civilian life, injury to civilians, damage
to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage

obtaining a similar military advantage, the objective to be selected
danger to civilian lives and to civilian objects.

reasonable precautions to avoid losses of civilian lives and damage to
civilian objects.
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assessing whether an action is in conformity with the principles of necessity and
These rules, are also argued to be customary, as is evidenced by the International
law.
humanitarian law in light of the fact that several countries have not ratified the
The first part of the rules, as may be expected set out the rules surrounding the
Rule 1

Rule 11

(b) which employ a method or means of combat which cannot be

objectives and civilians or civilian objects without distinction.

Legality of the Threat or Use of Nuclear Weapons
Reports
(3 volumes)
Ibid Volume I,
tarian Law

ICJ
Customary International Humanitarian Law

Perspectives on the ICRC Study on Customary International Humani-
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of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated, is prohibited.

Allegations of terrorism on the part of insurgency groups often relate to the use
an arms factory or military base. The obligations expressed in the established
rules of customary international law prohibit any targeting of civilians to spread
terror. Notwithstanding a label of terrorist a belligerent can still be a participant
humanitarian law.

cardinal rules of distinction, proportionality and necessity will prevail regardless
merit examination in the context of any type of internal disturbance even if it

Conclusion
In the upcoming publication on this issue to be co-authored by myself and
this debate will be canvassed, that of possible political solutions to the situation

reprinted in
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number of lives lost, properties destroyed and persons injured necessitates an
urgent examination of possible solutions to this long-standing dispute.
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