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This dissertation examines two different perspectives on refugee status and state sovereignty
respectively, and their bearings on refugee protection regimes. It reveals how dominant views of
refugee status and state sovereignty have contributed to establishing restrictive refugee law and
policy associated with various forms of external migration controls in the 21st century, and
provides alternative views that may contribute to creating more “just” refugee protection
regimes.
When refugees came to be regarded as those who fled from various push factors, such as
persecution, distress and wars etc. (the persecution perspective), refugee policies were developed
to provide “push factors-free” environments. These have not necessarily included surrogate
political membership in the country of asylum (particularly, in developed
countries). Instead, developed countries have endorsed humanitarian assistance schemes that
aim to provide aid to refugees in regions of their origin rather than providing settlement in their
own territories. Moreover, in refugee law, the fear of “persecution”, as a push factor, has become
a critical factor in determining refugee status. As a parallel, governments have developed various
forms of deterrence policies based on a traditional concept of state sovereignty that allows states
to implement migration polices at their own discretion. Under these circumstances, refugees find
it difficult to reach developed countries, and many of them end up being “contained” in refugee
camps or other facilities in regions of their origin for a long time.
This dissertation calls into question these views of refugee status and state sovereignty, by
providing alternative views: the protection perspective and an account of sovereignty that
requires “responsible” border control. The protection perspective regards the ruptured protection
relationship between a state and a citizen (thus, the lack of state protection) as the core element
of refugee status. According to this view, refugee status is inextricably associated with systemic
failure of the nation-states system (not merely with push factors) that is designed to secure
political membership for each individual in the international state system. Therefore, as a matter
of justice, the ultimate remedy for refugeehood is to provide surrogate political membership in
the country of asylum or to restore original political membership in the home country. This
project also proposes a concept of “responsible” border control, according to which, a state
should exercise state sovereignty in relation to border control within institutional frameworks in
which multiple authorities, including human rights norms, have been institutionalized. In this
way, the dissertation aims to provide a more “just” framework in which to propose, adopt and
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implement refugee law and policy. From this alternative perspective, refugees are perceived as
those who have right to political membership in the country of asylum rather than mere
humanitarian assistance in refugee camps or somewhere else.
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Introduction: Two Perspectives and Two Solutions
Introduction
I came to Tanzania in 1996 with four children after my husband and three other
children were killed. I thought my situation would be better in Tanzania, but the
conditions here are so bad. So I’m going home to see whether I can restart my life. I
paid for my ticket here from my daughter’s bride price (dowry). For me, it’s better
to die from a bullet than to die from hunger.1
In 2004, some Congolese refugees attempted to return to their country of origin in spite
of a “well publicised massacre” in their home country. Oxfam identified the host government’s
encampment policy as the main push factor for such a return. This encampment policy allegedly
included the denial of “opportunities to earn an independent income; the negative attitudes of
local and national officials […]; inadequate food rations; and bleak prospects for a durable
solution through local integration or third-country resettlement.”2
The predicament of these refugees raises some basic questions, “Why were they
‘contained’ in the refugee camp for such a long time?” “Why couldn’t they settle in a country of
asylum?” “Were there any solutions other than returning to their home country?” According to
the UNHCR statistics, by 2014, about 14.3 million people were designated as refugees, and
about 3.5 million refugees have been reported to live in “planned/managed refugee camps”.3
James Milner has noted that, by 2013, the average duration of a refugee crisis may have been

1

David McKeever, Jessica Schultz & Sophia Swithern, Foreign Territory: The Internationalisation of EU Asylum
Policy (Oxford: Oxfam, 2005) at 61.
2
Ibid at 61-2.
3
United Nations High Commissioner for Refugees, UNHCR Statistical Yearbook 2014: Chapter 5 - Demographic
and Location Data, online: UNHCR < http://www.unhcr.org/56655f4c16.html> at 66: “[o]ut of the 12.0 million
refugees where information on accommodation type was available by the year’s end, 7.6 million (63%) resided in
individual accommodation types, indicating that this category is the preferred residence for refugees. […] Overall,
3.5 million (29%) of the global refugee population under UNHCR’s mandate resided in planned/managed camps at
the end of 2014 […].”
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extended up to 20 years.4 These statistics show that refugee camps have become “permanent
homes” for many refugees without foreseeable hope of relocation. These phenomena cannot be
explained by simply stating that refugees accidentally happen to stay in the camps and
unfortunately reside there for a long time. Rather, the “containment” of refugees in the camps are
incidents of refugee law and policy of individual countries, particularly developed countries, on a
systemic level.
In this dissertation, I highlight two key policies that are primarily responsible for such
containment of refugees: humanitarian assistance in regions of refugee origin (“humanitarian
assistance schemes”) and policies of deterrence. It is important that humanitarian assistance
schemes be considered in conjunction with “deterrence” policies because of their combined
effect. Humanitarian assistance schemes are closely related to encampment policies that basically
aim at “containing” refugee flows in camps or other type of facilities located in regions of
refugee origin by providing necessary humanitarian assistance until refugees may return to their
countries of origin or find local settlement or resettlement elsewhere. Deterrence polices are
generally designed to reduce the flow of refugees into the territories of developed countries –
pre-screening at the port of departure and interdiction on the high seas are typical examples of
deterrence policies.5 For example, the U.S Coast Guard is reported to have interdicted 52,481
undocumented migrants on the sea for the period from 2004 to 2013.6 Thomas GammeltoftHansen also observes that, in the United Kingdom, “the Home office […] claims to have
‘assisted in preventing nearly 180,000 inadequately documented passengers from boarding
4

James Milner, “Protracted Refugee Situations” in Elena Fiddian-Qasmiyeh, ed, The Oxford Handbook of Refugee
and Forced Migration Studies (Oxford: Oxford University Press, 2014) 151 at 153.
5
Ninette Kelley, “International Refugee Protection Challenges and Opportunities” (2007) 19:3 Int'l J Refugee L 401
at 419-25. For example, the U.S Coast Guard is reported to have interdicted 52,481 undocumented migrants on the
sea for the period from 2004 to 2013: Migrant Interdiction (CG-MLE-3), online: U.S. Department of Homeland
Security <http://www.uscg.mil/hq/cg5/cg531/amio/FlowStats/FY.asp>.
6
Migrant Interdiction (CG-MLE-3), supra note 5.
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planes’ in the period 2003-7.”7 Deterrence policies may be implemented by way of complicit
rather than direct involvement. For example, Australia is reported to have assisted the Sri Lankan
government to intercept 4500 Sri Lankans who attempted to leave for Australia for the period of
2012 to 2014.8
Humanitarian assistance schemes and policies of deterrence operate in a way that ensures
that refugees find it difficult to reach the territories of developed countries to claim refugee status
and are channeled towards refugee camps or other types of accommodations located in regions of
their origin where they may find “temporary” humanitarian assistance. The starting point of this
dissertation is this background of “restrictive” external migration controls that have multiplied in
the 21st century – “restrictive” in the sense that refugees’ options are severely restricted, e.g.,
limited access to the institution of asylum in developed countries.
At this early juncture, it is important to emphasize that even though serious drawbacks in
encampment policies have been identified,9 humanitarian assistance schemes has gained
significant momentum as a settled mode of refugee treatment. Moreover, in state practice,

7

Thomas Gammeltoft-Hansen, Access to Asylum: International Refugee Law and the Globalisation of Migration
Control (Cambridge: Cambridge University Press, 2011) at 131 [footnote omitted]. The original quote is found at
House of Lords Hansard, Vol. 693 (Part No.107), WA 104 (35 June 2007) (Baroness Scotland of Asthal), online:
Lords Hansard
<http://www.publications.parliament.uk/pa/ld200607/ldhansrd/text/70625w0006.htm#07062539000040>.
8
Human Rights Law Centre, Can’t Flee, Can’t Stay: Australia’ interception and return of Sri Lankan asylum
seekers (March 2014), online: Human Rights Law Centre <http://www.hrlc.org.au/wpcontent/uploads/2014/03/HRLC_SriLanka_Report_11March2014.pdf> at 3: “Australian Federal Police, Defence,
and Australian Customs and Border Protection Service (Customs) maintain a presence on the ground in Sri Lanka to
share information with, and develop the capacity of, Sri Lankan authorities to intercept boats. Australia provides
around $2 million in materiel support for the Sri Lanka Navy every year and has gifted critical resources such as
patrol boats for the Sri Lanka Navy and Coast Guard. Sri Lanka Police did not have an ‘illegal migration’
surveillance capacity until Australia established one for them.” This type of external migration control is an
emerging practice among developed countries, and this will be examined in detail in Chapter 7.
9
The main drawback in encampment policies is that refugees are likely to stay at the camps indefinitely with bare
respect for their human rights: see Jennifer Hyndman, Managing Displacement: Refugees and the Politics of
Humanitarianism (Minneapolis: University of Minnesota Press, 2000) at 177; Deborah Anker, Joan Fitzpatrick &
Andrew Shacknove, “Crisis and cure: a reply to Hathaway/Neve and Schuck” (1998) 11 Harv Hum Rts J 295 at 302;
Brij Maharaj, “Ethnic Identities, Political Boundaries, and the Quest for Durable Solutions” in Uma A. Segal &
Doreen Elliott, eds, Refugees Worldwide, vol.1(California: ABC-CLIO, 2012) 123 at 139.
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deterrence policies appear to have become entrenched, with heavy reliance being placed on
arguments that refugees are not abandoned by interdiction policies, since their needs can be met
in regions of their origin.10
What are the normative justifications for restrictive refugee law and policy? Refugee
scholarship has pointed to various factors such as changing political, economic, social and
cultural environments that have prompted the emergence of humanitarian assistance schemes and
deterrence policies. However, little literature has seriously considered the normative
justifications that derive from the very concept of refugee status and state sovereignty. It is
important to note that, in general, refugee law and policy could not have gained momentum
without a strong theoretical support that could act as both the driving force behind them and their
underlying justifications. For example, emphasis on the fear of persecution within the legal
definition of a refugee provided political momentum for the West to implement a more liberal
refugee policy toward refugees fleeing from communist states.11 This being the case, the general
aim of this dissertation is to illustrate the ways in which a set of dominant normative
commitments have shaped humanitarian assistance schemes and deterrence policies respectively,
while also presenting a set of alternative accounts of both concepts of refugee status and state
sovereignty.
The dominant and the alternative accounts offer competing perspectives and present two
radically different solutions for refugee crises. At this introductory stage, it will suffice to say
that the alternative perspective on refugee status aptly develops a historical and institutional
10

See generally Parliamentary Assembly of Council of Europe, Assessment of Transit and Processing Centres as a
Response to Mixed Flows of Migrants and Asylum Seekers, online: Council of Europe Parliamentary Assembly,
<http://assembly.coe.int/ASP/Doc/XrefViewHTML.asp?FileID=11557&Language=EN> at para 20; see generally
Madeline Garlick, “The EU Discussions on Extraterritorial Processing: Solution or Conundrum?” (2006) 18:3-4 Int'l
J Refugee L 601 at 620-21.
11
See generally Matthew E Price, Rethinking Asylum: History, Purpose, and Limits (Cambridge: Cambridge
University Press, 2009) at 24.
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explanation of refugee status, connecting the predicament of refugees to institutional or systemic
failures rather than to personal misfortune. Furthermore, in parallel, the alternative perspective
on state sovereignty will be introduced and elaborated with a view to proposing a possible
reconfiguration in the concept of state sovereignty in relation to border control, and the treatment
of refugees. The alternative account of state sovereignty adequately locates the concept of
sovereignty within institutional frameworks, developing the conception of “responsible” or
“accountable” border control rather than “unilateral” or “unconditional” border control. Part I of
this dissertation addresses humanitarian assistance schemes, while Part II deals with deterrence
policies.
More specifically, this dissertation will argue that the alternative account of refugee
status and sovereignty provides a more meaningful normative basis upon which to discuss a
“just” remedy for refugeehood. This argument is closely associated with “institutional”
cosmopolitanism as will be analyzed in Chapter 3. Revitalizing the discourse of justice with
respect to global refugee crises is important, as it accommodates the discourse of “right” (justice)
rather than “charity” (humanitarianism). Justice is something to do with “what we owe” to
refugees (thus, refugees have right to it), while humanitarianism with “what we should give”.12
The former is a matter of “right” and the latter a matter of “charity”. Two different perspectives
have two different solutions. The “justice” approach proposes surrogate political membership as
an ultimate solution for refugeehood, whereas the humanitarian approach accommodates various
methods of protection, including, but not limited to surrogate political membership. This
dissertation will find most compelling account of remedy for refugee status in the former
perspective.

12

See Sharon Anderson-Gold, “Cosmopolitan Justice” in Deen K Chatterjee, ed, Encyclopedia of Global Justice
(New York: Springer, 2011) 203 at 203.
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The “justice” approach is significant because it gives due weight to the remedy of
surrogate political membership that has been increasingly neglected in contemporary refugee
protection regimes. This dissertation does not aim to undermine the benefits of other solutions
such as local integration and repatriation; rather, it brings to the fore the original meaning of
refugee status and highlights the significance of the “justice” approach in a context in which
humanitarian approaches to refugee protection are prevalent. The “justice” approach calls into
question contemporary humanitarian approaches that turn refugee solutions into something akin
to humanitarian relief operations, while also emphasizing the necessity of surrogate political
membership as an ultimate refugee solution.
It is important to note that this dissertation is developed within a nation-state framework.
As such, it does not normatively consider the benefits of an open-border policy. However, as will
be demonstrated in this dissertation, normative arguments of both institutional cosmopolitan
justice and the “responsible” border control render national borders near open to genuine
refugees who are entitled to have surrogate political membership.
With regard to the benefits of political membership or citizenship offered for refugees
under the “justice” approach, the dissertation focuses on the protection of individual human
rights of refugees rather than collective or communitarian rights such as the right of a group to its
identity or the group right to territorial integrity. Although communitarian aspects of citizenship
provide another important dimension of citizenship, this dissertation set its parameter within an
individual-based rights approach. This is not because individual right-based views are more
normatively sound than communitarian views of citizenship, but because the individual rights of
refugees have been undermined by proponents of humanitarian assistance schemes whose
arguments are significantly based on communitarian view of citizenship (as is discussed in
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Chapter 3 and 4). This dissertation argues that an overemphasis on communitarian accounts of
citizenship has, in no small way, contributed to consolidating humanitarian assistance schemes.
In response, this dissertation revitalizes the discourse of individual-based rights approach in
relation to refugee protection regimes.
Methodology
As the topic demands theoretical explanations and empirical evidences of state practices, major
scholars’ works relating to both the concept of refugee status and state sovereignty have been
selected. I deal with these issues from an interdisciplinary vantage point – sociology, political
science, international relations and law. This dissertation canvasses major publications selected
from the interdisciplinary fields, and will provide relevant critique on the concept of refugee
status and sovereignty contained in the publications. I will deal with issues in a thematic way,
exploring both descriptive and normative elements of scholarly views. The literature reviews
help us understand a framework in which the interplay between perspectives of refugee status
and sovereignty and refugee law and policy has occurred in the context of the international state
system.
With respect to the empirical part of the project, comparative research will be conducted
on the refugee laws and policies of major refugee-intake developed countries, i.e. European
states, Canada, and Australia, showing commonality and discrepancy among them, with a result
to present the current address of alternative perspectives on refugee status and sovereignty in
state practice. Domestic legislation, directives, court cases, and decisions of refugee tribunals
will be analyzed through relevant text books, case search engines, government policy documents,
explanatory notes on legislation, local UNHCR publications, relevant NGO publications, foreign
policy documents and so forth. International sources will also be researched, such as
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international conventions, UNHCR handbooks, UNHCR Executive Committee Conclusions, the
UN treaty database, the UNHCR database, the decisions of the International Court of Justice and
the European Court of Human Rights, UN resolutions, discussion papers and other documents
from the UN, international and regional organizations, authoritative textbooks and so on.

Part I: Perspectives on Refugee Status
Who is a refugee? What is the core element of refugee status? Though this question sounds like
an old cliché, it is a critical question that must be asked in order to find a rightful remedy for
refugeehood. There are two competing views on refugee status. One is to see a refugee as a
person who flees from various types of distresses including persecution. Here, distress functions
as a push factor which make a refugee flee from the country of origin (the “persecution”
model).13 The other is to see a refugee as a person who has lost de jure or de facto political
membership, thus experiencing lack of state protection in the international state system (the
“protection” model). Admittedly, the persecution model is more dominant than the protection
model, at least on the policy level.
Even in a legal term, the “push factor” model has considerably influenced the concept of
refugee status. The most frequently cited legal definition of a refugee is that found in the Refugee
Convention, according to which a “refugee” is a person who “owing to well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of the country.”14 Signatory countries
have developed different interpretations of the particulars in the definition, such as the well13

See Chapter 1
Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 137, Can TS 1969 No 6 at art 1A(2)
[“Refugee Convention”].
14

9
foundedness of fear; however, there is widespread agreement that the core element of definition
is the fear of persecution.15 The UNHCR Handbook states that “the phrase ‘well-founded fear of
being persecuted’ is the key phrase of the definition.”16
This dominant view of refugee status has been relatively unchallenged. However, as will
be shown in Chapter 3, the excessive emphasis placed on the concept of persecution as a push
factor has rendered invisible some integral aspects of refugee status such as ruptured protection
relationship between a refugee and a state, which in turn has determined the thrust of current
refugee law and policy.17 It is worth noting that the persecution perspective has created a
powerful image of the Convention refugee as one who, like the non-Convention refugee, needs
humanitarian assistance such as temporary shelters, food and daily necessities (humanitarian
remedy) rather than asylum (political remedy). This is because, at least on a policy level, the
“political” notion of persecution (that is, persecution has something to do with the ruptured
protection relationship between a refugee and a nation-state, as will be discussed in details in
Chapter 2) began to be understood in terms of “social” push factors such as distress and conflict,
which has rendered a “political” concept of refugee status more or less old-fashioned or
outdated; instead, refugees began to be understood as those who suffer from various push factors
such as persecution, distress, conflict, natural disasters and economic crises.18 However, such a

15

James C Hathaway, The Law of Refugee Status (Toronto: Butterworth, 1991) at 99; UN High Commissioner for
Refugees (UNHCR), Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under
the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees, HCR/1P/4/ENG/REV. 3 (December
2011) at para 37.
16
UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, supra note 15.
17
See generally T Alexander Aleinikoff, “State-Centered Refugee Law: From Resettlement to Containment” (1992)
14 Mich J Int'l L 120 at 123 (footnote 14). In case law, from time to time, excessive emphasis on the fear of
persecution has ironically led to the denial of status to genuine claimants. This aspect will be discussed in Chapter 5
in relation to the case law concerning North Korean refugees.
18
See Refugee, online: Oxford English Dictionary
<http://www.oed.com/view/Entry/161121?rskey=pG6mEV&result=1&isAdvanced=false#eid>.
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concept of a refugee may not sit comfortably within the meaning of refugee status found in the
Refugee Convention which entails peculiar political connotation, as will be seen in Chapter 2.
More importantly, the collapse of the distinction between two types of refugees has
substantially influenced the discourse on the proper remedy for refugeehood. If the core element
of refugee status is defined by reference to persecution as a mere push factor, the remedy for
refugeehood would be providing a “persecution-free” environment to refugees, which does not
necessarily mean a place of asylum, that is, settlement in the country of asylum. In any event, in
refugee camps, a refugee may not fear persecution that he or she suffered in the country of
origin. In this sense, humanitarian assistance in regions of refugee origin may be proposed as a
preferred option than providing asylum to refugees in “our” territories. This being so, the
persecution model has considerably diminished the significance of the institution of asylum.
Against this background, a growing number of refugee scholars have challenged the
dominant view of refugee status, arguing that the core element of refugee status is not the fear of
persecution but the lack of state protection.19 This alternative view sees persecution as a mere
symptom of an underlying cause, i.e., the ruptured protection relationship between a refugee and
a nation-state. From this alternative view, a refugee is one who has lost de jure or de facto
political membership or citizenship in his or her nation-state owing to the irrevocably ruptured
protection relationship between the refugee and the state, which is manifested in the form of
persecution. Without citizenship in the nation-states system, a person cannot but experience lack
of state protection.20 From this alternative perspective, the ultimate solution for refugee status is
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Andrew E Shacknove, “Who Is a Refugee?” (1985) 95:2 Ethics 274; Katy Long, “Refugees, repatriation and
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to provide surrogate membership, i.e. citizenship, to refugees rather than providing humanitarian
assistance to refugees in regions of origin.21
The main goal of this part of the dissertation is to contrast the two perspectives in terms
of their underlying values and their proposed remedies for refugeehood. Each perspective reveals
important aspects of refugee status, and each attempts to lay out a logical ground for its own
proposed remedy. However, as noted, this dissertation will defend the alternative perspective as a
more meaningful approach toward refugee protection, as it provides a richer and more accurate
account of refugee status by illuminating historical and institutional aspects of refugeehood and
preparing a path toward the “justice” approach toward refugee protection. Furthermore, in case
law, this perspective could give rise to a new juridical approach to interpreting the definition of a
refugee found in the Refugee Convention so as to enlarge the scope of eligibility for refugee
protection under the Convention – this will be seen in Chapter 5.
In this dissertation, I introduce institutional cosmopolitanism alongside the protection
model. Until now, institutional cosmopolitanism has been proposed primarily to deal with the
issue of global poverty by addressing the necessity of revitalizing “just’ economic baseline in the
global economic system – this will be discussed in detail in Chapter 3. This dissertation argues
that the principles derived from institutional cosmopolitanism may offer a unique account of
cosmopolitan justice in relation to refugeehood. The main thesis of institutional cosmopolitanism
is that global economic institutional arrangements should reflect the cosmopolitan value of
“equal concern and respect” for each individual. 22 In keeping with the alternative perspective,
refugee status is closely associated with global institutional arrangements, that is, the nationstates system in which each individual holds at least one citizenship which entitles him or her
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state protection with regard to human rights.23 However, a refugee is a person who does not hold
de jure or de facto political membership or citizenship. From the institutional cosmopolitan view,
this is a systemic failure of ensuring the institutional arrangements of the nation-states system in
a way that reflects “equal concern and respect” for each individual. This being so, institutional
cosmopolitanism focuses on restoring “just” institutional arrangement of the nation-states system
by providing citizenship to refugees. In this way, the institutional cosmopolitanism is conducive
to the discourse of the “justice” approach toward refugee protection.
The following summary presents a guide to Part I of this dissertation which is divided
into five chapters. Chapter 1 addresses the dominant account of refugee status and its impact on
the refugee policies of developed countries, generally referred to as humanitarian assistance
schemes. It illustrates how far the dominant perspective has penetrated the processes of refugee
decision-making. Specifically, this chapter presents an account of how the concept of persecution
has lost its political connotation, and is aligned with the “social” concept of a push factor, and
analyzes the implications for decision-makers. It also presents and discusses normative
arguments put forward by proponents of humanitarian assistance schemes.
Chapter 2 canvasses the alternative view on refugee status from the vantage point of
interdisciplinary research – law, history, political philosophy and international relations theory. It
highlights a historical and theoretical account of refugee status that probes deeper than the
dominant account and reveals certain political facets of refugee status as essential. This chapter
illuminates the tripartite relationship between refugee status, the loss of citizenship and lack of

23

In this dissertation, the term, “human rights” (by virtue of human beings), is used interchangeably with “civil
rights” (by virtue of citizenship). In the nation-states systems, generally, human rights have become civil rights in
the sense that a human being should be a citizen in a nation-state in order to enjoy effective state protection with
regard to human rights: see Chapter 2 and 3; See Hannah Arendt, The Origins of Totalitarianism (San Diego:
Harcourt, 1979) at 293-94.

13
state protection, and demonstrates that this view has been recognized in certain areas of refugee
law. In particular, this chapter draws attention to the proposed remedy under the alternative view,
that is, surrogate political membership or citizenship.
Chapter 3 holds a pivotal position in this dissertation. It critically examines the merits of
the two competing perspectives, arguing that refugee protection should be based on the
alternative account of refugee status. In particular, it introduces institutional cosmopolitanism as
a normative standard by which it assesses the two perspectives. This chapter presents how the
alternative perspective and cosmopolitan justice theory work together to define a normative
foundation for refugee law and policy. In the light of this proposed normative groundwork,
Chapter 3 discloses the fundamental shortcomings of humanitarian assistance schemes. Finally,
it confirms the necessity of providing surrogate political membership or citizenship as the
ultimate remedy for refugeehood.
Chapter 4 offers empirical evidence to further disclose shortcomings of humanitarian
assistance schemes. It canvasses empirical research that reveals the reality of refugee camps and
the practice of repatriation. Empirical evidence will support the argument that once refugees are
located in the Global South, they tend to be “contained” there for a protracted period of time
without enjoying substantive human rights. Moreover, although it is argued that locating
refugees in regions of origin facilitates smooth implementation of the policy of repatriation (due
to the fact that refugees are placed nearby their home country), the policy of repatriation had
mixed results. In many reported cases, the returned refugees have suffered serious harm rather
than enjoyed their new life in the country of origin. Against this background, this chapter pays
attention to the conception of “just” return advocated by Megan Bradley, which requires full
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restoration of political membership in all dimensions (not just simple return).24 Finally, this
chapter will examine practice of the EU Regional Protection programmes (RPPs) with a view to
analyzing practical implications of humanitarian assistance schemes in relation to refugee
protection.
Chapter 5 introduces a case study concerning North Korean refugees. It aims to show
how the two different perspectives on refugee status can produce different outcomes in refugee
determination in case law. It provides comparative analysis of jurisprudence of Australia, the
United Kingdom and Canada, on questions relating to dual nationality and refugee status. This
chapter reveals that the alternative perspective has pervaded case law at least in relation to
defined areas of refugee law.
Part II: Perspectives on State Sovereignty
Deterrence policies provide another foundation for the externalization of migration controls.
Without deterrence policies in place, a central purpose of humanitarian assistance schemes
would be frustrated, as refugees may find relatively easy access to asylum systems in developed
countries. Thus, the two policies reinforce each other and limit opportunities for refugees to take
advantage of asylum systems in developed countries.
Deterrence policies basically aim at discouraging or impeding irregular migrants from
arriving at the territories of developed countries. A state may implement such a policy in
different fashions. For example, a state may directly engage in interdiction program on the high
seas by using its own personnel, aircraft or vessels; it may be complicit in interception activities
of a foreign state within the latter’s territory by providing a variety type of assistance such as
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human and material resources. In state practice, deterrence policies appear to have become a
legitimate exercise of border controls, as long as they are genuinely combatting irregular
migration. In fact, international law has authorized interdiction or interception activities of a state
in certain situations. For example, the Smuggling Protocol permits a state to take a certain action
against people on board on the high seas, if the vessel is believed to be implicated in people
smuggling.25
Yet it is nonetheless the case that, along with humanitarian assistance schemes,
deterrence policies have been subject to constant criticism owing to their possible inconsistency
with human rights norms.26 For example, in the case of interdiction of refugees on the high seas,
it has often been observed that refugees neither have a genuine opportunity to put forward their
claim for refugee status on the interdicting vessel, nor are they appropriately protected in a
country to which they are returned.27 The risk of refoulement has always been present in the
deterrence policy. That’s why scholars have strong reservation about legitimacy of current
practice of deterrence policies.28 However, only rarely have the policies been legally
constrained. On the contrary, domestic courts have often endorsed schemes of deterrence.29 One
may wonder what underpins such a controversial deterrence policy. On what legal basis have
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domestic courts upheld the interdiction policy that may constitute a breach of law, if it is
implemented within their own jurisdiction?
In Part Two of this dissertation, I show how an established perspective on state
sovereignty has provided a normative basis for deterrence policies. Under this established view,
nation states have claimed unfettered sovereign power with respect to border control. A state is
represented as having the highest authority (a hierarchical view of authority) to implement its
own entry or exclusion policies intact from any institutional constraints. Deterrence policies,
implemented outside national territories, are regarded as defensible exercises of state sovereignty
as long as they do not interfere or come into conflict with authorities of other sovereign powers.
On the other hand, an alternative perspective on state sovereignty highlights a pluralistic
view of authority. This perspective contends that state sovereignty in relation to border control is
not “unfettered” or “unconditional” power, but it is subject to multiple authorities within
complex institutional frameworks, giving rise to check and balance of powers. Put another way,
the exercise of state sovereignty in relation to border control is an accountable or responsible act
of a state (the “responsible” border control).
In fact, the conception of “responsible” exercise of state sovereignty has been duly
recognized in so-called “humanitarian intervention” or the “responsibility to protect” (R2P),
which is an aspect of state sovereignty that is coming to be recognized in state practice.30 In
2001, the Report of the International Commission on Intervention and State Sovereignty
proposed the concept of sovereignty as “responsibility”,31 and defended the view that
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sovereignty implies 1) responsibility toward citizens in terms of protection and welfare, 2)
responsibility not only toward citizens but also to the international community, and 3) that agents
of states are “accountable for their acts of commission and omission”. 32 This perspective on state
sovereignty attempts to re-characterize the concept of sovereignty “from sovereignty as
control to sovereignty as responsibility in both internal functions and external duties”.33
In this Part, I argue that the conception of state sovereignty as “responsibility” may also
be found within the migration context, albeit differently nuanced. While the conception of the
“responsibility to protect” (R2P) primarily concerns protecting one’s own citizens within one’s
own territorial boundaries, the conception of “responsible” border control aims at implementing
“responsible” migration policies toward non-citizens within or outside one’s own borders. This
being so, the “responsible” border control is to respect and ensure human rights of migrants
including refugees. It is important to note that increasing recognition of the “responsible” border
control began to undermine the normative claim of sovereignty as “unfettered” border control,
offering a plausible normative basis upon which to argue for the accountability of authorities
where their conduct involves breaches of human rights.
Moreover, the discourse of “responsible” border control may provide momentum to the
discourse of cosmopolitan justice in Chapter 3. Although institutional cosmopolitan justice
reasonably requires asylum as an ultimate remedy for refugeehood, the dominant view of state
sovereignty as “unconditional” control may frustrate such a request in a legitimate way – after
all, it is an individual state that decides who should be admitted on its own criteria.34 However,
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under the alternative view, a state should exercise state sovereignty in relation to refugees in a
responsible manner. If a state simply deters the flow of refugee movement on the high seas
without any consideration of fates of refugees, it would be certainly irresponsible exercise of
border control. This being the case, the alternative view of sovereignty in relation to border
control provides a meaningful theoretical basis for furthering the discourse of cosmopolitan
justice in relation to refugeehood.
Chapter 6 presents the two competing perspectives on state sovereignty. The established
view of sovereignty as control, or stronger form as “unconditional” control, has been widely
recognized in various fields: e.g., neorealism and neoliberalism in international relations theory,
domestic or international jurisprudence, and state practice. The alternative view has taken root in
institutional theory found in international relations, politics and sociology. This chapter contains
both descriptive and normative content. It delineates core arguments put forward by proponents
of each perspective, and examines their reasonableness and validity in the light of current state
practice in relation to human rights protection. Importantly, this chapter proposes a pluralistic
view of authority as a theoretical background for the alternative view.
Chapter 7 is a pivotal chapter in this part. It demonstrates the expansion of the concept of
sovereignty as “responsibility” in the migration context. It provides detailed analysis of case law
that shows how the alternative perspective on state sovereignty has influenced decisions of the
European Court of Human Rights. In particular, Chapter 7 scrutinizes how the principle of nonrefoulement has become a legal constraint on the deterrence policy of European countries when it
has been implemented on the high seas. It concentrates on the intersection between the
developing concept of jurisdiction in human rights law and the principle of non-refoulement that

<http://www.abc.net.au/lateline/content/2001/s422692.htm>: “We will decide who comes to this country and the
circumstances in which they come.”

19
is embedded in Article 3 of the European Convention on Human Rights.35 Recent case law of the
European Court of Human Rights has successfully extended the scope of jurisdiction in human
rights law beyond state territories. As jurisdiction is a core element of state sovereignty,36 the
changing concept of jurisdiction in human rights law inevitably has affected the concept of state
sovereignty as well.
Chapter 8 compares and contrasts European and Canadian jurisprudence. It assesses how
far the alternative perspective on state sovereignty has influenced the decisions of Canadian
courts. More specifically, this chapter examines the extraterritorial jurisdiction of human rights
law in Canadian law with special attention to the Canadian Charter of Rights and Freedoms (the
Charter).37 Because the shift in the concept of jurisdiction in human rights law necessarily
affects the concept of state sovereignty, the analysis of Canadian case law on the extraterritorial
applicability of the Charter will also address the Canadian position on the concept of state
sovereignty.
Conclusion
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A perspective provides a lens through which we can see, examine and evaluate matters. A
perspective provides a critical foothold upon which we make decisions and suggest solutions for
problems. This dissertation introduces the dominant perspectives on refugee status and state
sovereignty as important aspects of a critical background for externalization of migration
controls with regard to refugees. Currently, genuine refugees have experienced increasing
difficulty in reaching the territories of developed countries that have the most resources to cope
with the global refugee crisis. Instead, they have been located in regions of origin for an
extended period of time with tiny hope of repatriation, settlement or re-settlement.
This dissertation offers principled alternatives to the dominant views of refugee status
and state sovereignty that have contributed to this difficulty. By relying on the protection
perspective and theories of cosmopolitan justice, it offers a context for assessing the adequacy of
remedies for the predicament of being a refugee. It highlights the fact that refugee status is a
product of institutional failure of ensuring the “just” baseline of the nation-states system – each
individual has at least one political membership or citizenship by which he or she is entitled to
have human rights protection.38
Moreover, the conception of “responsible” border control offers a countervailing account
of authority that reveals the shortcomings of the dominant view on state sovereignty, that, a
nation-state can do whatever it wishes to prevent refugees from arriving at its own territory. In
recent state practice, the shift of the concept of sovereignty in relation to migration controls has
become evident, especially in conjunction with the developing concept of human rights
jurisdiction. The concept of “responsible” border control is not just a theoretical assertion; it
began to take a root in state practice, providing a meaningful context for furthering the discourse
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of cosmopolitan justice in relation to refugees. By examining both dominant and alternative
perspectives on refugee status and state sovereignty, this dissertation aims at providing both
hindsight on contemporary state practice in relation to refugee law and policy, and foresight on
how to revitalize the refugee protection regime by providing more open access to the institution
of asylum.

20

Chapter 1 The “Persecution Perspective” and Refugee Law and
Policy*
Introduction
Throughout history, there have always been individuals or groups of people who have sought
protection from various threats – religious persecution, unjust punishment, violence, oppression,
discrimination, wars, natural disasters, etc. They have often attempted to obtain necessary
protection by traveling to different places, regions, countries and even continents. Yet, it was not
until the early 20th century that the international community became aware of the necessity to
provide international protection to such people and began to officially categorize them as
refugees.1 Dr. Nansen was first appointed as High Commissioner for Russian refugees in 1921
under the auspices of the League of Nations – later, Armenians and other groups were included
in Nansen’s mandate.2 At this time, refugee status was established by two conditions: a person
was “(a) outside their country of origin and (b) without the protection of the government of that
State.”3 Put simply, the core element of refugee status was the lack of state protection.

* Parts of this chapter – parts of the Section, “Persecution as the Core Element of Refugee Status in International
Refugee Law” in this chapter (pp.25-7) – is a modified version of a pre-copyedited, author-produced PDF of an
article accepted for publication in International Journal of Refugee Law, following peer review. The version of
record, Seunghwan Kim, “Lack of State Protection or Fear of Persecution? Determining the Refugee Status of North
Koreans in Canada” (2016) 28:1 International Journal of Refugee Law 85, is available online at
http://ijrl.oxfordjournals.org/content/28/1/85.full.pdf+html.
1
See Erika Feller, “The Evolution of the International Refugee Protection Regime” (2001) 5 Wash U JL & Pol'y
129 at 130.
2
Ibid. At this time, “Nansen passport (or certificate)” was issued to those who were categorized as refugees; it
provides refugees with “legal and juridical status” and “the right to return to the country issuing it”: Louise W.
Holborn, “The League of Nations and the Refugee Problem” (1939) 203 Annals of the American Academy of
Political and Social Science 124 at 126.
3
Guy S Goodwin-Gill & Jane McAdam, The Refugee in International Law, 3rd ed (Oxford: Oxford University Press,
2007) at 16. Russian refugees referred to “[…] [a]ny person of Russian origin who does not enjoy or who no longer
enjoys the protection of the Government of the Union of Socialist Soviet Republics and who has not acquired
another nationality”: Arrangement Relating to the Issue of Identify Certificates to Russian and Armenian Refugees,
12 May 1926, League of Nations, Treaty Series, Vol. LXXXIX, No. 2004, online: Refworld
<http://www.refworld.org/docid/3dd8b5802.html> at para 2. It is worth noting that this definition reflects the groupbased determination approach for refugee status; by way of contrast, since the conclusion of the Refugee
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Since the adoption of the Refugee Convention in 1951, the perception of refugee status as
a legal term has experienced a major shift.4 Refugee status came to be defined primarily by
reference to a “well-founded fear of persecution” rather than a “lack of state protection”.5 Even
though lack of state protection is considered in the definition of a refugee as expressed in Article
1A(2) of the Convention,6 “fear of persecution” has attracted primary attention in defining
refugee status. Put differently, refugee status began to be defined primarily by reference to “what
causes a person to flee involuntarily” (persecution) rather than “what a person lacks” (state
protection). In this dissertation, the former is called the “persecution perspective” and the latter
the “protection perspective”. While this chapter covers the persecution perspective, Chapter 2
deals with the protection perspective. Identifying the shift in perspective is significant, as it not
only influences refugee law but also refugee policy on a broader scale.
The persecution perspective refers to a viewpoint in which various push factors, such as
persecution, distress, generalized violence and conflicts, are considered as integral elements of
refugee status on a policy level – in a legal sense, it exclusively refers to persecution as a core
element of refugee status. It is important to note that, from the persecution perspective, the

Convention, the individual-based determination approach (case-by-case determination) has become dominant: see
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traditional remedy of asylum may have become redundant. If a refugee is a person who flees
from a variety of push factors, it is a corollary that governments should address and deal with the
specific push factors rather than provide political membership or citizenship to the refugee in the
country of asylum. Thus, international communities may be justified in providing only
humanitarian assistance, e.g., temporary shelters and daily necessities, to refugees who are
located in refugee camps so long as the refugees do not suffer from the distress that they have
experienced in the country of origin.
This chapter canvasses aspects of the persecution perspective and presents their
implications for refugee policy. It traces the origin of the persecution perspective to the “PushPull” migration model, and highlights that, in its development, it has diminished the significance
of providing a legal remedy of asylum to a refugee in the country of asylum. More specifically,
the Chapter reveals that the persecution perspective is inextricably bound up with schemes of
humanitarian assistance which aim to provide relief to refugees in their country or regions of
origin rather than in a country of asylum (particularly, developed countries).
Scholars have suggested a variety of background conditions for the emergence of
schemes of humanitarian assistance; however, little literature has identified refugee status as a
theoretical basis for such schemes. In fact, research on the impact of the persecution perspective
on refugee policy has been slim in comparison with legal research analyzing case law that has
focused on the definition of refugee status based on fear of persecution. This chapter attempts to
remedy this situation by examining the relationship between the familiar definition of refugee
status found in the Convention and the extended meaning of refugee status developed and
implemented by policy makers in developed countries. The chapter contends that the persecution
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perspective has indeed provided a principled basis on which to propose, support and consolidate
schemes of humanitarian assistance.
Origin: The “Push-Pull” Model of Migration
On a policy level, one can trace the origin of the persecution perspective to a particular model of
migration: the “Push-Pull” model. The “Push-Pull” migration model primarily concerns factors
which influence migrations movement. The model has been well recognized in various
disciplines such as economics and sociology.7 It is basically premised on cost-benefit analyses of
various factors. Peter Kivisto and Thomas Faist explain the model as follows:
The assumption is that migrations occur as a consequence of two complementary
processes. First, they commence when the weight of the factors pushing people out
of one place are more powerful than those keeping them there. […] second, it
occurs when the weight of factors pulling people into another locale are more
powerful than those deterring entry […].8
Stephen Castles and Mark J. Miller suggest that “‘[p]ush factors’ include demographic
growth, low living standards, lack of economic opportunities and political repression, while ‘pull
factors’ include demand for labour, availability of land, good economic opportunities and
political freedoms.”9 The model has been transplanted from general studies of migration to
studies of refugee movement. For example, according to the Oxford English Dictionary, a
refugee is defined as “a person who has been forced to leave his or her home and seek refuge
elsewhere, esp. in a foreign country, from war, religious persecution, political troubles, the
effects of a natural disaster, etc.”10 In this definition, a refugee is described as a person who
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moves involuntarily out of his or her country of origin because of adverse social and physical
environments (push factors).
Writing from a sociological perspective, Tom Kuhlman also defines refugees as
“involuntary international migrants”.11 Kuhlman suggests that “involuntary migrants” can be
described by reference to “distress”: “either they are physically forced to leave, or a serious crisis
in their place of origin has promoted them to go; the same circumstances make it dangerous for
them to return, a condition which does not normally apply to voluntary migrants.”12 In a similar
manner, the Blackwell Encyclopedia of Sociology defines refugee movement as “the involuntary
migration of people across international borders as a result of generalized conflict and disorder,
or of more particularized threats of persecution and physical insecurity.”13 In sum, an emphasis
on push factors, such as distress and persecution, appears to be commonplace in contemporary
accounts of refugee status.
Even though the “Push-Pull” model, particularly as adopted in economic theories of
migration, has been seriously challenged for its lack of consideration of specific material factors
including human networks, “historical causes of movements” and “the role of the state”,14 this
chapter argues that, in relation to refugee movement, the model appears to have been highly
influential in policy decision making. Decision makers have often implemented refugee law and
policy in response to various push or pull factors. For example, legislation to penalize people
smugglers, fines on airlines or vessels that bring undocumented migrants are all examples of
responses to pull factors. Similarly, as a response to push factors, international communities have
11
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provided humanitarian relief to the country of refugee origin in order to stabilize any social
disorder which may have contributed refugee movement.
In addition, the “Push-Pull” model also appears to have influenced the interpretation of a
legal definition of a refugee as found in Article 1A (2) of the Refugee Convention. In particular,
the fear of persecution as a push factor has become a critical element in interpreting the
definition of a refugee. A cursory examination of both historical and legal accounts reveals the
impact of the persecution perspective on the legal definition of refugee status by showing how it
provides legitimacy to refugee policies.
Persecution as the Core Element of Refugee Status in International Refugee Law
According to the Refugee Convention, a refugee is a person who “owing to well-founded fear of
being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of the country.”15 The UNHCR
Handbook analyses this definition as follows:
The phrase “well-founded fear of being persecuted” is the key phrase of the
definition. It reflects the views of its authors as to the main elements of refugee
character. It replaces the earlier method of defining refugees by categories (i.e.
persons of a certain origin not enjoying the protection of their country) by the
general concept of “fear” for a relevant motive.16
Since the mid-20th century, the fear of persecution has come to be recognized as a core
component of refugee status.17 A foundation for the persecution perspective has been traced by
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James Hathaway who explains how the concept of persecution has become such an important
element in defining refugee status.18 According to Hathaway, refugee status can be defined by
reference to juridical terms (1920-1935), social terms (1935-1939), or individualist terms (19381950).19 Under the judicial and social terms, refugee status can be defined by reference to lack of
de jure state protection (juridical terms) or de facto state protection (social terms) respectively.20
However, Hathaway argues that, during the period between 1938 and 1950, “the determination
of refugee status on the basis of a broadly defined lack of protection came to an end”;21 instead,
the concept of persecution began to be emphasized in order to show “valid objections” to
returning to the country of origin.22 In other words, if a person could show a “valid objection” to
returning to his or her country of origin, he or she could fall into the category of a refugee.
Importantly, according to Constitution of the International Refugee Organization, the “valid
objection” is deeply associated with the concept of fear of persecution.23
The background of this shift has been explained traditionally in the following manner: 1)
massive refugee movement during this period necessitated narrowing down the scope of refugee
status in order to “assist the ‘most deserving’ among the multitude of displaced and suffering
persons” and 2) refugee law should contextually reflect the United Nations’ general maneuver in
protection of individual human rights during this period, which is expressed in the UN Charter
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and other international human rights instruments.24 Hathaway states that “[t]he modern
[Refugee] Convention […] made persecution the exclusive benchmark for international refugee
status.”25
Refugee tribunals in numerous countries have adopted the definitional constraint imposed
by Article 1A(2) of the Refugee Convention that a person must show a well-founded fear of
persecution in order to be recognized as a Convention refugee. For example, the Immigration and
Refugee Board of Canada states that “[c]laimants must establish that they have a subjective fear
of persecution and also that the fear is well-founded in an objective sense, that is, it is justified in
light of the objective situation […].”26 The centrality of inquiry into persecution in the refugee
determination process has long been recognized by highest courts in various jurisdictions. La
Forest J. in Canada (Attorney General) v. Ward stated that the focus of the definition of the
Convention refugee as found in Canadian law was “on establishing whether the fear is ‘wellfounded’.”27 La Forest J. further endorsed the bipartite test of fear of persecution: “(1) the
claimant must subjectively fear persecution; and (2) this fear must be well-founded in an

24

Hathaway, “A Reconsideration of the Underlying Premise of Refugee Law”, supra note 21 at 140-43. However,
Hathaway critiques these explanations by stating that “[…] the pre-1950 refugee accords and arrangements
established protection regimes which compromised humanitarian instincts with protectionism, and concern for the
promotion of human rights with the advancement of political goals”: ibid at 143. With regard to human rights issues,
Hathaway argues that “[t]he prevailing notion of human rights only addressed a narrow aspect of human dignity: the
civil and political rights firmly rooted in Western political thought and consistent with Western political goals. The
economic, social, and cultural goals promoted by the socialist bloc were not regarded as rights enforceable by law
and the developmental needs of the Third World were largely excluded from the scope of human rights protection”:
ibid at 141 [footnotes omitted].
25
Hathaway, The Law of Refugee Status, supra note 21 at 99; see also Hathaway, “A Reconsideration of the
Underlying Premise of Refugee Law”, supra note 21 at 139. Interestingly, Jane McAdam has pointed out the fact
that the concept of persecution had already been found in refugueehood, stating that “[…] when persecution came to
be included in post-war refugee instruments, it did not signify the dramatic shift described by Hathaway, but rather
was a natural progression. Indeed, its express inclusion was a logical consequence of the move away from defined
categories of refugees to a more universal concept and the need to articulate what made a refugee non-returnable”:
McAdam, supra note 17 at 692.
26
Immigration and Refugee Board of Canada, “CHAPTER 5 - WELL-FOUNDED FEAR”, online: IRB
<http://www.irb-cisr.gc.ca/Eng/BoaCom/references/LegJur/Pages/RefDef05.aspx> at 5 [footnotes omitted].
27
Canada (Attorney General) v. Ward, [1993] 2 SCR 689 at para 25 [Ward].

28
objective sense.”28 The High Court of Australia in Guo proposed four key elements of the
definition of a refugee as found in the Convention, focusing primarily on persecution– in
paraphrase, a refugee is a person who is located outside his or her country of origin and has a
well-founded fear of persecution for a Convention reason.29 The House of Lords in the United
Kingdom made a similar claim that “the critical words in article lA(2) of the Convention are
‘well-founded fear’ of being persecuted for what may compendiously be called ‘a Convention
reason’.”30 Hathaway and Foster have remarked that it is the general principle that “a person is a
refugee so long as she has a well-founded fear of being persecuted for a Convention reason,
whatever her other goals or ambitions […].”31
The significance of the fear of persecution in the refugee determination process is also
found in credibility assessments. It is noteworthy that decision makers have more and more
relied on credibility assessments in rejecting refugee claims. Jenni Millbank aptly observes that
“[c]redibility assessment has always been a major issue in refugee determinations and its
importance increases in the context of widespread introduction of ‘fast-track’ processes and the
manifest trans-national trend to truncate (or indeed remove) avenues for review.”32 Importantly,
in order to meet the credibility requirement, a refugee claimant has to present a “‘plausible’
account of persecution” in his or her story, and then, decision-makers decide its “truthfulness” on
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the basis of materials presented to them.33 If a claimant’s story is not credible, it is likely for
tribunals to reach an negative conclusion regarding refugee claims.
Furthermore, Hathaway and Foster also observe “the growing practice of equating lack of
credibility with absence of subjective fear, and hence with disqualification from refugee
status.”34 For example, the Immigration and Refugee Board of Canada states that “[w]here a
claimant is found to be lacking in credibility, the RPD[Refugee Protection Division] can
legitimately find that there is no subjective basis for the claim.” 35 In Amaniampong, the majority
of the Federal Court of Appeal upheld the decision of the Board not to grant refugee status due to
the claimant’s failure to establish subjective fear of persecution.36 More specifically, Hugessen J.
endorsed the Board’s finding of absence of subjective fear in terms of credibility, stating that
Unfortunately for the applicant, the Board was not satisfied that he had met the
subjective branch of the test. In particular it identified what it described as the ‘four
major elements’ of the claim and specifically found three of them to be implausible.
[…] It also found weaknesses in other ancillary aspects of the applicant's testimony
and concluded that he was not a credible witness.37
Tremblay-Lamer J in Kamana also stated that “[t]he lack of evidence going to the
subjective element of the claim is a fatal flaw which in and of itself warrants dismissal of the
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claim, since both elements of the refugee definition--subjective and objective--must be met.”38
This being so, it may be said that, in credibility assessments, the fear of persecution has received
primary attention.
The fear of persecution is not only a primary concern in determining refugee status. It
also plays a vital role in determining when refugee status may come to an end. Article 1C of the
Refugee Convention circumscribes conditions where refugee status may cease. In particular,
Article 1C(5) reads as follows: “[h]e can no longer, because the circumstances in connexion with
which he has been recognized as a refugee have ceased to exist, continue to refuse to avail
himself of the protection of the country of his nationality […].”39 According to UNHCR
Handbook, “‘[c]ircumstances’ refer to fundamental changes in the country, which can be
assumed to remove the basis of the fear of persecution.”40 Here, one can see clear connection
between the cessation of refugee status and the fear of persecution.41 It is important to note that
case law has developed in a way that emphasizes the absence of the fear of persecution as a
critical denominator of the cessation of refugee status.42 For example, the Federal Court of
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Appeal of Canada in Yusuf v. Canada (Minister of Employment and Immigration) stated as
follows:
[…] A change in the political situation in a claimant's country of origin is only relevant if
it may help in determining whether or not there is, at the date of the hearing, a reasonable
and objectively foreseeable possibility that the claimant will be persecuted in the event of
return there. […] the only test, is that derived from the definition of Convention Refugee
in s.2 of the Act: does the claimant now have a well founded fear of persecution? […].43
One can see a principle that the absence of fear of persecution may bring refugee status to
an end under Article 1C(5). Hathaway and Foster have observed that this principle has been
applied in various jurisdictions such as Australia, Japan and Europe.44 For example, they cite an
important European case, Abdulla, where the Court of Justice of the European Union clearly
endorsed the aforementioned principle.45 The Court stated as follows:
The change of circumstances will be of a “significant and non-temporary” nature, within
the terms of Article 11(2) of the Directive, when the factors which formed the basis of the
refugee’s fear of persecution may be regarded as having been permanently eradicated.
The assessment of the significant and non-temporary nature of the change of
circumstances thus implies that there are no well-founded fears of being exposed to acts
of persecution amounting to severe violations of basic human rights within the meaning
of Article 9(1) of the Directive. 46
In sum, the aforementioned case law points to “well-founded fear of persecution” as the
most important aspect of refugee status. Both substantive and procedural matters in relation to

43

Yusuf v. Canada (Minister of Employment and Immigration), [1995] F.C.J. No. 35 at para 2, [1995] A.C.F. no 35,
Hugessen J. [emphasis added].
44
Hathaway and Foster, supra note 31 at 479-80; Hathaway and Foster cite several cases that are closely associated
with the concerned principle such cases as Minister for Immigration and Multicultural and Indigenous Affairs v
QAAH OF 2004 and Another (2006) 92 ALD 513 and NBGM v. Minister for Immigration and Multicultural Affairs,
(2006) 231 CLR 52. They also pay attention to the Qualification Directive Article 11(2) which reads: “[i]n
considering points (e) and (f) of paragraph 1[the cessation clauses due to change of circumstances], Member States
shall have regard to whether the change of circumstances is of such a significant and non-temporary nature that the
refugee’s fear of persecution can no longer be regarded as well-founded”: Council Directive 2011/95/EU of 13
December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of
international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for
the content of the protection granted, [2011] OJ, L 337/9 [“Qualification Directive”].
45
Hathaway and Foster, supra note 31 at 480; Aydin Salahadin Abdulla and others v Bundesrepublik Deutschland,
C-175/08, C-176/08, C-178/08 and C-179/08, [2010] ECR I-01493 [Abdulla].
46
Abdulla, supra note 45 at para 73 [emphasis added].

32
refugee law are premised upon the conception of a well-founded fear of persecution. More
significant is the observation that case law appears to deal with the fear of persecution primarily
as a “push factor” rather than as one inextricably linked with the phenomenon of lack of state
protection in the first place. This is because, in case law, the issue of lack of state protection may
have become a secondary issue in some respects, as refugee tribunals would not engage in
examining unwillingness or inability of a state to provide adequate protection to a refugee
claimant, if they cannot find the fear of persecution in the first place. Further implications of the
persecution perspective on the legal definition will be dealt with in detail in Chapter 5. The
remainder of this chapter will focus on its ramifications on general policies.
The Persecution Perspective and Refugee Policies
Part of the reason why the EU leaders could safely make statements about receiving
Afghanistan’s refugees without actually contemplating the reality […] was that the
public imagination had not been fired to think about these refugees as people in
need of more than tents, blankets and food parcels.47
The prevalent perception of refugee status necessarily affects policy making processes. As
mentioned in the Introduction, a theoretical view on refugee status functions as both a driving
force of and a justification for refugee policy through providing legitimacy to it. Thus, it is
important to identify and analyze the full range of impacts that the persecution perspective has
had on refugee policies.
First, the persecution perspective has broadened the scope of refugee status on a policy
level. The broad meaning of a refugee is well illustrated by the UNHCR, which has adopted a
conception of refugee status that refers to various push factors. In its Note on the Mandate of the
High Commissioner for Refugees and His Office, the UNHCR has endorsed inter alia this broad
47
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meaning of refugees, stating that “[t]he High Commissioner’s core mandate covers refugees, that
is, all persons outside their country of origin for reasons of feared persecution, conflict,
generalized violence, or other circumstances that have seriously disturbed public order and who,
as a result, require international protection.” 48 According to this definition, refugee status is
defined by reference to a variety of push factors, which are not limited to persecution.
In fact, it is a general trend to define a refugee as broadly as possible. Alexander Betts
observes that more people leave their country of origin due to “human rights deprivations” rather
than for the fear of political persecution.49
Over time, […] the nature of human displacement has changed while the international
regime has remained relatively constant. There has been a gradual shift in the
circumstances under which people cross international borders in search of protection.
Rather than simply fleeing persecution many people cross international border because of
a very serious threshold of basic human rights deprivations […].50
With this shift in circumstances, while the narrow concept of refugee status has become less
meaningful, the extended concept has become more prominent since it better captures the new
reality.
Second, the persecution perspective has in no small way contributed to the shift in the
conception of the Convention refugees adopted by policy makers. With overemphasis on push
factors, Convention refugees came to be considered alongside groups of people who have fled
from “human rights deprivation”, such as “food insecurity, environmental change, and
livelihoods failure”.51 This has occurred because, under the influence of the persecution model,
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the political concept of persecution in the definition of a Convention refugee began to be aligned
with a range of push factors, rendering it detached from any political connotation. Put another
way, the concept of persecution has been rendered one of the social phenomena of distress,
which attracts humanitarian relief designed for a broader concept of a refugee. This social
concept of persecution may have brought about a significant change in refugee policies: asylum
to humanitarian relief. As will be seen in Chapter 2, a narrower political concept of persecution
focuses on the ruptured protection relationship between a refugee and a state, which is
manifested in the form of loss of political membership; thus, the discourse on remedy for refugee
status necessarily concerns political membership.
Third and most importantly, the persecution perspective has greatly diminished the
importance of providing political membership to refugees in the country of asylum through
collapsing the boundary between Convention refugees and other refugees. B.S. Chimni has noted
the significance of the distinction, forcefully arguing that “[t]he inclusive and indeterminate
character of so-called humanitarian practices has led to the blurring of legal categories,
principles, and institutional roles. These practices are threatening legitimate boundaries between
international refugee law, human rights law and humanitarian law.”52 In other words, the
prevalent mood of humanitarianism has tended to redefine refugee law as a branch of human
rights law, thus diminishing the importance of settlement (in the form of political membership)
as a unique and appropriate remedy for refugeehood.
In fact, there are basically two different solutions made available to two different
categories of refugees. Goodwin-Gill and McAdam have noted as follows:
[…] both the activities of UNHCR and the responses of States with regard to
refugees in the broad sense may be limited to the provision of refuge and material
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assistance, and the pursuit of voluntary repatriation. Only the refugee who has been
determined to have a well-founded fear of persecution, perhaps, enjoys the full
spectrum of protection and the expectations of a lasting solution in a country of
asylum or resettlement, although that presumption also may be questioned today in
light of recent State practice.53
From the persecution perspective, the Convention refugee is a person who “merely” flees on
account of a push factor of persecution. As a corollary, a solution for refugeehood is to simply
provide the “persecution-free” environment which does not necessarily refer to providing
surrogate political membership or citizenship to refugees in the country of asylum. This
simplified interpretation of refugee status has made it possible on a theoretical level that
Convention refugees, like others fleeing from a source of distress, may end up with only “the
provision of refuge and material assistance” in regions of origin until he or she may be
repatriated to the country of origin; in fact, this has become a reality in state practice.54 The
schemes of humanitarian assistance mirrors the language of the persecution perspective in a
significant way. In what follows, I will sketch core justifications for schemes of humanitarian
assistance (particularly, regional assistance schemes) and show the intricate relationship between
these schemes and the persecution model.
The Policy Shift from Asylum to Humanitarian Relief: Toward Regional Containment
Aleinikoff has observed that the basic tenets of refugee policy have changed over time. Formerly
they revealed an “exilic bias”, and now they present a “source-control bias”.55 Policies exhibiting
the “exilic bias”, offer refugees political membership in the form of settlement in a country of
asylum or resettlement in a third country. This solution was preferred to other durable solutions
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for European refugees in the period right after the end of World War II and during the Cold
War.56 As noted in Introduction Chapter, the emphasis on the fear of persecution within the legal
definition of a refugee provided necessary momentum for the West to grant asylum to
individuals fleeing from communist states during the Cold War.57 Charles B Keely observes that,
during the Cold War period, the settlement or resettlement of refugees was not only a feasible
policy – the number of refugees remained low – but also a political strategy against the
communist states.58
In the face of massive influx of non-European refugees, however, states’ policies began
to show a “source-control bias” by emphasizing the need for protection in countries of origin
rather than in countries of asylum, mainly Western states.59Aleinikoff remarks that “[t]his new
orientation focuses attention on countries of origin, supporting repatriation and human rights
monitoring before and after return.” 60 In a broad sense, the “source-control” refugee policy
refers to humanitarian assistance both in the countries of refugee origin and in regions of refugee
origin. Aleinikoff succinctly summarizes factors that drove the transition in refugee protection
regime from an “exilic bias” to a “source-control bias”61: 1) “a sharp rise in the number of
asylum-seekers”, 2) “cultural differences between refugees and their host countries”, 3) “large
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increases in outlays for refugee support programs and adjudication procedures”, 4) “an end to the
Cold War, which removed the ideological attractiveness of liberal resettlement policies.”62
Humanitarian schemes encompass two policies: 1) “preventive measures” in countries of
refugee origin or 2) humanitarian assistance in regions of refugee origin. “Preventive measures”
entail policies that may prevent outbreak of human displacement in the country of origin, e.g.
“monitoring and early warning, diplomatic intervention, economic and social development,
conflict resolution, institution building, the protection of human and minority rights and the
dissemination of information to prospective asylum seekers.”63 The UNHCR has considered
preventive measures to be an emerging trend and strategy in refugee protection, stating that
“[w]hereas the older paradigm can be described as reactive, exile-oriented and refugee-specific,
the one which has started to emerge over the past few years can be characterized as proactive,
homeland-oriented and holistic.”64 It has further commented that even in cases of failure of
preventive measures, it would be possible to contain the movement of refugees within their
countries of origin by providing inter alia humanitarian assistance such as relief and
rehabilitation assistance.65 This approach stresses a “right to remain” or a “right not to be
displaced” whereas the traditional refugee regime emphasizes a “right to leave one’s own
country”.66 The UNHCR has remarked that this approach “could save millions of people from
the trauma and hardship of exile and enable millions more to resume a settled life within their
own country.”67
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Humanitarian assistance schemes (or regional “protection” schemes) refers to a refugee
policy that aims at providing humanitarian assistance to refugees, such as providing temporary
shelters, daily necessities, minimum medical service, education for children etc., in regions of
refugee origin until they may find durable solutions such as voluntary repatriation, settlement in
the regions or resettlement somewhere else.68 Jeff Crisp outlines the advantages suggested by
proponents of regional “protection” regimes as follows:
[…] the “protection in regions of origin” approach could […] avert the need for refugees
and asylum seekers to make difficult, dangerous, and costly journeys to distant parts of
the world with unfamiliar cultures. In doing so, […] this approach would simultaneously
deprive human smugglers of their customers, reduce the pressures currently placed on the
asylum and social welfare systems of the industrialized states, and thereby discourage the
kind of xenophobic sentiments that have emerged in many parts of the developed world.
This, in turn, would enable a less frenzied and more rational debate on the refugee
policies and immigration needs of the world's more prosperous countries.69
The concept of regional “protection” was well explained in James Hathaway and Alexander
Neve’s proposal of “solution-oriented temporary protection of refugees”.70 They outlined a
regime in which a group of states that share common responsibility in relation to refugee crises
(“interest-convergence group”) assume different forms of responsibilities (the authors label this
“common but differentiated responsibility”).71 Put another way, member states of the group
provide protection in various forms according to their capabilities and domestic circumstances;
for example, one state may provide physical protection for refugees while another provides
funding.72 The “protection” provided under this scheme is basically temporary in nature.73 Thus,
a refugee is supposed to be assisted in regions of origin until he or she may find a chance of
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being repatriated to the country of origin. Furthermore, if a refugee reaches the territory of a
developed country which belongs to an “interest-convergence group”, the developed country
may relocate the refugee in another state of the same group, e.g., developing country, which may
provide physical protection; in this case, the developed country normally provide adequate
funding to the developing country.74
Hathaway and Neve proposed this regime for various reasons. First, contemporary
refugee regime is malfunctioning due to unfair burden sharing of refugee crises and conflicting
interests of states in relation to migration controls.75 Second, they observe a fear that the
reception of refugees whose backgrounds are different from the host community may negatively
impact on “the make-up of an asylum state’s community.”76 Hathaway and Neve have stressed
the relevancy of cultural commonality in the process of reception of refugees. They state that
“[t]he existence of ethnic, religious, or other bonds between refugees and the population of a
particular host state is often indicative of a situation in which refugees are most likely to be most
readily accepted.”77 A similar rationale is found in another article by Hathaway in which he
proposes “regional and interest-driven alternatives.”78 In this article, Hathaway recognizes that
“Western states by and large see the admission of refugees of divergent political and social
characteristics as presenting threats to their own domestic harmony.”79 In this context, he
proposes a regional refugee “protection” regime in which a refugee is “protected” in regions of
origin rather than in the countries of asylum, particularly, developed countries. Hathaway
remarks that “refugees would not have the liberty to seek asylum in the state of their choice but
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would rather be afforded protection within a culturally, racially, politically, or otherwise
affiliated state.”80
Third, the refugee protection regime is a “palliative regime that protects desperate people
until a fundamental change of circumstances allows them to go home safely.”81As such, the
refugee protection system should not be understood as one that obliges individual states to
receive unwanted refugees on a permanent basis; rather, repatriation should always be
considered a “viable” solution.82 Notably, for the sake of the successful repatriation of refugees,
Hathaway and Neve regard it critical for the refugee communities to preserve their “social,
political, and cultural identity” during the exile.83 In this regard, temporary assistance in regions
of origin coupled with the policy of repatriation is preferred. They contend that “geographical
proximity between the state of asylum and the country of origin is desirable to allow for ongoing
contact between refugee and stayee communities, and ultimately to facilitate repatriation.”84
Fourth, a utilitarian concern of expenditure on refugee protection has promoted the
regional protection model. It is noted that each year developed countries spend billions of dollars
to cope with a small number of refugees who reach their territories while spending only US $ 1.2
billion to handle more than 80 percent of refugees outside of their territories.85 This being the
case, Hathaway and Neve argue that “[u]nder a system of common but differentiated
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responsibility, the net resources available for refugee protection would be maximized by calling
on states to contribute in ways that correspond to their relative capacities and strengths.” 86
Peter H. Schuck has also proposed a regional “protection” regime featuring a market
system of “refugee protection quota.”87 Under this “refugee protection quota in market” regime,
a state has a “refugee protection quota” allocated by an international agency and the state may
discharge the quota either by providing physical protection to refugees or transfer the quotas to
other states by paying the latter states. In other words, a state may purchase “a discharge of its
obligation from transferee.”88 For example, given domestic hostility toward refugees, a rich state
may discharge its quota by paying another state in form of cash, “credit, commodities,
development assistance, technical advice” and even weapon.89 In this way, this proposal aims at
achieving double goals: respecting national interests and providing humanitarian “protection” for
refugees.
The legacy of the regional “protection” scheme proposed by Hathaway, Neve and Schuck
has continued within academia and the halls of government. In 2003, against the background of
UK’s proposal of regional processing schemes, Alexander Betts, in a UNHCR Working Paper,
introduced an “inter-state quasi-markets approach to asylum policy, through the separation of
purchasing state from providing state”.90 This approach basically refers to an outsourcing
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policy.91 For example, with regard to the United Kingdom’s various social reforms since 1988,
Betts observes that “[w]hile the reforms were broad and diverse, their central feature was for the
state to stop being both the funder and the provider of services. Instead, it was to become
primarily a funder, purchasing services from alternative and independent producers, whether
private, voluntary or public.”92 Betts sees that this logic of “quasi-markets” underpins the UK’s
proposal of regional processing schemes.93 This being the case, Betts interprets the implication
of the UK’s proposal as follows: the extraterritorial processing scheme is to “allow, at its most
simple, one state to pay another to provide basic asylum services on its behalf, subject to a
contractual relationship.”94 Betts neither endorses nor rejects the UK’s proposal; rather, he
suggests that the “quasi-markets” approach may be applicable to international refugee protection
regimes.95 It is important to note that, as of today, the idea of a regional “protection” scheme has
been put into practice in the European context, to varying degrees. The European Model of
regional “protection” will be examined further in Chapter 4.
More recently, in 2011, Christopher Wellman proposes a very similar approach to
Schuck’s market system of refugee quota. Wellman argues for the necessity of an international
authority that may assign “shares” (quota) of refugees to be admitted to each state.96 Under this
approach, a state is not required to open its border to receive the assigned quota; instead, it may
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consider paying another state so that the latter state actually admits refugees who have been
assigned to the former state.97 Wellman remarks that “the trading of carbon emissions” under the
Kyoto Protocol may be in parallel with his approach toward refugee protection.98 Under the
Kyoto Protocol, a state may transfer (sell) “emission reduction units or any part of an assigned
amount” to another state, or may acquire (buy) them from another state.99 Wellman comments
that there is “nothing inherently wrong with” these mechanisms, as the purpose of the Protocol is
not to curb an emission amount from a particular state, but is to “limit total emissions” on a
global level.100 Likewise, he argues, there is nothing inherently wrong with a quota system with
the option to transfer refugees to another state for protection, as, after all, refugee polices are to
“solve the global refugee problem”.101
In sum, it seems clear that the persecution perspective has provided significant
momentum to these regional “protection” schemes by providing a theoretical basis. First, from
the persecution perspective, the concept of a refugee has largely divorced from legal concept of
refugee status on a policy level; likewise, under the regional “protection” scheme, refugees are
offered humanitarian assistance rather than legal status. Second, the persecution perspective sees
a refugee as one who flees from various push-factors including persecution, and proposes “push
factors-free” environment as a solution for refugeehood. In a similar manner, regional
“protection” schemes basically aim to providing a “push factors-free” environment on a temporal
basis until refugees may be repatriated to their home country. Third, the persecution perspective
may offer support to regional “protection” schemes in spite of their serious shortcomings. As
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will be discussed in Chapter 4, the most serious challenge against such schemes is that many
refugees tend to stay in regions of origin for such a long time without hint of repatriation or
resettlement. However, according to the persecution model, protracted refugee situations may not
undermine the humanitarian assistance scheme (or the regional “protection” scheme) itself at
least on a theoretical sense, as refugees are at least free from distress (particularly, persecution)
that they have suffered from in their country of origin. After all, large populations in the world
are living in poverty and hardship.102 Without a strong normative claim against the persecution
perspective, some form of regional “protection” schemes may prevail more and more over legal
protection in the country of asylum.
Conclusion
Brian Barry observed:
The need for humanitarian aid would be reduced in a world that had a basically
just international distribution. It would be required still to meet special problems
caused by crop failure owing to drought, destruction owing to floods and
earthquakes, and similar losses resulting from other natural disasters. It would also,
unhappily, continue to be required to cope with the massive refugee problems that
periodically arise from political upheavals. 103
The persecution perspective has become a dominant viewpoint on refugee status; it underlies
schemes of humanitarian assistance that aim at providing “protection” to refugees in regions of
origin as, ostensibly, a “complementary” solution to the institution of asylum under the Refugee
Convention. Under the widespread influence of the persecution perspective, the political concept
of refugee status has significantly diminished, at least on a policy level, to the extent that
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Convention refugees are treated like other refugees who need some forms of humanitarian relief.
From the persecution perspective, governments are not required to provide surrogate political
membership or citizenship to refugees. Instead, they are justified in providing the “survivaloriented” refugee policy in regions of origin. Refugees are treated with humanitarian assistance
(“survival”) rather than legal protection (“settlement”). In this way, the persecution perspective
has made refugee protection a matter of charity, benevolence, or goodwill rather than a matter of
legal justice. In response, scholars have mounted a sustained challenge to this analysis. The next
Chapter will examine these alternative perspectives on refugee status.
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Chapter 2 Refugee Status and Citizenship: The Interdisciplinary Roots
of an Alternative Perspective on Refugee Status
Introduction
In Chapter 1, the persecution perspective was presented as a dominant view on refugee status
that provides the grounding for a humanitarian approach toward refugees. Even in case law, the
persecution perspective has attained such prominence that many tribunals tend to look
exclusively for a well-founded fear of persecution in upholding refugee claims. On a policy
level, the concept of persecution has been aligned with various social push factors such as
distress and conflict, and has lost all political connotation. The persecution perspective has
created a powerful image of a refugee as a person who is in need of protection from various
forms of distress, but not necessarily in need of political membership.
However, a number of legal scholars, historians, political philosophers and international
relations theorists have begun to challenge this view.1 In this Chapter, I focus on their work.
These critics have argued that the persecution perspective overlooks the essential element of
refugee status, that is, lack of state protection in the context of the international state system.2 In
this dissertation, this view is called the “protection perspective”. The protection perspective
basically illuminates the historical and theoretical meaning of refugee status against the
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background of the nation-states system.3 It takes into account both the role of the state and the
international state system as a whole when defining refugee status.4 Under the current
international state system, the “nation-state” is “the normative basis of a state’s claim to
legitimacy”;5 everyone must belong to a nation-state and the nation-state should protect its own
citizens.6 Essentially, the failure of states to uphold their responsibility to provide protection
leads to the loss of political membership or citizenship.7 This being the case, the core element of
refugee status is a ruptured protection relationship (lack of state protection) between a refugee
and her nation-state – thus, the loss of de facto or de jure citizenship – which is manifested in the
form of “persecution”.8
At this early juncture, it may be helpful to employ Jean-François Durieux’s
categorization of three paradigms of refugees: “the Admission Paradigm”, “the Rescue
Paradigm”, and “the Non-Return Paradigm”.9 He argues that the concept of a refugee does not
refer to one reality; rather it denotes “three distinct realities”.10 In Durieux’s three paradigms,
each paradigm refers to a distinct mode of refugeehood, which requires a unique remedy. First, a
Convention refugee belongs to the Admission Paradigm in which he or she receives “admission
and inclusion into a new community” as a remedy– that is, surrogate political membership.11 He
even argues that “[c]ontrary to an emerging trend in refugee scholarship, I hold that the principle
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of non-refoulernent is not the foundation of refugee status under the 1951 Convention. Rather,
the Convention’s focus is on admission as a positive duty.”12 Second, the Rescue Paradigm deals
with the dominant image of refugees “as victims of disaster, or people in distress” whether manmade or natural.13 The paradigm focuses on “saving lives” of refugees rather than providing
surrogate political membership to them.14 Third, those who are protected against refoulement
under human rights law (rather than refugee law) are considered as refugees under the NonReturn Paradigm. These are neither Convention refugees nor those who suffer from disaster;
however, if returned, they may be subject to “arbitrary deprivation of life, torture, or cruel,
inhuman or degrading treatment or punishment.” 15 These are people who receive so-called
“complementary protection”.16 Each paradigm does not completely independent; rather it
overlaps in a certain degree.17 In any event, his analysis on three different types of refugees is
inspirational in illuminating the importance of asylum as the remedy for Convention refugees.
The protection perspective pays particular attention to the political nature of persecution
with regard to Convention refugees. For example, Matthew E. Price comments that “persecution
is not just another type of harm against which protection is needed. It is a political harm that
effectively expels victims from their political communities, and it calls for a political
response.”18 Seen in this way, refugeehood is clearly distinguishable from other humanitarian
emergencies where people are in need of various types of aid. In addition, the ultimate remedy
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for refugee status is to provide surrogate political membership or citizenship rather than to
provide mere humanitarian assistance.19
In this chapter, I explore and assess theoretical arguments that underlie the protection
perspective in various scholarly fields. Interdisciplinary research shows a pattern of thinking in
which the concept of refugee status is formulated as inextricably associated with 1) loss of
political membership or citizenship 2) in a particular historical background or on a theoretical
level. In particular, this chapter examines the argument that refugees, because they suffer from
exclusion from their political community and are in need of surrogate political membership, are a
categorically distinctive group of people from those who need humanitarian assistance.
After conducting detailed analysis of various arguments, I will conclude that the
protection perspective provides a plausible and balanced account of the meaning of refugeehood
and offers insight into what should be an adequate form of remedy. The protection perspective
illuminates a forgotten aspect of refugee status (being expelled from a political group), and
buttresses the claim for surrogate political membership or citizenship as an ultimate remedy for
refugee status. Furthermore, it is worth noting that the protection perspective uses the language
of “relationship” in defining refugee status. It is not a social push factor that unilaterally drives a
refugee out of her country, but instead it is the broken relationship between a refugee and her
nation-state that entitles her to seek asylum in other countries. In this regard, the protection
perspective goes much deeper into the underlying cause of refugeehood than the persecution
perspective.
Refugee Status and the Emergence of a Nation-States System: Historical Analysis of
Refugee Status
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A prominent feature of the protection perspective is its proposal that the concept of refugeehood
has emerged against the background of formation of the nation-states system.20 This historical
account gives much deeper meanings to refugee status by drawing our attention to the issue of
“belonging” in a nation-state. In this historical analysis of refugee status, modern refugees are
qualitatively different from so-called “ancient refugees” and other types of refugees in history.21
There is no doubt that in ancient and medieval times, there were fugitives who crossed
boundaries to seek asylum. However, modern refugees are qualitatively different on account of
the emergence of well-defined political and jurisdictional borders founded on conceptions of
national self-determination.22 Emma Haddad recognizes that “although the forced displacement
of peoples is not new, it was only in the twentieth century that the refugee figure was invented as
one particular sub-category due to the international system of separate sovereign states that
creates her.”23
In medieval times or in the empire era, people’s movement was relatively free, as there
was no concept corresponding to the contemporary political borders through which states
monopolize control over the movement of people.24 Haddad observes that “[j]urisdictional
boundaries in the medieval world were more porous and overlapping than the rigid, impenetrable
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borders of the modern world.”25 However, in the current international state system, everyone
must live within well-defined political and jurisdictional boundaries set up by nation-states.
According to the Refugee Convention, a refugee is a person who crosses established political and
jurisdictional boundaries. Scholarship has observed that such boundaries are the product of the
late 19th century or the early 20th century.26 During this period, nation-states became “the global
norm for political organization.”27 Katy Long has argued that the origin of the modern refugee
concept can be traced back to the time of collapse of empires and emergence of nation-states in
the early 20th century when “unmixing” of peoples within the collapsed empires was a norm in
order to secure “durable peace in Europe” through making “homogeneous nation-states.”28
A growing number of historians support the thesis that refugee status originated from
historical events in the late 19th and early 20th century. For example, Charles B. Keely locates the
origin of modern refugees in the emergence of nation-states as “the mode of geopolitical
organization”.29 Keely states that “[n]ation-building that seeks to manage or change
multinational reality is likely to produce refugees, as shown by 500 years of history from the
expulsion of Moors and Jews from Spain in 1492 to recent ethnic cleansing in Bosnia.”30 He
identifies “three sources of refugee production”: “multinational realities that conflict with the
nation-state norm, ideological disagreement, and state failure.”31 Importantly, under the nationstate model, individuals are supposed to be protected by their own states. The absence of such
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protection would trigger refugee movements which may in turn undermine or threaten the
international states system itself.32 Similarly, Panikos Panayi has observed that the origin of
modern refugees is located in both the collapse of empires and uprising of nationalism under the
nation-states system.33 Panayi points out that “the rise of nationalism in the nineteenth century
acts as a key to the ethnic cleansing and refugee creation which followed the collapse of the
Ottoman Empire.”34
Peter Gatrell arrives at similar conclusions when examining the meaning of refugee status
from a broader institutional perspective. He observes that the refugee crisis in the 20th century
differs from previous refugee movements in that “[t]wentieth-century displacement was
unprecedented by virtue of being linked to the collapse of multi-national empires, the emergence
of the modern state with a bounded citizenship, the spread of totalizing ideologies that hounded
internal enemies, and the internationalization of responses to refugee crises.”35 Thus, the
emergence of nation-states has arguably created “even more favourable conditions for the
persecution of minorities who did not meet the criteria of political membership.”36 In this regard,
Gatrell critiques an excessively humanitarian focus on refugee issues without investigating
underlying causes of displacement; he laments that “history was kept out of the picture; it was an
unnecessary distraction and an unwelcome complication.”37 With respect to the sufferings of
Russian and Armenian refugees in the early 20th century, Gatrell argues that “while impressive
humanitarian efforts addressed their material needs, little attempt was made to understand the
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root causes of their displacement during the course of history.”38 Importantly, Gatrell gives a hint
as to why nation-states began to concentrate on developing a humanitarian approach to refugee
issues in the early 20th century. He argues that “[m]ember states insisted that the League of
Nations should keep ‘political’ questions out of refugee relief. This encouraged a sense that
refugees were miserable flotsam and jetsam.”39
Aristide R. Zolberg and his co-authors present the idea that the origin of the word,
“refugee”, can be traced back to as early as the 17th century and applied to the Huguenots who
were “persecuted Calvinists from France.”40 Their work covers religious and political refugees in
the 17th and 18th century, and national minorities and the stateless from the late 19th century to
the middle of 20th century. Even though their analysis of concept of a refugee is traced to these
roots, they also point out “the dynamics of absolutist state-formation” as the underlying cause of
refugee status. Importantly, they observe that the collapse of empires brought about by World
War I and the concomitant emergence of nation-states provided a background condition for
creating national minorities and the stateless. Zolberg and his co-authors forcefully argue that
“[t]he proliferation of stateless persons, of whom the most prominent were the Jews, was the
culmination of the nation’s conquest of the state.”41
In sum, the historical analysis of refugee status demonstrates that the modern concept of
refugee status is a product of both the collapse of empires and emergence of nation-states system.
It is significant to acknowledge that this analysis conceives a refugee to be a person who has
become “stateless”, thus has lost “belonging” and “protection”, in the nation-states system. In the
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empire era, different nations lived together relatively in peace under the powerful institutional
governance represented by an emperor.42 However, in the nation-state era, the issue of belonging
to a political community came to the fore, as, inevitably, some began to be excluded from a
particular political community, wandering across the borders, looking for another political
community. The historical research brings to the fore this issue of belonging in relation to
refugee status, deepening the concept of refugee status from mere “helplessness” to the issue of
“belonging” (that is, citizenship).
This being so, what is clear from this historical perspective is that refugee status should
be defined in terms of the ruptured protection relationship between a refugee and a nation-state
rather than mere push factors. The relational terms, such as belonging, state protection, political
membership or citizenship (rather than persecution per se), are given primacy in relation to the
concept of refugee status. Certain international relations theorists have recently begun to pay
attention to this relational language of refugee status, and have further developed the ideas
suggested in the historical analysis.
Refugee Status, Citizenship and State Sovereignty: International Relations Perspectives on
Refugee Status
In general, the dominant schools of international relations (IR) have treated the concept of
refugee status as pre-given along with the conceptions of citizenship and state sovereignty.43 Put
another way, refugee status is regarded as an “ahistorical” concept, which explains why refugee
scholarship has tended to focus on how to deal with refugees in a more humanitarian way within
the international state system in which the implication of state sovereignty is fixed, and states’
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interests and identities are also fixed.44 In mainstream IR, there has been little room for critical
analysis of the relationship among the concepts of “citizenship”, “state sovereignty” and “a
refugee”. However, an alternative view within IR – provided by the English School and by
Constructivists – has proposed a different view.45
The thesis of the alternative view is that the concept of refugee status is a historical and
relational concept to be understood against the background of the emergence of nation-states. In
this regard, refugeehood has much deeper meanings in a historical and theoretical sense. The
views proposed by two prominent scholars, Alexander Betts and Emma Haddad, are worthy of
particular note, as their analyses are inspirational in illustrating this alternative view on refugee
status. Haddad proposes a hybrid of English School and Constructivism in which she highlights a
historical and institutional account of the refugee concept. By contrast, Betts canvasses various
international relations theories that shed light on different aspects of refugee status.
Haddad argues that in order to address contemporary refugee issues, it is necessary to
address the fundamental relationship between the concepts of refugee status, citizenship and state
sovereignty.46 She critiques the tendency to see refugee flows as unique crises by observing that
“[r]efugee flows are too often seen as isolated events, removed from the context which gives rise
to them. This gives impression that refugees are only created when things go wrong.”47 Instead,
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she locates the concept of a refugee within a historical context of emerging states endowed with
Westphalian sovereignty and a national self-consciousness.48
First, state sovereignty, a central feature of the Westphalian state system, has developed
in a way that “expresses the border between inside and outside, citizen and non-citizen, that
frames the contemporary understanding of political space and the international states system as a
whole.”49 Second, a national self-consciousness that had arisen out of the French revolution
contributed to the formation of the nation-states system.50 Haddad remarks that “[a]s the rights of
man came to be superseded by the rights of nations, so a national consciousness began to emerge
and take hold among the peoples of Europe. Dynastic principles of legitimacy gave way to
nationalism and popular politics, which were accompanied by the concepts of democracy and
citizenship.”51 Put another way, during the emergence of the modern state system, some residents
who had lived peaceably with neighbors began to be designated as outsiders, being expelled
from their own political communities. It was the institution of state sovereignty that enabled a
state to legitimately expel them in the international state system, and it was nationalism that
provided normative standard by which to choose who should be included or excluded.52
Accordingly, it may be argued that the modern state system – with its principal features,
citizenship and state sovereignty – is the origin of the modern concept of a refugee.53 The
development of the modern state system reinforced the constitutive relationship among “the
state-citizen-territory hierarchy” while defining refugees as outsiders from this hierarchy.54
Haddad even argues that “ […] the refugee is not the consequence of a breakdown in the system
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of separate nation-states, rather she is an inevitable if unintended part of international society.”55
Haddad’s view on refugee status well illuminates the historical and relational characteristic of
refugee status. Historically, refugees emerged during the formation of the nation-states system,
and, relationally, they are inextricably associated with the ruptured relationship between the
individual and the state – that is, the loss of political membership or citizenship.
In a similar vein, Betts duly recognizes both a historical and relational account of refugee
status. He observes that, within the English School, “the very concept of a refugee cannot be
seen in isolation from the historical creation of the contemporary system of nation-states.”56 With
respect to a relational aspect of refugee status, Betts plausibly remarks that “[c]oncepts such as
‘refugee’ and ‘IDP’ exist in relation to sovereignty and the state. Their legal definitions are
entirely relational to the state system. The notions of a ‘refugee’ or ‘IDP’ only make sense
insofar as they describe a relationship between the concepts of citizen, state, and territory that
comprise the nation-state.”57 Put another way, the concept of a refugee emerged within the
modern state system, and, as such, it is essentially a “state-centered” concept rather than a
humanitarian concept.58 Betts argues that “[i]ndeed the state system is premised upon an
unproblematic nexus between state, citizen, and territory. However, the existence of refugees and
IDPs represent anomalies to this.” 59 The implication is that refugee status is deeply connected
with systemic failure rather than individual misfortune. Betts rightly observes that “[…] the
categories of forced migration and the state system are two sides of the same coin.” 60
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This novel idea of IR reinforces the thesis of the protection perspective that a refugee is
one who is designated as an outsider, being judged as an incompatible person with her nationstate (by state sovereignty), losing de facto or de jure citizenship, thus enjoying no state
protection in the nation-states system. The protection perspective provides this balanced view of
refugee status by squarely locating the issue of refugee status in the discourse of citizenship.
Refugee Status and Loss of Political Membership or Citizenship
The core insight of the protection perspective is that refugee status is primarily related to the loss
of political membership or citizenship rather than persecution per se. Long, in Refugees,
repatriation and liberal citizenship, has remarked that “ [a]ll three ‘durable solutions’ developed
by the international community in the twentieth century – repatriation, resettlement and local
integration – are intended to restore a refugee’s access to citizenship, and through citizenship the
protection and expression of their fundamental human rights.” 61 She specifically pays attention
to “repatriation”, stating that repatriation has been a preferred solution, as it not only provides
legal citizenship to refugees but also restore a sense of “belonging” which encompass ethnocultural elements of citizenship.62 Long also draws attention to the political nature of
refugeehood, stating that “refugeehood must be viewed as a political state, requiring a political
remedy and not just a humanitarian response.” 63 For Long, “refugees are those who have been
unjustly expelled from their political community.”64 Accordingly, it is imperative to restore
political membership or citizenship to refugees.
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The protection perspective illuminates this indispensable relationship between refugee
status, loss of citizenship and lack of state protection. This tripartite relationship is vital. Refugee
status is a relational concept. Long remarks that “the relationship between a refugee and the
country of his nationality is, under normal circumstances, governed by the obligations of
‘protection’, under the broad terms of some form of social contract or political trust.”65 Here,
“protection” is meant to be much more than simple personal safety; it refers to all the protection
privileges that are ensured by a state through the institution of liberal citizenship.66 Therefore,
refugee status is the manifestation of a breach of “social contract or political trust” with a state –
thus, the loss of political membership – which has rendered a person without state protection in
the international states system. In this context, Long forcefully argues that:
Recent interpretations of the definition [of the Convention refugee] have tended to
focus on debates surrounding the notion of “persecution” as the requisite standard
for determining refugee status. Yet arguably the more important concept, at least in
terms of political philosophy, is that of “protection”.67
From this protection perspective, an appropriate remedy for refugeehood is to provide a “liberal”
citizenship.68 Refugee status reflects de facto or de jure “statelessness” rather than mere
“helplessness”.69
This political aspect of refugeehood has been noted by numerous other scholars. Among
the most prominent is Matthew Price who presents refugees as victims expelled from “their
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political communities”.70 He too argues for the necessity of providing political membership as an
ultimate remedy for refugeehood.71 Price does not deny all the benefits that may derive from a
policy of humanitarian aid; instead, he attempts to maintain the political root of the institution of
asylum intact from an emerging trend of humanitarian assistance.72 He substantializes such a
claim through historiographical analysis. Price observes that formerly the institution of asylum
used to have two purposes: 1) the protection of fugitives who suffer from political harms and 2)
an expressive “posture of condemnation” over the unjust regime that demands extradition of a
fugitive under international criminal law.73 In this regard, Price makes a point that “for most of
its history, asylum has been viewed in political, rather than humanitarian, terms.”74
A. Convention Refugees and Other Refugees
Price’s analysis of refugee status takes an important segment of the protection perspective,
demarcating the political concept of refugee status and other types of refugees. Price is adamant
that the political conception of persecution should be distinguished from other types of harms.75
In explicating this point, Price uses “John Rawls typology of ‘burdened societies’ and ‘out-law
states’” and “Arendt’s distinction between a deprivation of rights and ‘the calamity of the
rightless’”. 76 In “burdened societies” where there is a “deprivation of rights”, people may suffer
from various push factors such as natural disasters, civil wars, and a state’s emergency measure
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of limiting citizens’ rights.77 In such a case, a state is not able to provide protection owing to
force majeure, even though it is willing to provide it. As such, people at least retain their original
political membership “in what Rawls calls a ‘people’ and what Arendt calls a ‘community’”.78 In
this case, it would suffice to provide some humanitarian assistance or relief even on a temporary
basis.79
On the other hand, in either “out-law states” or “the calamity of the rightless”, people
suffer from a lack of protection rather than being the victims of mere push factors; in this case,
mere humanitarian assistance may not be a solution.80 Price argues that “[…] to be persecuted is
to have one’s rights go unprotected because they are unrecognized.” 81 In the international statebased system, such a recognition is possible only through securing one’s right to political
membership or citizenship. Notably, the basic premise of Price’s arguments is that a state’s
unwillingness to protect (not, a state’s inability to protect) brings about refugee status.82 Later in
this section, I will revisit Price’s distinction between a state’s unwillingness and inability to
protect its citizens.
Andrew E. Shacknove also put forwards similar arguments. Basically, he argues that the
core element of refugeehood is “neither persecution nor alienage”, but “the absence of state
protection of the citizen’s basic needs”.83 What is significant in Shacknove’s analysis is that, like
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proponents of the protection perspective, he connects the concept of refugee status to the
phenomenon of “the severing of the normal social bond” between a citizen and a state.84 The
social bond refers to a “bond of trust, loyalty, protection, and assistance between the citizen and
the state.”85 In this regard, refugeehood is a political rather than a humanitarian concept.
However, Shacknove’s concept of refugee status differs from the protection perspective in that
the absence of protection is not exclusively associated with the loss of citizenship. Instead, the
concept of “basic needs” refers to “physical security, vital subsistence, and liberty of political
participation and physical movement.”86 As such, this idea of refugee status is sufficiently broad
to cover non-Convention refugees.87 Even though Shacknove argues that refugeehood “is
exclusively a political relation between the citizen and the state”,88 his view on refugeehood
ironically promotes the persecution perspective in a variety of ways.
Matthew Lister has pointed out these shortcomings in Shacknove’s arguments. Lister
critiques Shacknove’s concept of refugee status as one that blurs the distinction between
Convention refugees and other “refugees”. Lister squarely demarcates Convention refugees and
non-Convention refugees in terms of what we owe to them. First, he examines the case of those
whose “basic needs” are not met due to poverty. In such case, he argues that “it is highly
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plausible that we may best meet their needs not by allowing asylum in other countries, but rather
by helping these people ‘in place’, by providing, first, emergency assistance, and in the long run
by promoting both economic and political development.”89 On the other hand, with respect to
those whose “basic needs” are not met due to Convention reasons, he is adamant that “[i]n the
large majority of such cases the only plausible solution to the problem is to provide these persons
with a new state, and the only plausible way to do this is to allow them to enter and remain in an
existing state.” 90 Lister pays attention to the fact that, in the case of those who are persecuted on
account of the Convention reasons, “their state has not just failed to meet their needs but has
actively turned against them.”91 This being the case, the protection perspective makes a clear
distinction between Convention refugees and non-Convention refugees on a normative basis,
propelling a different direction toward “rightful” remedy for the Convention refugees, that is,
surrogate political membership or citizenship.
B. Political Harm inflicted by Non-State Actors and Social Contract Theory
At this juncture, one may point out that the protection perspective appears to be premised on the
proposition that a state should be the agent of persecution whether by its active participation (as
suggested by Lister) or through its unwillingness to protect (as suggested by Price). However,
this is in stark contrast to jurisprudence of major refugee-intake countries such as Canada and the
United Kingdom.92 For example, in Ward, the Supreme Court of Canada duly acknowledged that
the state does not need to be the agent of persecution. La Forest J. stated as follows:
[…] I find that state complicity is not a necessary component of persecution, either under
the “unwilling” or under the “unable” branch of the definition. A subjective fear of
persecution combined with state inability to protect the claimant creates a presumption
89
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that the fear is well-founded.[…] As long as this persecution is directed at the claimant on
the basis of one of the enumerated grounds, I do not think the identity of the feared
perpetrator of the persecution removes these cases from the scope of Canada's
international obligations in this area […].93
Put another way, the Court in Ward duly acknowledged that state inability to protect its citizens
in the case of persecution by non-state actors may render a person entitled to be recognized a
Convention refugee. It is noteworthy that Price, in his proposed distinction between a state’s
unwillingness and inability to protect, is averse to such jurisprudence, as he believes that it
“expands eligibility for asylum in a manner that is inconsistent with the political conception of
asylum.”94 As shown above, according to Price, one of core aspects of asylum is its expressive
posture of condemnation over a state that unjustly persecutes its own citizen. For Price, state
inability to protect is not something to blame, but to be assisted with humanitarian assistance or
relief.95
However, the protection perspective as proposed in this dissertation embraces the case
where a state is unable to protect its citizen who suffer persecution by non-state actors. While
fully acknowledging the political root of asylum as proposed by Price, on the basis of
aforementioned research from history and international relations theory, I propose that a certain
form of social contract theory may provide a more solid ground to base an adequate account of
refugee status in political philosophy. If modern refugee status emerged during the formation of
the international state system, it would be appropriate to examine the meaning and purpose of a
state through a lens of relevant political theory. Social contract theory, despite its shortcomings

93

Ward, supra note 8 at para 52.
Price, supra note 1 at 146.
95
Ibid at 159.
94

65
and outdated features, would illuminate important aspects of statehood; John Locke’s concept of
“trust” is still particularly relevant in liberal political thinking.96
Social contract theory is primarily concerned with political legitimacy of governments.97
Free and equal individuals look for an political mechanism through which to realize their
political goals such as peace, preserving life and maintaining equality in relation to one
another.98 When it comes to the debate on “a state’s inability to protect” in refugee determination
process, the views of two political philosophers are worth noting – Thomas Hobbes and John
Locke. The key observation accepted by both is that a state is the one that is able to provide
adequate protection without leaving a sphere of society uncontrolled by its sovereign power.99
The purpose of contract, whether historical or hypothetical, is that a state is to be able to protect
its citizens; otherwise, the contract is deemed broken.
For example, for Hobbes, free and equal individuals confer “all their power and strength
upon one man or upon one assembly of men” to overcome a warlike state of nature and to reach
“the common peace and safety”.100 Hobbes states that “[t]his done, the multitude so united in one
person is called a COMMONWEALTH […] And he that carryeth this person is called
SOVEREIGN, and said to have sovereign power, and every one besides, his SUBJECT.”101 In
the Hobbesian vision, a state is supposed to exercise its absolute sovereign power over all
matters within its political boundary; otherwise, it cannot secure peace from the state of nature,
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that is, war.102 Vicente Medina rightly comments that “[a]ccording to Hobbes, political authority
or sovereignty is granted by the people as a ‘gift’ to the sovereign only if and so long as the
sovereign protects them.”103
For Locke, the necessity of a state lies in protecting each individual’s natural rights, that
is, preserving one’s “life, liberty and estate”.104 A state functions as “a judge on earth with
authority to determine all the controversies and redress the injuries that may happen to any
member of the commonwealth […]”.105 Peculiar to Locke’s concept of social contract is that he
introduces the concept of “trusteeship” when addressing the relationship between a society and a
state.106 Locke states as follows:
[…] To this end it is that men give up all their natural power to the society which they
enter into, and the community put the legislative power into such hands as they think fit,
with this trust, that they shall be governed by declared laws, or else their peace, quiet, and
property will still be at the same uncertainty as it was in the state of nature.107
Put another way, in Locke’s vision, a state is entrusted by a society to perform its duty to protect
members of a society according to established law. As a corollary, if governments fail to perform
the entrusted duties, the governments are deemed non-existent.108 Locke has remarked that
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“[w]here there is no longer the administration of justice, for the securing of men’s rights, nor any
remaining power within the commuting to direct the force, or provide for the necessities of the
public, there certainly is no government left.”109 In this case, Locke continues to state that “[…]
the people are at liberty to provide for themselves by erecting a new legislative, differing from
the other, by the change of persons, or form, or both, as they shall find it most for their safety and
good.” 110
In the Lockean vision of statehood, it may be argued that partial legislative or executive
power is anomalous and contrary to the idea of a state, especially to the concept of trusteeship –
rather, a state is envisaged to exercise its legislative or executive power over all matters.
Applying this principle to the current debates on state inability to protect, a citizen will need
surrogate political membership in the case where a state is unable to protect its citizen from
persecution inflicted by non-state actors – in this case, the citizen’s political trust with the
original state is broken. Put another way, where the protection relationship under a social
contract or trust is ruptured due to a state’s inability to protect, it gives rise to the necessity of
establishing a new state or finding surrogate political membership in another state.
Hobbes and Locke’s views may shed light on another important aspect of refugeehood –
that is, why natural disasters are not recognized by the Refugee Convention. The social contract
or trust aims at designing legitimate political authority that may protect citizens primarily in
relation to one another. It concerns political mechanism that enables citizens to pursue their own
interests in a predictable, stable and peaceful way. As such, the social contract or trust is broken
when a state is unwilling or unable to ensure such a political mechanism by failing to protect
from discrimination or persecution, or where the state itself turns against its citizens. It is
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noteworthy that international refugee law, unlike international human rights law, propose a
unique remedy of settlement.111 This reinforces the argument that refugee status encompasses
something beyond simple violations of human rights or unmet basic needs due to natural
disasters.112 The protection perspective illuminates this aspect of refugee status, and provide a
convincing and plausible account of refugee status against the background of state formation.
C. Permanent Nature of Political Harm
Some may argue that in a case where the protection relationship has not been irrevocably
ruptured by persecution for reason of a Convention reason, some temporary solutions would
suffice. However, it is imperative to understand the nature of political harm to which the
protection perspective points. The harm comes from the broken relationship; once broken, it
requires a “new” relationship. Unfolding Locke’s social contract theory, in particular, “the
supposed right of emigration as a means of withdrawing consent”,113 Long states:
[…] what both [refugee community’s] flight and deportation signal is the end of all
pre-existing political arrangements which are no longer capable of offering viable
protection to refugee-citizens. Thus it is possible to recognize a historical moment
at which either the refugee community’s or the state’s (or both group’s) presumed
consent to the existing structures of political society was explicitly withdrawn and
the social contract broken.114
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Put differently, once a social contract of protection between a citizen and a state is
broken, it is the end of the contract – after all, refugees are those who have been designated as
“outsiders” by their nation-states. A refugee needs a new contract. Long suggests that
“repatriation can be seen as the use of the physical act of return to signify explicit consent to a
new contract of rights and duties preserving the liberal freedoms and duties of state, nation and
refugee-citizens.”115 The need for a permanent remedy is closely related to the distinctive form
of political harm that refugees suffer.
Matthew Lister also illustrates well the distinctive nature of the harm. He draws attention
to the Convention reasons such as race and religion, stating that “ […] from a theoretical and
normative perspective, these grounds cover aspects of our lives that are, in many ways, central to
our identities – they pick out features that we cannot change […] or should not have to change
[…].”116 In other words, persecution – that is, political harm envisaged in the concept of refugee
status – has something to do with our very central being. Refugee status is an ontological as well
as a relational concept. If people flee from their country of origin due to shortage of food or
economic hardship, the temporary solutions would suffice until the distress has settled down.117
However, the political harm that a refugee has suffered may neither be expected to end within a
short period of time nor be easily cured even by voluntary repatriation, much less temporary
humanitarian assistance.118 Megan Bradley remarks that “the restoration of the status quo ante is
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often impossible: Many of the crimes associated with displacement, such as torture, rape and
murder simply cannot be undone.”119 In this context, the protection perspective posits that
refugee status by its definition commends a permanent remedy rather than a temporary one.
In fact, the drafters of the Refugee Convention contemplated a permanent remedy for
refugee status. Although paragraphs of Article 1C of the Refugee Convention circumscribe the
conditions that may terminate refugee status, the Article also states that “[p]rovided that this
paragraph shall not apply to a refugee falling under section A (1) of this article who is able to
invoke compelling reasons arising out of previous persecution for refusing to return to the
country of his former habitual residence.”120 This exception is only applicable to a particular
category of a refugee under section A (1), that is, “statutory refugees”.121 However, it has been
observed that some states have extended its applicability to all Convention refugees.122 This
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being the case, it is important to examine the meaning of “compelling reasons”. The UNHCR
handbook highlights various factors that should be considered when determining whether there is
a compelling reason, such as suffering “under atrocious forms of persecution”, the attitude of
local people in country of origin, and “the mind of the refugee”.123 Canadian jurisprudence has
endorsed the test of “atrocious” or “appalling” mistreatment that may indicate there is a
compelling reason.124 Hugessen J in Obstoj stated as follows:
It is hardly surprising, therefore, that it should also be read as requiring Canadian
authorities to give recognition of refugee status on humanitarian grounds to this
special and limited category of persons, i.e. those who have suffered such appalling
persecution that their experience alone is a compelling reason not to return them,
even though they may no longer have any reason to fear further persecution.125
On the other hand, James C Hathaway and Michelle Foster argue very plausibly that,
when considering “compelling reasons”, “compelling psychological or comparable challenge to
successful re-establishment in the country or origin” should be considered.126 Their proposal, in
fact, encompasses the core element of the protection perspective. They argue as follows:
[…] if the asylum state adduces evidence of a substantial and significant change in
the country of origin that has taken hold and eradicated the basis for the risk once
faced by the refugee concerned, the Convention authorizes an inquiry into whether
that change has enabled the refugee to resume a positive relationship with her
country of origin.127
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If refugee status is a ruptured protection relationship between a refugee and a state, it is a
corollary that compelling reasons have something to do with re-establishing a “positive
relationship” with the home country. The relationship between the cessation clauses and the
protection perspective will be analyzed more in details below. In any event, whether “compelling
reasons” are based on humanitarian concerns or physiological reasons, it may be argued that the
drafters of the Convention and subsequent state practice have duly recognized the characteristic
of an irrevocably ruptured relationship between a refugee and a state.
The Protection Perspective and Case Law
At this juncture, it is significant to observe that recognition of the protection perspective has not
been limited to the abovementioned scholarly views on refugee status. In fact, the protection
perspective has been duly recognized by tribunals and courts in various jurisdictions with respect
to certain areas of refugee law. Especially notable are three areas of refugee laws: dual
nationality, the cessation of refugee status, and the meaning of a well-founded fear of
persecution.
First, as will be outlined in detail in Chapter 5, in the case of dual nationality of a refugee,
apart from a well-founded fear of persecution, tribunals have often examined availability of
protection from each country of nationality as a legal requirement to meet the definition of the
Convention refugee.128 If case law were to exclusively apply the persecution perspective, the
tribunals would primarily look into whether an individual has a well-founded fear of persecution
in each country of nationality; if no such persecution is found, the individual would not be
granted refugee status. However, in refugee decision making, the concept of effective nationality

128

See Chapter 5.

73
or availability of state protection has often been invoked in conjunction with “nationality” found
in Article 1A(2).129
From the protection perspective, even though it is found that a refugee claimant has fear
of persecution only in one country of nationality, but not the other, this does not necessarily
negate the possibility of being granted refugee status. It is more important to examine whether
the other country of nationality provides meaningful protection to refugees. In fact, it is critical
to examine whether there is protection relationship between a refugee and an alleged country of
nationality. If there is no such a protection relationship, the alleged country of nationality would
not be counted as “nationality” in the meaning of Article 1A(2).
This stance reflects the proposition that the nationality of a refugee as found in the
Refugee Convention is a legal term embodying a protection relationship between the individual
and the state. This position is arguably endorsed by the Supreme Court of Canada. In Ward, La
Forest J recognizes a presumption that a country of nationality is “capable of protecting its
nationals.”130 He states that “an underlying premise of this presumption […] is that citizenship
carries with it certain basic consequences. One of these […] is the right to gain entry to the
country at any time.”131 While it is unclear whether the Court in Ward adopts the protection
perspective as a whole, it at least appears to endorse the protection perspective in cases of dual
nationality.132 In fact, with respect to Ward’s dual nationality (Irish and British), the Court
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considered it legally necessary for the Board to determine “whether Ward can be afforded
protection in Great Britain.”133
In Australia, just before the concept of effective nationality was abandoned through
legislation in 1999,134 the Federal Court of Australia had even stated that “‘effective nationality’
is a nationality that provides all of the protection and rights to which a national is entitled to
receive under customary or conventional international law.”135 In a similar manner, the tribunals
of the United Kingdom have looked beyond the simple fact of dual nationality, examining state
practice in dealing with the putative citizens.136 All these examples point to the reality that
refugee decision making does not completely cling to the persecution perspective. The protection
perspective may not be the dominant view; nevertheless, it has been frequently recognized in
case law. 137
Second, the protection perspective also has been recognized in varying degrees in relation
to the cessation of refugee status. Article 1C of the Refugee Convention enumerates situations
where refugee status may come to an end.138 Especially, Article 1C(5)-(6) circumscribe cases
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where refugee status cease to exist due to the change of circumstances. Article 1C(5) reads as
follows: “[h]e can no longer, because the circumstances in connexion with which he has been
recognized as a refugee have ceased to exist, continue to refuse to avail himself of the protection
of the country of his nationality […].”139 Article 1C(6) contain same conditions with Article
1C(5) in the case of the stateless: “[b]eing a person who has no nationality he is, because of the
circumstances in connexion with which he has been recognized as a refugee have ceased to exist,
able to return to the country of his former habitual residence.”140
A key controversial legal issue connected with Article 1C(5)-(6) is whether the absence
of fear of persecution is a necessary and sufficient condition upon which to invoke the change of
circumstances, giving rise to terminating refugee status, or there is something more required to
meet the conditions set out in Article 1C(5)-(6). As examined in Chapter 1, the persecution
perspective appears to be dominant when contemplating the application of Article 1C(5)-(6) in
various jurisdictions.141 However, the protection perspective has not become obsolete in case
law.
Hathaway and Foster have arguably based some of their arguments on the protection
perspective, relying on recent case law. For example, with regard to Article 1C(5), a majority of
the Full Federal Court of Australia in QAAH stated that in order for the cessation clause to apply,
there has to be “fundamental and durable changes in the refugee’s country of nationality”.142
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Importantly, the court duly considered Lord Brown’s statement in Hoxha, UNHCR documents,
and Hathaway’s proposal of three tests in relation to Article 1C(5),143 all of which arguably set
out conditions much more than mere absence of fear of persecution. For example, Lord Brown in
Hoxha comments that “[…] the approach to the grant of refugee status under art 1A(2) does not
precisely mirror the approach to its prospective subsequent withdrawal under art 1C(5).”144
Article 1A(2) defines refugee status on the basis of a well-founded fear of persecution for a
Convention reason, as has been examined in Chapter 1. In this regard, Lord Brown’s comment
may be taken to mean that exclusive application of the persecution perspective is not warranted
in relation to Art 1C(5).
Two UNHCR documents were considered in this case: the UNHCR’s guidelines on
International Protection and UNHCR’s Note on the Cessation Clauses.145 Although the UNHCR
in its early guidelines connected the cessation clause with the absence of fear of persecution, it
qualified conditions of the cessation clause by stating that “[f]or this cessation clause to be
applicable, there must be fundamental changes in the country of origin which can be assumed to
remove the basis of the fear of persecution. The changes must be major, profound or
substantial.”146 Importantly, in more recent guidelines, to which the QAAH Court referred, the
UNHCR envisages more comprehensive change of circumstances in the country of origin in
relation to the cessation of refugee status. The Court noted inter alia the following paragraph in
the guidelines:
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In determining whether circumstances have changed so as to justify cessation under
Article 1C(5) or (6), another crucial question is whether the refugee can effectively reavail him- or herself of the protection of his or her own country. Such protection must
therefore be effective and available. It requires more than mere physical security or
safety. It needs to include the existence of a functioning government and basic
administrative structures, as evidenced for instance through a functioning system of law
and justice, as well as the existence of adequate infrastructure to enable residents to
exercise their rights, including their right to a basic livelihood.147
These conditions set out in the guidelines certainly go beyond the mere absence of fear of
persecution so far as to cover general political, economic and social situations of the country of
origin.148 Notably, in its early guideline, the UNHCR also emphasizes that such a change must be
“durable”, and seriously considered general human rights situations as a critical element in
determining the durability of the change.149
Lastly, the so-called “three-prong ‘Hathaway test’” articulates three conditions to be met
in order to invoke the cessation clause: “substantial political significance”, “truly effective”,
“durable”.150 The significance of this test lies in the fact that it prescribes conditions more than
simple absence of persecution as legal requirements to be met in order to invoke the cessation
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clause.151 As such, the test, in truth, reflects the core meaning of refugee status envisaged by the
protection perspective. More recently, Hathaway and Foster have further developed this view of
the cessation clauses in line with core argument of the protection perspective.
In our view, neither the equation of “ceased to exist” with the absence of a wellfounded fear nor the assumption that protection exists (or, in the case of a stateless
refugee, that return is possible) simply because the once well-founded fear has
dissipated can be reconciled to the text of Art. 1(C)(5)-(6) interpreted in light of its
context, object, and purpose.152
According to literal meaning of Article 1C(5)-(6), they argue, there are two requirements in
Article 1C(5)-(6). First, there should be a change of circumstances; second, it should be
determined “whether that precipitating event has also led to the restoration of protection […].”153
They argue that “‘ceased to exist’ is a more demanding standard than risk below a well-founded
fear; and the additional requirement of ability to access protection (or to return for stateless
refugees) limits cessation to cases in which there is evidence of access to an affirmative
relationship with the home country, not simply the absence of a negative.”154 The thesis of the
protection perspective – an individual should have at least political membership in the nation-
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states system, thus enjoying state protection – is arguably recognized in this statement. Without
confirming the restored protection relationship, a refugee cannot be returned to the country of
origin, although a fear of persecution may have subsided.
Third, it is significant to note that, in case law, tribunals tend to use the concept of
availability of state protection as a criterion by which to assess the objective aspect of “a wellfounded fear of persecution”.155 For example, La Forest J. in Ward states that “[h]aving
established that the claimant has a fear, the Board is, in my view, entitled to presume that
persecution will be likely, and the fear well-founded, if there is an absence of state
protection.”156 This statement is critical in that an absence of state protection may establish both
persecution and well-foundedness of fear in an objective sense. It also illuminates the fact that
“persecution” in refugee law has a different connotation from “persecution” as a simple push
factor. The former has a deeper meaning that is only to be understood against the background of
lack of state protection. In a similar manner, the House of Lords in Horvath endorsed two tests
which must be satisfied in order to establish refugee status in the context of serious harm
incurred by non-state actors: “the fear test” and “the protection test”.157 Importantly, with respect
to the relationship between the tests, Lord Hope of Craighead states as follows:
The proper starting point, once the tribunal is satisfied that the applicant has a
genuine and well-founded fear of serious violence or ill-treatment for a Convention
reason, is to consider whether what he fears is “persecution” within the meaning of
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the Convention. At that stage the question whether the state is able and willing to
afford protection is put directly in issue by a holistic approach to the definition
which is based on the principle of surrogacy.158
Here, the issue of lack of state protection in terms of a state’s unwilling or inability to protect,
has become a focal point in determining whether a particular act of violence may correspond to
“persecution” in refugee law. Hathaway and Foster concur with this view, stating that “ […]
failure of state protection is an integral element of a determination of whether a person is at risk
of being persecuted.”159 In this regard, it may be argued that the availability of state protection
determines whether there is persecution on an objective sense. Hathaway and Foster conclude
that “[i]nsofar as it is established that national protection is available to the claimant, a fear of
being persecuted cannot be said to exist.”160
At this juncture, it is worth noting that an inquiry into lack of state protection is vital in
determining 1) existence of the objective element of fear and 2) whether a particular harm
amount to persecution. Immigration and Refugee Board of Canada rightly notes that “[t]he issue
of state protection goes to the objective portion of the test of fear of persecution […].”161 Here
comes an important issue in relation to the idea of fear. It is interesting to note that Hathaway
and Foster have recently contended that a subjective element of fear – that is, one of key aspects
of refugee status from the persecution perspective – is not only redundant but also misleading in
determining refugee status. They argue as follows:
[…] the object and purpose of the Convention as adumbrated by senior courts
strongly support an interpretation of “fear” that emphasizes its anticipatory rather
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than emotive qualities. The substantive consideration of subjective fear as part of
the ‘well-founded fear’ inquiry is inconsistent with established protection
principles, and is otherwise out of keeping with the goals of refugee law.162
Their argument to this effect strongly indicates that the only relevant criterion in determining
“well-foundedness” of fear is an objective fear.163 How is a fear established on an objective
sense? As shown above, an absence of state protection may suffice to establish a fear on an
objective sense. Importantly, Hathaway and Foster remark that “[i]ndeed, […] a well-founded
fear may be established entirely on the basis of pertinent country of origin information.”164 What
kind of information is included in the “country of origin information”? It concerns about country
conditions in general and human rights situations in particular,165 and as such, it is inextricably
associated with an inquiry into state protection in the country of origin. For example, in 2015, the
Federal Court of Canada in Hassankiadeh considered a variety of country information, which
suffice to establish an objective risk if applicants were returned to Iran.166 The information
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presents human rights situations of Christians or Christian converts in Iran, which basically
demonstrates lack of state protection for Christians in Iran.167
This being the case, if subjective element of fear is completely excluded in the
conception of well-founded fear, it may be argued that an absence of state protection is the
sole necessary and sufficient condition that establishes a well-founded fear of persecution.
In this regard, the absence of state protection in the country of origin may give rise to
recognition of refugee status, dispensing with the idea of fear at the outset. It is unclear
whether Hathaway and Foster intend to give this effect to their argument. However, such a
conclusion is a logical and reasonable consequence, if unintended, when subjective
element of fear is completely removed from refugee determination process.
Taking stock, the availability of state protection has been a critical aspect of refugee law.
This is because it is closely associated with the overarching purpose of refugee protection, that
is, surrogate protection.168 Various jurisdictions have acknowledged that international refugee
protection is in nature surrogate protection.169 La Forest J in Ward famously stated that “[…] the
rationale underlying international refugee protection is to serve as ‘surrogate’ shelter coming into
play only upon failure of national support. When available, home state protection is a claimant’s
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sole option.”170 Hathaway and Foster also concur with idea of surrogate protection, stating that
“[…] the Refugee Convention’s overarching goal is to provide a new national home to persons
driven from their own country by the risk of being persecuted.”171 More importantly, Hathaway
and Foster, like proponents of protection perspectives, point to the international state system as
providing a background condition for refugeehood.
This commitment to providing surrogate or substitute national protection is
grounded both in the basic commitment of the interstate system to ensuring that all
individuals have a nationality in the legally recognized form of citizenship, and are
thus effectively ‘allocated’ to a state, and also in the recognition that nationality
provides the essential means by which individuals are able to avail themselves of
the full range of protection established by international law.172

Conclusion
The protection perspective provides a critical alternative to the dominant view of refugee status.
It underscores that the concept of refugee status has emerged against the background of the
emergence of nation-states system, and it is deeply associated with a refugee’s loss of political
membership or citizenship in a nation-state, thus experiencing lack of state protection. The
implication of loss of citizenship is enormous as it implies that a person has no protector of his or
her human rights in the international state system. Refugeehood touches the much deeper reality
of the international state system. “Persecution” is a mere symptom of loss of citizenship and state
protection. The protection perspective illuminates the forgotten baseline that refugee status is
both political and relational concept – rather than humanitarian concept – which reflects hidden
reality of the international state system. When this reality is covered with rhetoric of
humanitarian “protection” or assistance, refugee status is turned into more popular image of the
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helpless rather than the de facto or de jure “stateless”. The protection perspective attempts to
restore the original meaning of refugeehood, proposing that what refugees mostly need is
“belonging” (political membership or citizenship) in nation-states system rather than
humanitarian assistance per se.
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Chapter 3 Refugees, Citizenship, and Cosmopolitan Justice
Introduction
In the 21st century, developed countries appear to have focused more on developing and
implementing refugee policies that aim at ensuring “survival” rather than those that aim at
“settlement” of refugees. Thousands of refugees are “contained” in refugee camps in regions of
their origin, sometimes for up to 20 years or beyond, without a hint of hope of repatriation or
other resolution.1 Refugee policies that used to provide a “settlement kit” (repatriation,
settlement, and resettlement) have now resorted to a “survival kit” (meeting basic needs of
refugees) under the umbrella of humanitarianism. This is not to say that a policy of settlement of
refugees in the country of asylum has ceased to exist; however, the value of the traditional
institution of asylum has significantly diminished to the extent that offering surrogate political
membership or citizenship to refugees has become the “reluctant” last resort.
The concept of “humanity” rather than “justice” appears to hold a key post in current
refugee policy-making. The Oxford English Dictionary defines humanity as “the quality of being
kind to people and animals by making sure that they do not suffer more than is necessary; the
quality of being humane.”2 As such, “humanity” is clearly associated with a branch of
international ethics that is distinct from the realm of justice. In particular, in the context of
prevalent discourse, humanitarianism has emerged as a powerful “ideology” that occupies
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pivotal position of theoretical forums for refugee law and policy.3 Humanitarianism is generally
defined as “the beliefs and practices of people who are concerned with reducing suffering and
improving the conditions that people live in.”4 Humanitarianism has enabled governments to
adopt such refugee policies as “preventive protection” in the country of origin and humanitarian
assistance in regions of origin (the regional “protection” scheme).5 What should be emphasized
here is that, under humanitarianism, the policy of settlement or resettlement of refugees through
providing surrogate citizenship is but one of several “solutions” rather than an ultimate one.
As I have already argued, the persecution perspective has accelerated and strengthened
the humanitarian approach toward refugee protection.6 As previously outlined, the persecution
perspective is a viewpoint in which various push factors, such as persecution, distress,
generalized violence and conflict, are considered as vital elements of refugee status. Persecution
is conceived as the determinative factor in defining the legal status.7 As long as refugee status is
defined in terms of push factors, a policy that aims at providing a “push factors-free”
environment is normatively justified. Under the persecution perspective, surrogate political
membership may be contemplated as one possible durable solution; however, it is not considered
an essential remedy for refugee status. After all, in refugee camps, a refugee may not experience
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the persecution that he or she has suffered in the country of origin. In this regard, the persecution
perspective has rendered the institution of asylum normatively redundant.
In this dissertation, I argue that humanitarianism bolstered by the persecution perspective
has failed to provide an adequate account of refugee status; neither does it provide a rightful
remedy for refugeehood on a normative basis. Humanitarianism is underpinned by the concept of
charity or benevolence. Predicaments of refugees across the world certainly call for charitable
responses. However, by referring back to an alternative perspective on refugee status (the
protection perspective) – lack of state protection is presented as a core element of refugee status,8
refugeehood should not be regarded as something that simply calls for our benevolence or
charity. Instead, it is deeply associated with an institutional failure to secure political
membership for each individual in the nation-states system. Revitalizing the discourse of justice
rather than humanitarianism in relation to refugee crises is of paramount importance, as it
squarely illuminates two inherent aspects of refugeehood: the right of a refugee to political
membership and the duty of a nation-state to provide surrogate political membership.
What does it mean to hold political membership or citizenship in the nation-states
system? Why is it identified as a matter of justice rather than charity for refugees? Why should a
duty to provide political membership to refugees be recognized? The answers to these questions
may be summed up as follows: the institution of citizenship is so essential for human wellbeing
in the international state system; without it, human beings lose their “humanness” (who they are
as a human being). International communities have concluded a variety of human rights
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conventions that have attempted to secure essential elements of “humanness” for individuals or
minority. However, without state protection, the discourse of human rights degenerates into an
empty claim. After all, in the international state system, it is the nation-state that primarily
provides human rights protection to individuals, more accurately, its citizens. This being the
case, providing surrogate political membership to refugees should not be regarded as a matter of
charity, but should be considered in terms of justice. In the realm of charity, we decide how
much and in what way we should contribute to alleviating the suffering of refugees; however, in
the realm of justice, we owe something to refugees who have a right to it, that is, political
membership.9
This chapter explores an account of cosmopolitan justice that may illuminate a forgotten
baseline from which refugee law and policy should proceed – the baseline refers to the normative
axiom that each individual should have at least one state membership within the nation-states
system. The “justice” approach toward refugee protection goes beyond the ethical posture that is
based on humanitarianism, and even beyond the discourse of distributive justice of political
membership that seeks a “just” criterion, according to which political membership may be
distributed on a global level. Instead, the version of institutional cosmopolitanism that I develop
brings home the core element of refugee status – that is, the loss of political membership or
citizenship – to the forefront. Rather than focusing on individual suffering, it connects refugee
status to a global institutional failure to secure the protective baseline for all persons in the
international state system. This chapter will conclude that institutional cosmopolitanism can
renew normative discourse by providing a solid theoretical alternative to humanitarianism in
refugee law and policy.
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Hospitality, Mutual Aid and Humanitarianism
Migration scholars have long recognized the treatment of strangers, whether at home or abroad,
as a matter of hospitality rather than justice.10 What is the core element of hospitality? Is it a
moral obligation? or a legal duty? or just a favour? In general, hospitality is taken to mean “[t]he
reception and entertainment of guests, visitors, or strangers, with liberality and goodwill.”11 As
such, it is closely related to the concept of favour, benevolence and charity. In the realm of
hospitality, the host is at liberty to show his or her goodwill to strangers – it is not a moral duty
in a strict sense.12 As such, the scope of hospitality depends on the host’s discretion – such as
forms, duration, and extent of hospitality.
However, in political philosophy, the concept of hospitality is nuanced and more layered
with ideas of moral obligation. Heidrun Friese notes that “[h]istorically, hospitality was a
religious and ethical duty, a commandment to generosity, aid and charity”13 For example,
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Immanuel Kant’s conception of hospitality certainly goes beyond the simple charity or goodwill.
Kant contributed an interesting definition as follows:
[…] hospitality (a host’s conduct to his guest) means the right of a stranger not to
be treated in a hostile manner by another upon his arrival on the other’s territory. If
it can be done without causing his death, the stranger can be turned away, yet as
long as the stranger behaves peacefully where he happens to be, his host may not
treat him with hostility.14
Kant’s concept of hospitality is basically a rights-based concept. It has been pointed out that
Kant’s concept of hospitality offers a right to visit, but not necessarily a right to reside, which
would require an additional pact with the existing communities.15 Although the host retains
discretion in turning away a migrant as long as it would not cause the death of the migrant,
according to Kant, a stranger has a “right to visit, to which all human beings have a claim, to
present oneself to society by virtue of the right of common possession of the surface of the
earth.”16 The Kantian understanding of right of common ownership of the earth has given rise to
discussion on distributive justice that focuses on setting the “just” terms and conditions upon
which to distribute political membership.17 In other words, embedded in Kant’s idea of
hospitality is a rights-based concept of justice.18
What I highlight here is that, contrary to the general tendency to regard hospitality as
simple charity or goodwill (rather than a matter of justice), there is a duty to show hospitality that
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is rights-based. In particular, the concept of justice has been manifested in the meaning of
“hospitality” in relation to refugees. For example, according to Kant’s definition of hospitality
above, it may be argued that, since a refugee is a person who may suffer from harm (including
death) if he or she is turned away, the refugee has a “right to settle” (more than a right to visit) in
another state on the basis of his or her right of “common possession of the surface of the earth”.19
Seyla Benhabib interprets this right of hospitality as referring to the principle of non-refoulement
which has become the cornerstone of the refugee protection regime.20 Admittedly, the right to
hospitality may be tempered by discretion of the host; nevertheless, in the Kantian idea of
hospitality, at least with regard to refugees, there is no incoherence in discussing hospitality
within the framework of justice rather than a framework of charity or goodwill.
It is worth noting that the concept of hospitality is closely associated with a widely held
view of mutual aid. Nïraj Nathwani has noted that “ […] foreigners might be entitled to
hospitality, assistance, and good will according to the principle of mutual aid.”21 The principle of
mutual aid may refer to “the duty of helping another when he is in need or jeopardy, provided
that one can do so without excessive risk or loss to oneself.”22 Importantly, mutual aid has often
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been regarded as an adequate basis for the moral obligation owed to foreigners including
refugees. John Rawls states that “the natural duties [including mutual aid] are owed not only to
definite individuals, say to those cooperating together in a particular social arrangement, but to
persons generally.”23 Moreover, the “duty” of mutual aid constitutes a core aspect of
humanitarianism that has set out basic tenets of the contemporary refugee law and policy.
Mathew Gibney has defined humanitarianism as the principle holding that “states have an
obligation to assist refugees when the costs of doing so are low.”24 All these point out to the fact
that the idea of duty underlies conceptions of hospitality, mutual aid and humanitarianism.
However, it is significant to note that, just as hospitality is generally contemplated within
the framework of charity (in spite of the aforementioned historical meanings of hospitality), so
both concepts of mutual aid and humanitarianism tend to be regarded as a matter of charity or
goodwill at least on a practical level. This is because the conception of “cost” found in both
definitions of mutual aid and humanitarianism is not squarely defined. It has been pointed out
that calculation of the cost (discretion element) is susceptible to political manipulation due to the
absence of any clear definition of mutual aid.25 For example, states may, at any time, invoke
23
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“high” costs in terms of finance, resources and culture as a reason for inaction. In other words,
the element of discretion may outweigh, to a large extent, the concerns for moral obligation. As a
result, the duty of mutual aid or humanitarianism may be characterized as an ethical posture
(“what we should do”) rather than a strict moral demand(“what we owe”) required by justice.26
It is true that the rhetoric of moral obligation has often been invoked in relation to
humanitarianism; nevertheless, such a sense of duty, as currently understood, does not amount to
a duty based on justice. The conceptions of hospitality (as generally understood), charity,
benevolence or goodwill are core tenets of humanitarianism. This understanding of
humanitarianism illuminates the underlying proposition of contemporary refugee law and policy:
we should help refugees, not because we owe a duty to them out of justice, but because we
should help them out of our goodwill or charity – in this chapter, the humanitarianism to which I
refer has these characteristics.27
In this chapter, humanitarianism is juxtaposed with cosmopolitan justice, shedding light
on two different approaches that suggest two different solutions for the global refugee crises. In
particular, in sections that draw parallels between issues of global poverty and refugee issues,
comparative analyses of the two approaches aims to articulate an important way of dealing
generally with disenfranchised groups of people. When it comes to cosmopolitan justice, I will
not argue that a refugee has a right to settle in another territory for the reason that the earth is
common to all human beings, nor will I address the issue of distributive justice in the migration
context – what are “just” terms and conditions may be subject to intense academic debates, and
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these fall beyond the scope of this dissertation.28 Rather, I propose a version of cosmopolitan
justice (institutional cosmopolitanism), to support the thesis that providing surrogate political
membership or citizenship as an ultimate remedy for refugeehood should be contemplated as a
matter of justice rather than humanitarianism.
Cosmopolitanism
Cosmopolitanism is a political theory that is mostly concerned with issues relating to global
poverty and peace in the era of globalization.29 What is the core element of cosmopolitanism?
Tom Campbell has noted that cosmopolitanism has not reached “consensus on its constitutive
key ideas and parameters” that clearly distinguishes it from other fields of philosophical
theories.30 For example, with regard to the cosmopolitan idea of equal worth, Campbell argues
that “equal worth is the bedrock of all positions within moral philosophy that have a claim on our
assent, including almost all consequentialist and deontological theories, including both
utilitarianism and rights-based approaches to morality.”31 Nonetheless, generally speaking, it is
conceded that the moral base of cosmopolitanism lies in the proposition that “the individual
human being is the unit of moral evaluation deserving of equal concern and respect.”32 Thomas
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W Pogge suggests three common features shared by cosmopolitans, all of which are based on
equal worth of individuals: individualism (“the ultimate units of concern are human beings, or
persons”), universality (“the status of ultimate unit of concern attaches to every living human
being equally”), and generality (“this special status has global force. Persons are ultimate units of
concern for everyone – not only for their compatriots, fellow religionists, or such like”).33
In the past, some cosmopolitan thinkers contemplated the necessity of a world state that
could enforce the cosmopolitan moral principle of equal concern and respect for all persons as a
matter of justice; however, contemporary cosmopolitan thinkers favour “cosmopolitan justice
that builds upon the concept of global governance through the development of international
institutions with global jurisdiction”, and, in this cosmopolitan thought, an individual state plays
an important role in establishing “institutions, standards, and regulations.”34
Proponents of cosmopolitan justice have often highlighted the distinction between justice
and charity (“humanity” or benevolence) in order to highlight the significance of the concept of
justice in tackling global poverty. For example, Brain Barry remarks that “ […] the obligations
of humanity are goal-based, whereas those of justice are rights-based.” 35 “Humanity” is a
principle that obligates us “not to cause suffering and to relieve it” with focus on “what happens
to people”, while justice is another principle that primarily tells us “how control over resources
should be allocated.” 36 Barry does not necessarily advocate one over the other; instead, justice is
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explicated as a “baseline” upon which the discourse of humanity has become meaningful.37
Barry has convincingly contended that “ […] we cannot sensibly talk about humanity unless we
have a baseline set by justice. To talk about what I ought, as a matter of humanity, to do with
what is mine makes no sense until we have established what is mine in the first place.”38
In a similar manner, Sharon Anderson-Gold draws attention to the distinction between
justice and charity (or benevolence), stating that “[j]ustice concerns the proper order of human
relationships based upon what is ‘owed’ to each individual person by moral right”; on the other
hand, “with benevolence there is latitude to decide on whom we will bestow our benefits and
how much of our goods we will provide to others.” 39 The emphasis on the concept of justice in
cosmopolitanism has proposed a different kind of cosmopolitanism. Anderson-Gold aptly
observes two kinds of cosmopolitanism: moral cosmopolitanism and institutional
cosmopolitanism.
Cosmopolitanism can take a purely moral form where institutions are merely
instrumental to the achievement of universal human values. But when the notions of
cosmopolitanism and justice are combined we get the view that global institutions
are necessary to secure the background conditions for settling the claims of justice.
This is sometimes called political or institutional cosmopolitanism. Institutional
cosmopolitans reject the notion that the claims of the poor to a decent standard of
living can be secured by charity alone. Rather, economic rights like all other rights
are a matter of the rules of the basic institutional structure of the social order.40
Put another way, in order to realize “equal concern and respect” for all individuals,41 it is a
prerequisite to lay down “just” economic background conditions. A charity-based economic
assistance programme is meaningful only where a “just” economic background (the baseline) is
institutionalized on a global level. Within institutional cosmopolitanism, the “just” baseline is
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inextricably associated with human rights. Anderson-Gold observes that, in institutional
cosmopolitanism, “ […] the global institutions that make up the basic structure of the global
social order must be designed so as to achieve fundamental human rights.” 42 Pogge’s
institutional cosmopolitism is also taken to mean that economic background rules should be
formulated in light of social and economic human rights that are rooted in the cosmopolitan
principles.43 The significant implication of institutional cosmopolitanism is that it revitalizes the
“justice” approach toward global poverty. In what follows, I will elaborate on core principles
expounded in institutional cosmopolitanism and attempt to apply them to the current discussions
of refugee protection.
Institutional Cosmopolitan Justice
The increasing attention to the global economic structure has facilitated theoretical forums in
which to develop institutional cosmopolitan justice in a way that emphasizes justice over charity
in relation to global poverty. For example, Andrew Belsey insists that “[f]amine relief is of
course vital, but because it is treating the symptoms rather than tackling the underlying causes it
is only amelioration and not a cure.”44 Belsey identifies the underlying cause of world poverty as
the global system based on unequal economic and political relationships, contending that the
discourse of justice rather than charity is critical in dealing in a right manner with global poverty
– justice tackles the structure while charity the symptoms.45
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Institutional cosmopolitan theorists do not deny the necessity of charity in tackling
poverty issues; rather, they argue for the “just” background conditions as a pre-requisite before
discussing the need of humanitarian aid for the poor.46 In this regard, they propose the “just”
background structure as an ultimate remedy for poverty. Pogge argues that “we are confronted
not by persons who are merely poor and starving but also by victims of an institutional schemeimpoverished and starved. There is an injustice in this economic scheme, which it would be
wrong for its more affluent participants to perpetuate.” 47 Pogge’s institutional approach aims at
establishing “a set of economic ground rules under which each participant would be able to meet
her basic social and economic needs.”48 Importantly, it targets “not how to distribute a given
pool of resources or how to improve upon a given distribution, but rather, how to choose or
design the economic grounds rules, which regulate property, cooperation, and exchange and
thereby condition production and distribution.”49
The sharp contrast between ethics-oriented approach and justice-oriented approach
toward global poverty is well found in Andrew Kuper’s article, Cosmopolitan Alternatives to the
Singer Solution.50 Here, Kuper pinpoints the deficiency in the Singer’s ethics-oriented approach
toward global poverty. Singer, in Famine, Affluence, and Morality, argues that the affluent have
a moral obligation to provide humanitarian aid to the needy on a global level.51 Kuper identifies
Singer’s approach more or less with an individualistic and practical ethics that focuses on charity
featured with generous donation and sacrifice for the poor.52 By way of contrast to this position,
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Kuper contends that “[…] the amount of donating and the extent of sacrifice are not the central
issue; the real set of issues is how to redeploy resources and energy to roles and institutions
within an extremely complex division of labor.” 53 In tackling global poverty, Kuper’s primary
concern lies at “creating, reforming, or participating in lifestyles and institutions that tend to
generate resilient and ongoing inclusion in the benefits of cooperation.” 54 Kuper’s cosmopolitan
way of dealing with global poverty certainly goes beyond the simple discourse of charity or
benevolence.
The most salient cosmopolitan thesis may be found in Kok-Chor Tan’s recent book,
Justice without Borders.55 Tan’s cosmopolitan theory promotes awareness of the need for
discourse on institutional cosmopolitan justice within the prevalent liberal nationalist or
communitarian worldview. Tan identifies an undesirable tendency to think that one has only
“humanitarian duties to foreigners.”56 By contrast, she states that “[…] focusing on humanitarian
duties as opposed to justice does not fully locate the source of global poverty, and hence falls
short of offering a complete solution to it.”57 In this regard, she argues for the necessity of
institutional cosmopolitan justice rather than humanitarian assistance in tackling global poverty.
Tan contends that humanitarians have largely ignored the structural or institutional background
that has produced an “unjust” global distributive system.58 Like the above noted scholars, she
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contends that a humanitarian approach toward global poverty tends to address only symptoms,
leaving the underlying injustice that is embedded in the international economic structure.59 Tan
remarks that “[a] crucial difference between humanitarian duties and justice is thus that of focus
with respect to the root of the problem.”60
The most salient trait of Tan’s institutional cosmopolitanism is her effort to reconcile
cosmopolitan justice and communitarian values. She argues that “[…] cosmopolitan justice,
properly understood, can provide the limiting conditions for nationalist aspirations and patriotic
commitments, and that it can do so without denying the moral significance of such particular ties
and obligations.”61 Put another way, cosmopolitan justice may inform and set the limit on a
global structure, e.g., a just international economy structure, in which a nation-state may pursue
economic interests in its own terms. Of course, the basic economic structure is to be formulated
according to the cosmopolitan values: “individuals are the ultimate units of moral worth and are
entitled to equal and impartial concern regardless of their nationality.”62 She admits that, even
under a just structural framework, one state may suffer from economic hardship due to failure of
domestic policies. In this case, another state may help the concerned state with humanitarian aid;
however, she says, the assistance is not required by justice.63 Tan states that “[w]hat is unjust,
and what distributive justice aims to mitigate, is the background condition within which selfdetermination is exercised, not the outcome as such of self-determination.”64
In summary, institutional cosmopolitan justice pursues a “just” economic background as
a prior condition for realizing the cosmopolitan value of equal concern for each individual.
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While fully recognizing merits of humanitarian assistance, without prior engagement in
reforming the “unjust” baseline or background condition, the ethics-oriented approach based on
charity would perpetuate rather than put an end to global poverty. By way of analogy, this core
principle of cosmopolitan justice may bring home the core element of refugee status to us – that
is, loss of a political member or citizenship, which is more a systemic failure rather than mere
outcome of persecution in the nation-states system. This broader view of refugee status would
indeed call into question the prevalent mood of humanitarian approach to refugee protection.
Refugees, the Protection Perspective, and Institutional Cosmopolitanism
The core principles of institutional cosmopolitanism and its analysis of background economic
structures are applicable to the refugee context. To put it simply, as proponents of institutional
cosmopolitanism have a specific interest in ensuring “just” background structures based on the
cosmopolitan principle of equal concern and respect for all persons, so I argue that, in the context
of refugee protection, cosmopolitan justice aims to ensure a “just” baseline for all persons that
each person has at least one political membership or citizenship in the nation-states system. The
language of justice with respect to the “baseline” makes political membership a pre-requisite
rather than an option.
It is worth noting that governments appear to have adopted a very similar approach to the
global refugee crises as they have to global poverty. Much as humanitarianism has become
prevalent in tackling global poverty, so it pervades every aspect of refugee policy-making.
Moreover, people tend to think that they have only humanitarian “duty” to refugees as well as to
the poor. Under the humanitarian approach to refugee protection, we are obligated to help
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refugees as long as the cost of helping is “low”.65 As has been illustrated above, the element of
“cost” has rendered humanitarianism aligning with charity or goodwill (rather than a strict
duty).66 Matthew Gibney has noted that “[i]n contrast to a right of free movement […]
humanitarianism mainly offers a framework within which a state is required to assess and defend
its response to refugee.”67 In practice, as examined in Chapter 1, states more and more use the
framework of humanitarianism to provide humanitarian assistance to refugees outside their
territories, because states have often considered it to be “high cost” in terms of political,
economic, social and cultural sacrifice to host refugee population in their own territories.
Unfortunately, this humanitarian approach has largely ignored the institutional
background against which the refugee concept has emerged. As I have identified in Chapter 2,
the protection perspective well illustrates that a refugee is a person who experiences a ruptured
protection relationship with his or her nation-state. In other words, a core element of refugee
status is the severed bond between a refugee and a state, thus losing de facto or de jure political
membership or citizenship. Therefore, refugee status is a manifested contradiction between a
theoretical presupposition (everyone belongs to a nation-state for protection) and an empirical
reality (some do not enjoy state protection). The protection perspective illuminates this essential
aspect of refugee status that has been overlooked in the persecution perspective. It also promotes
a sense of justice in that refugeehood is perceived as the outcome of systemic failure of securing
the “just” baseline in the nation-states system.
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Following Tan’s logic above, it may be argued that, within the “just” nation-states system
in which each one is duly protected by its nation-state, each nation-state is free to pursue its own
national goals in relation to migration policies. However, refugeehood is evidence that reveals
the “unjust” nation-states system in which some suffer deprivation of political membership.
From a cosmopolitan perspective, all people should be respected regardless of their nationality;
but, in reality, refugees wander between borders without protection, while citizens in affluent
societies enjoy much of protection by their states.68 The modern nation-states system has failed
to provide protection for all people. In fact, as mentioned in Chapter 2, Haddad rightly comments
that “[…] the refugee is not the consequence of a breakdown in the system of separate nationstates, rather she is an inevitable if unintended part of international society.”69 In other words, the
emergence of nation-states system itself is an underlying cause of the modern refugee
movement.70 Against this background, cosmopolitan justice demands restoring the “just”
baseline in the nation-states system, that, each person holds at least one citizenship through
which to enjoy human rights protection.
It is important to note that cosmopolitan justice is concerned not only with a fair and
impartial starting point (each person has at least one citizenship in the global structure of nationstates) as the baseline, but also conceives the institution of citizenship itself as a human right –
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citizenship and human rights protection go hand in hand in the international state system. The
legal concept of citizenship has formalized the relationship between an individual and a state.
Although different political traditions have placed emphasis on different aspects of the
relationship,71 each tradition may concur that, as an essential element, citizenship requires the
protection of human rights.72 It is generally agreed that human rights, whatever they are, are
primarily guaranteed by a nation-state.73 In order to enjoy human rights, a human being should
be a citizen of a nation-state.74 In this regard, citizenship may imply a “right to have rights” in
Arendt’s terms under the nation-states system.75 Put another way, citizenship is inextricably
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associated with a right to membership which embraces the right to claim human rights
protection.
Hannah Arendt has pointed out that “[t]he Rights of Man, supposedly inalienable, proved
to be unenforceable – even in countries whose constitutions were based upon them – whenever
people appeared who were no longer citizens of any sovereign state.”76 This being so, Arendt
observes that one of the losses that refugees (the rightless) suffer is “the loss of government
protection” or “the loss of legal status.”77 With respect to Arendt’s claims, Alison Kesby
succinctly summarizes that “Arendt believed that human rights flow from citizenship such that
the right to have rights becomes the right to citizenship.”78
In sum, it may be argued that providing surrogate citizenship to refugees amounts to
securing both the baseline of and human rights protection in the nation-states system. As such,
securing the baseline in the nation-states system should be not regarded as a matter of charity,
but it certainly belongs to the realm of justice. Without securing the baseline, some may have no
human rights protection, while others do. This is not to say that humanitarian approach is
meaningless in terms of moral bases; instead, I argue that, like Barry above, without genuine
discussion of cosmopolitan justice with regard to the background structure of the international
state system, the humanitarian approach toward refugee protection only treat the ostensible
symptoms without dealing with the underlying cause of refugeehood.79
Critique on Schemes of Humanitarian Assistance
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In light of the foregoing discussion of the protection perspective and cosmopolitan justice, I
conclude that the humanitarian approach toward refugee protection has many serious flaws. The
most serious challenge against the schemes of humanitarian refugee assistance, and more
particularly against regional refugee “protection” schemes, would be that they overlook or at
least makes light of the essential element of refugee status, i.e., the loss of citizenship in the
context of the nation-states system. Proponents of the humanitarianism tend to de-emphasize the
traditional remedy of asylum. Hathaway, for example, argues that “a universal system for the
protection of refugees that is premised on the right to exile must surely fail” in the context of
nation-states in which each nation-state pursues national interests through migration controls.80
However, from the protection perspective, providing surrogate citizenship is still
considered as an ultimate remedy for refugee status. Aleinikoff rightly observes the followings:
It is commonly said that there are three “durable solutions” for refugees: voluntary
return to their countries of origin, settlement in the country of asylum, and
resettlement in a third country. The underlying reasoning is straight-forward. If
refugee status constitutes dissolution of “social bonds,” then unmaking refugees
demands the creation or reestablishment of “social bonds”-either in the country of
origin or elsewhere. In short, a durable solution repairs the tear in the state system
fabric by ensuring that no individual lacks membership in some state.81
The humanitarian approach toward refugee protection does not seriously consider this
fundamental aspect of refugee status when proposing solutions for refugeehood. Rather, it gives
more prominence to the idea that refugees are to be assisted in the country of origin or regions of
origin. Aleinikoff duly recognizes that “source-control strategies might be viewed as a dramatic
reformulation of refugee law, replacing an emphasis on states and membership with a
humanitarianism concerned with persons, not borders.”82 In this way, humanitarianism turns a
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blind eye to the baseline of the nation-states system, that is, “no individual lacks membership in
some state”.83
Second, the humanitarian approach toward refugee protection tends to undermine legal
protection under international refugee law.84 Deborah Anker, Joan Fitzpatrick and Andrew
Shacknove recognize that under the humanitarian approach, “asylum-seekers would largely be
removed from the realm of law and consigned to the realm of political bargaining.”85 It is
questionable whether developed states may keep their promises of providing humanitarian
assistance to developing or underdeveloped countries that provide physical protections for
refugees.86 Matthew Price warns that “[i]t is dangerous to place refugees at the mercy of
politicians who like to cut costs without offending their constituents and can do so without
violating any international legal obligation […].”87 On the other hand, the traditional remedy of
asylum is a legal process by which an asylum seeker may ascertain refugee status. Although
political consideration may not be entirely excluded in the refugee determination process, an
asylum seeker at least challenges an adverse decision before a court. Anker and others rightly
state that “[a]t least in developed democracies, asylum claimants have access to legal procedures
and defined rights to protection.”88 In a similar manner, Price contends that the institution of
asylum is “an uncapped, judicially enforceable form of protection that is rooted in an
international legal obligations”, while humanitarian protection is “susceptible to downward
budgetary pressures and political manipulation.”89
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Third, humanitarianism (coupled with the persecution perspective) renders the discourse
of justice redundant. People began to think of the refugee issues in terms of charity or
benevolence (we can or should help refugees) rather than justice (we owe something to
refugees). Accordingly, refugee law and policy come to be underpinned by such conceptions as
charity and goodwill, which has legitimized a state’s own discretion in deciding a form of
refugee protection.90 It is worth noting that, in state practice, humanitarianism has its focus more
or less on “survival” rather than “settlement” of refugees. On the other hand, institutional
cosmopolitanism highlights the forgotten baseline (an individual should have at least one
political membership) in the nation-states system, revitalizing the discourse of justice in relation
to “just” remedy for refugeehood. From institutional cosmopolitanism, the remedy of
“settlement” for refugees is not one of options, but a sense of justice has compelled the
settlement to be an ultimate solution for refugeehood.
Lastly, humanitarianism underestimates realpolitik. The proponents of the regional
“protection” regime tend to presuppose that a policy of repatriation will accompany and
complement the humanitarian approach toward refugee protection. In fact, “repatriation” has
long been recognized as one of important durable solution by way of restoring refugees’ original
political membership.91 Long has remarked that repatriation has been a preferred solution as it
not only provides legal citizenship to refugees, but also because it restores a sense of “belonging”
which encompass ethno-cultural elements of citizenship.92 That being said, in realpolitik,
humanitarian assistance schemes may degenerate into “humanitarian containment” policies.93
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It is not uncommon to witness refugees being “contained” in refugee camps indefinitely
without hope of repatriation.94 In any event, a state is not legally bound by humanitarianism to
facilitate a refugee’s repatriation. Aleinikoff observes that “[i]t should hardly be surprising, then,
to find literally millions of refugees around the world languishing in ‘temporary’ arrangements,
not forced to return to their countries of origin but denied permanent resettlement in countries of
asylum.”95 Anker and others also argue that in reality “once refugees are contained in the South,
the interests of the North will not be sufficiently implicated to produce the large cash transfer
payments” to the South, which will render more refugees contained in the South without
meaningful protection.96 Ironically, overt emphasis on an individual right to be returned to a
home country may give more momentum to the policy of containment. B.S. Chimni remarks
that:
Once repatriation is presented as a solution whose denial implies the violation of
human rights, it justifies its pursuit in all circumstances […] Thus, human rights
discourse was once again placed in the service of a policy of containment. […] the
ideology of humanitarianism used the vocabulary of human rights to distract
attention from involuntary return.97
In Chapter 4, empirical research on the realities of refugee camps and the practice of
repatriation will support this argument, posing a serious question to the practice of schemes of
humanitarian assistance.
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Conclusion: Toward “Just” Refugee Protection Regime
Humanitarianism and the persecution perspective have permeated every aspect of refugee law
and policy. However, they are deeply problematic insofar as they run counter to the historical
and theoretical meaning of refugee status and undervalue the institution of asylum.
Humanitarianism has promoted a “survival-oriented” refugee policy rather than a “settlementoriented” one. However, the core element of refugee status is the lack of state protection due to
the loss of de facto or de jure citizenship.
This dissertation does not argue that providing citizenship in the country of asylum is the
sole remedy for refugee status. Instead, it argues that refugee policies (asylum, resettlement,
repatriation or any other forms of solutions) should reflect the protection perspective so as to set
the ultimate priority of providing citizenship to refugees as a matter of justice. On a normative
basis, institutional cosmopolitanism plausibly locates the issue of refugee crises in the
framework of cosmopolitan justice, and presents citizenship as both the “just and impartial”
starting point (baseline) for all persons and right to have human rights protection in the nationstates system.
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Chapter 4 Refugee Camps, Repatriation and the EU Regional
Protection Schemes

Introduction
In Chapter 3, I pointed out some serious shortcomings of humanitarian assistance schemes. I
based my critique on normative arguments found within institutional cosmopolitanism, and it
was buttressed by principles recognized within the protection perspective. As an extension of
Chapter 3, this chapter offers empirical evidence to contextualize core arguments that underpin
humanitarian assistance schemes. Humanitarian schemes aim to provide relief in refugee camps
or other facilities in regions of origin on a temporal basis until refugees may be (first of all)
repatriated to their country of origin or, should that alternative not be available, are locally
settled or resettled elsewhere. In this Chapter, empirical research is examined to determine
whether such goals are achieved in practice. It aims to capture the actual consequences brought
about by the underlying policies of encampment and repatriation. It considers critical issues
arising in both policies, and evaluates them against normative claims of cosmopolitan justice.
The combined analyses in Chapters 3 and 4 will provide a more coherent basis for evaluating
humanitarian assistance schemes.
It is true that not all refugees reside in refugee camps. UNHCR statistics show that, out of
12 million refugees, 63 percent live in “individual or private accommodation”, 29 percent in
“planned/managed camps”, 4 percent in “self-settled camps”, and 2.5 percent in “collective
centres”.1 The recent refugee crisis in Syria has increased refugees who stay in “individual and
private accommodation” – many of Syrian refugees are reported to rent apartments “in urban
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United Nations High Commissioner for Refugees, UNHCR Statistical Yearbook 2014: Chapter 5 - Demographic
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agglomerations across the Middle East”.2 This being said, this chapter focuses on the large
numbers who are located in various types of camps.
Empirical research has identified that the encampment policy contributes to the following
non-exhaustive list of negative externalities: 1) isolation from local community 2) deprivation of
human rights, e.g., no right to work in the local community 3) protracted residency which has
rendered the camps virtually “home” 4) unstable management due to the possible budget cuts
from donor states.3 Among these, scholars point to the protracted nature of refugee protection as
the most serious problem of the encampment policy.4 If the encampment policy leads to long
term “containment” in practice, it seriously undermines the underpinnings of humanitarian
assistance.
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A second pillar is the policy of repatriation. As seen in Chapter 1, Hathaway and Neve
argue that a viable policy of repatriation can “counter the perception of refugee protection as an
unwanted and externally imposed immigration system” and it is desirable to locate refugees in
regions of origin as this facilitates both refugees’ contact with their home communities and
repatriation.5 However, empirical research reveals mixed outcomes throughout history. For
example, returned refugees may fail to reintegrate themselves into the community of the country
of origin. It has been reported in major repatriation events that the returnees often suffer from
serious harms such as violence and deprivation of property rights.6 In addition, under certain
circumstances, sending back refugees to the country of origin have aggravated rather than heal
the harm refugees suffered.7
Moreover, in this chapter, regional “protection” schemes in Europe will be analyzed with
a view to examining state practice of humanitarian assistance schemes as expounded in Chapter
1. This will show that, in state practice, as argued in Chapter 3, humanitarian assistance schemes
may not be conducive to more efficient protection of refugees, because they are subject to
political discretion, especially, in relation to funding issues. In reality, humanitarian assistance
schemes may end up being “humanitarian containment” schemes. This being the case, empirical
research on the realities of refugee camps, the practice of repatriation, and regional “protection”
schemes would seriously question the validity of humanitarian assistance schemes.
Refugee Camps and Reparation
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In Managing Displacement, Jennifer Hyndman, a former UNHCR field officer in the camps in
Kenya describes vividly the reality of refugee camps.8 She maintains that refugee camps
maintain only a minimum level of facilities in order to discourage other refugees from crowding
into the camps – she refers to this as a policy of “humane deterrence.”9 Generally, refugee camps
are segregated from local communities and the design of camps prioritizes security concerns in
relation to UN staff rather over concerns relating to the refugees.10 Having observed that, within
camps, “a significant amount of time is spent performing the tasks that allow basic subsistence
and survival in the camps”, Hyndman even contends that “the camps are anything but an attempt
to ‘conserve to the extent possible the original community from the country of origin within the
new site’.”11 There is a constant danger of assault, rape and other violence outside the camps.12
In this context, Hyndman concludes that ”[s]patial segregation of and material assistance to
refugees in camps provides no medium or long-term solution to their situation.”13 Hyndman
further points out that “[i]ronically, these camps, which are intended to provide asylum and
uphold certain human rights, suspend other basic entitlements such as the right to work, to move
freely, and to establish an independent livelihood.”14
The most problematic feature of managing refugee camps is that refugees tend to stay at
the camps indefinitely in conditions that do not protect their human rights.15 Hyndman remarks
as follows:
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The most important criticism of the camps, then, is neither their design nor their
management but their very conception as potentially long-term segregated safe
spaces for refugees […] They can provide short-term safety, but they also
institutionalize long-term exclusion, marginalization, and waste of both human and
financial resources. Many refugees have been living in Kenyan camps for several
years. Only a tiny proportion of refugees— fewer than 1 percent— are permanently
resettled in countries like the United States, Canada, and Australia. And these
numbers are declining.16
Alexander Betts and James Milner have also pointed out serious shortcomings in African
encampment policy. First, they have observed that refugees are kept “in isolated and insecure
camps, cutting them off from local communities and making them fully dependent on
international assistance.”17 Second, there are serious issues with funding. Encampment policies
in Africa rely heavily on funding from the international community, as most African states are
not economically strong enough to supply basic necessities; in this regard, budget cuts of donor
countries inevitably affect encampment policy.18 Betts and Milner remark as follows:
As a result of diminished donor engagement, most refugee assistance programmes
in Africa have been required to cut 10-20% of their budgets. The case of Tanzania
provides one example of the implications of these budget cuts. In 2001, UNHCR
was forced to reduce its budget in Tanzania by some 20%. In 2002, it was reported
that the agency was required to “implement critical budget cuts, including US$ 1
million each in the months of June and November” out of a total budget of
approximately US$ 28 million. Again, in 2003, UNHCR reported that it “struggled
to maintain a minimum level of health care, shelter and food assistance to the
refugees in the face of reduced budgets.”19
Third, Betts and Milner point out the protracted situations of refugee crises in Africa.
They have observed that “[…] over 80% of refugees in Africa are in protracted refugee
situations. UNHCR estimates that the average duration of major refugee situations has increased
from 9 years in 1993 to 17 years in 2003.”20 Recently, Milner even argues that, in 2013, “the
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average duration of a refugee situation is now closer to 20 years”.21 With the protraction of
refugee crisis, refugee camps have become no longer temporary arrangements; rather, it has
become “homes” for many. Milner further observes that “[…] several generations of the same
family can now be found in many refugee camps. For example, in the Dadaab camps in Kenya,
there are some 10,000 third-generation Somali refugees, born to refugee parents who were
themselves born in the camps […].”22
In sum, empirical analysis reveals serious drawbacks of humanitarian assistance schemes.
The blueprint of short-term encampment has developed into long-term containment, depriving
refugees of the right to political membership or citizenship in the international state system.
Repatriation
As mentioned in Chapter 1, proponents of regional “protection” schemes have argued that the
policy of repatriation compensates for internal shortcomings. However, the policy of repatriation
in practice has not escaped criticism. Empirical research has shown that returnees may suffer
from discrimination, violence, even persecution, if there is no continued supervision from the
international community. In this regard, the concept of repatriation should be conceptualized not
only as an act of return but also as the act of restoring full rights of political membership.23
Against this background, Megan Bradley argues for “just” return.
Bradley contends that “return must be discussed as an issue of justice because first and
foremost, return is a human right; respecting rights is not simply a question of decency, but a
matter of justice.”24 Bradley describes three conditions for a just return: its voluntary character,
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return in safety and dignity, and redress.25 The voluntary character of repatriation is important as
“many host states have abused this right by prematurely terminating protection for refugees”;
safety means “physical, legal and material safety” and dignity implies the “full restoration of
their [returnees] rights”.26 In other words, repatriation should ensure the restoration of citizenship
in all dimensions. Redress is also an important element in the process of repatriation; in
particular, Bradley highlights remedies such as “property restitution, compensation, apologies
and truth commissions.”27
In addition, the UNHCR Handbook for Repatriation and Reintegration Activities
interprets and applies “the 4Rs” approach to the field, that is, “Repatriation, Reintegration,
Rehabilitation and Reconstruction”.28 The 4Rs approach is designed “to bring together
humanitarian and development actors, create a conducive environment in countries of origin
to prevent the recurrence of mass outflows and facilitate sustainable repatriation and
reintegration.”29 It requires that, in the field, repatriation and reintegration should go
together. Sending back a refugee to a country of origin should involve the continued
supervision by international agents for the full reintegration of refugees to their country of
origin.30 Brij Maharaj also has noted that “[…] the UNHCR has emphasized that the ‘end
state’ of reintegration is the universal enjoyment of full political, civil, economic, social, and
cultural rights.”31 Having considered core arguments of the protection perspective (Chapter
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2) that refugeehood manifests a ruptured bond between a refugee and her state, it is corollary
to affirm that reparation has to do with full restoration of a refugee’s relationship with her
state (not just “return”).
At this juncture, a theoretical problem should be addressed. In the current international
state system, the principle of non-interference with the domestic affairs of a sovereign state
is a recognized norm. Even though the doctrine of humanitarian intervention in cases of
massive human rights violations has become an emerging trend since the late 20th century,
the principle of non-interference has endured as a cornerstone of the current international
state system.32 In this regard, Aleinkoff expresses his concern that “[…] the emphasis on
repatriation and root causes will help developed states justify the new strategies adopted to
‘solve’ their asylum ‘crises,’ yet deeply entrenched practices of non-intervention will
prevent serious measures to improve human rights situations in countries of origin.”33 Thus,
Aleinkoff argues that “[…] refugee scholars and advocates would do well to stay off the
repatriation bandwagon until there are far stronger reasons to believe that the international
regime stands ready and able to keep its human rights commitments to returnees and other
victims of persecution.”34 Repatriation, if not properly supervised, is tantamount to
abandoning refugees in their countries of origin.35
The failure of ensuring full integration of returned refugees to their country of origin has
been evident over history. Bradley’s comprehensive analysis of the aftermaths of major
repatriation events in the late 20th century presents both the merits and shortcomings of
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repatriation policy on the basis of empirical evidences. For example, with respect to repatriation
case of Bosnia and Herzegovina, Bradley points out that “[m]any minority returnees faced
institutionalised discrimination that relegated them to second-class citizenship.”36 Bradley
provides specific examples of the reality that “[m]any returnees suffered shootings, beatings,
police intimidation, rape, the destruction of homes and the desecration of holy sites”; in a
particular region, state authorities were unwilling to prosecute a violence done to returnees.37
Significantly, the permanent employment rate (not unemployment rate) among the minority
returnees is recorded as low as 3% among returnees.38 Bradley concludes that “at the most basic
level, the possibility of a just return for displaced Bosnians was thwarted by the preponderance
of ethno-nationalistic hatred in post-conflict Bosnia, which undercut refugees’ safety, dignity,
and their ability to negotiate effective forms of redress.” 39
In the case of Guatemalan repatriation, although Bradley has recognized its positive
contribution to peace-making process in Guatemala,40 she also highlights its shortcomings as
follows:
The Guatemalan repatriation clearly falls short of the condition s of a just return
[…] insofar as the process failed to create a legitimate relationship of rights and
duties between the state and its returning citizens. Rather than upholding
accountability for the crimes at the root of displacement, the state buttressed the
privileged position of elite landowners at the expense of returning refugees seeking
equal treatment as citizens.41
Bradley takes land claims as “the thorniest problems” which puzzled the returnees. She observes
that “[…] it would take over 800 years to ensure access to land for all of Guatemala’s landless

36

Bradley, supra note 6 at 124.
Ibid at 129–30.
38
Ibid at 130.
39
Ibid at 143. Bradley also mentions that “…reparation efforts in Bosnia have focused predominantly on property
restitution and high-level criminal trials”: ibid at 144.
40
Ibid at 106
41
Ibid at 117.
37

122
and land-seeking citizens”, which rendered many returnees internally displaced people.42 In this
context, Bradley further remarks that “[…] within 2 years of the end of the official repatriation
process, more than 500 former refugee families returned to Mexico, claiming that they were the
victims of ‘economic violence’ […] testified, ‘We are not being killed by bullets, we are being
starved to death’ […].”43
Bradley’s comprehensive research shows that the policy of repatriation has had mixed
outcomes. In certain cases, repatriation may bring about more harm than good to refugees. As
already mentioned in Chapter 2, she rightly comments that “the restoration of the status quo ante
is often impossible: Many of the crimes associated with displacement, such as torture, rape and
murder simply cannot be undone.”44
The European Regional Protection Scheme and the Policy of Resettlement
In this section, European models of regional protection schemes will be introduced in order to
address current state practice of humanitarian assistance schemes and to analyze their practical
implications in relation to refugee protection regimes. The theoretical maneuver of regional
“protection” has successfully put policy into practice in the European context. In particular,
Hathaway and Neve’s proposal appears to have attracted attentions from several European
countries.45
In 2003, the United Kingdom proposed a “new vision” in relation to “asylum claim
process and protection”; the new vision basically aims at creating “regional protection zones”
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and “transit processing centres”.46 The regional protection zones are designed to 1) “prevent the
conditions which cause population movements”, 2) “ensure better protection in source region”,
3) develop “more managed resettlement route” from regions of refugee origin to European
countries and 4) raise “awareness and acceptance of state responsibility to accept returns”
through readmission agreements or any equivalents.47 The transit processing centres are basically
extraterritorial asylum processing centres that are located en route to European countries. It is
said that “[t]hose intercepted en route to the EU or identified as having a ‘manifestly unfounded’
claim upon arrival within the EU would be sent to the centres to have their asylum claims
assessed.”48
The rationales behind the proposal echo Hathaway and Neve’s arguments. For example,
the UK proposal argues that the current refugee protection regime is failing for unfair
distribution of resources – those who reach the European territories receive “support and legal
costs exceeding $10,000 a year, whereas the UNHCR spends an average of only $50 a year on
each refugee […].”49 A similar point was made by a Dutch representative of the Ministry for
Foreign Affairs, stating that, in 2002, the Dutch government spent $1.4 billion on “81,000
asylum seekers”, whereas the UNHCR spent $1 billion on “20 million people of concern”.50 It
should be noted that “the Netherlands, Denmark, Italy, and Spain had given a ‘cautious
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welcome’ to the UK’s proposal […].”51 In 2005, Germany also proposed a similar vision of
migration control. The proposal was a combination of two key policies of external migration
controls: interdiction of asylum seekers on the high sea and “the establishment of reception
facilities in North Africa.”52 Otto Schilly, a German Minister for Home Affairs, stated that “[t]he
problems of Africa should be solved with the help of Europe in Africa, they cannot be solved in
Europe”53
The most controversial feature in the foregoing discussions of regional protection
schemes would be that those who have already reached the territories of European countries or
those who have been interdicted en route to Europe might be returned to regions of refugee
origin. This feature in fact mirrors the language of Hathaway and Neve’s proposal, especially in
relation to returning asylum seekers to regions of origin. Luis Peral notes that “[…] the principal
aim of the [UK] proposal was the transfer of asylum seekers in countries supporting the scheme,
without even first having their claims processed, to one of the areas in the corresponding
region.”54 In fact, the UK proposal indicates that even though it is legally uncertain whether
those who have already reached the territories of European states could be returned to the
regional protection zones, “[i]n principle […] better regional protection should allow more
equitable management of flows of irregular migrants who want to come to Europe.”55 Those who
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have reached Europe, but have failed to obtain refugee status, might be returned to regional
protection areas if they cannot be removed immediately to their country of origin.56
In the end, the UK proposals “were rejected by other EU states at the Thessaloniki
European Council in June 2003.”57 Madeline Garlick has observed that “[t]he idea of removing
from EU territory people who had reached a Member State and claimed asylum was attacked
vigorously on the grounds of incompatibility with the 1951 Convention.”58
However, the concept of regional protection has not faded away. In a 2004
Communication, the EC Commission proposed a regional protection programme coupled with a
resettlement scheme.59 This programme was regarded as “a key policy tool to address protracted
refugee situations globally”.60 Controversial elements found in the UK or German proposals
were not included in the programme.61 Instead, the programme included the following: “[a]ction
to enhance protection capacity” of regions of origin, “an EU-wide Resettlement Scheme”,
“[a]ssistance for improving the local infrastructure”, “[a]ssistance in regard to local integration
of persons in need of international protection in the third country”, etc. 62
The European Council welcomed the Communication and invited the Commission to
further develop “EU-Regional Protection Programmes in partnership with the third countries
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concerned and in close consultation with UNHCR.”63 With respect to funding, it is said that “EU
policy should aim at assisting third countries, in full partnership, using existing Community funds
where appropriate, in their efforts to improve their capacity for migration management and
refugee protection, prevent and combat illegal immigration […].”64 The language in this
statement reflects Hathaway and Neve’s idea of “common but differentiated responsibility” to a
certain degree – European countries provides funding and resources; countries in regions of
refugee origin provide actual “protection” to refugees.65
In the 2005 Communication on Regional Protection Programmes, the EC Commission
further developed the idea of a regional protection programme, stating that “regional protection
programmes should enhance the capacity of areas close to regions of origin to protect refugees.
The aim should be to create the conditions for one of the three Durable Solutions to take place –
repatriation, local integration or resettlement.”66 In other words, the objective of the regional
protection programme is to build up a “protection” environment in regions of origin or transit
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regions in order that asylum seekers may find a place to stay until finding durable solutions
“there”. The programme includes plans for pilot Regional protection programmes in transit
regions, such as “the Western Newly Independent States(Ukraine/Moldvoa/Belarus)”, and
regions of origin, such as “Great Lakes/East Africa” (e.g.Tanzania).67 Four Regional Protection
Programmes are currently in place.68 Most recently, a new “EU regional development and
protection programme for refugees and host communities in Lebanon, Jordan and Iraq” was
proposed in 2013.69 For this project, the EU would contribute €12.3 million, and three European
countries (the United Kingdom, Denmark and the Netherlands) would provide additional
funding.70 The proposed programme includes support for vitalisation of regional economy and
developing social infrastructure; importantly, it also aims at enhancing “protection” capacity for
refugees by “promoting improved access to basic rights and appropriate legal assistance” and
providing “training to local and national authorities and civil society groups who are active in the
field of asylum and refugees.”71
From the outset, the European model of regional “protection” has repeatedly emphasized
its complementary characteristic to the Refugee Convention.72 Thus, at least on a theoretical
level, the regional protection programme is “protection-oriented”, aiming to providing more
humanitarian assistance to refugees in regions of origin besides legal protection to refugees
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under the Refugee Convention. In response, Emma Haddad argues that the EU regional
“protection” regime is a balanced protection-oriented refugee policy, which reflects both
concerns of border control and humanitarian duty: “the desire to increase control and security
inside and the fostering of a more liberal, humanitarian approach outside.”73 Whether the
regional “protection” scheme has achieved its intended goals is a critical issue to be examined.
At this juncture, the EU resettlement policy should be mentioned. In the EU Regional
Protection Programme, the EU resettlement scheme is said to be “an important factor in
demonstrating the partnership element of Regional Protection Programmes to third countries.” 74
Nevertheless, it should be noted that, in reality, the resettlement numbers under the Regional
Protection Programmes are very small. 75 According to a 2009 Study on Evaluation of Pilot
Regional Protection Programmes prepared by GHK, during the period of 2004-2008, the EU
states resettled 434 from Tanzania, whereas US, Canada and Australia resettled 12,471.76
Therefore, the European Resettlement Network has noted that “[v]oluntary repatriation and local
integration are the primary durable solutions considered within RPPs[Regional Protection
Programmes] with resettlement to a third country considered when neither of these options are
feasible.”77 This being the case, having considered the reality of protracted refugee situations as
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outlined above, it is doubtful whether the EU Regional Protection Programmes are genuine
“protection-oriented” polices, even though they really do achieve limited “protection” in-region.
It is important to remember that regional protection schemes are implemented within a
framework of humanitarianism rather than justice. They are basically political in nature. Their
political nature has many implications, especially in relation to funding.78 As noted above, in
general, African countries and the UNHCR have struggled to manage camps as a result of
considerable budget cuts from donor states.79 Regional Protection programmes appear to have
similar issues with funding. The 2010 European Commission Report notes that:
An external evaluation of Regional Protection Programmes concluded that they are
a first and successful mechanism to provide more protection for refugees close to
regions of origin, but that their impact was limited due to limited flexibility,
funding, visibility and coordination with other EU humanitarian and development
policies, and insufficient engagement of third countries.80
Elspeth Guild and Violeta Moreno-Lax also point out that “the extremely limited amount
of funding allocated to RPPs – relative to their ambitious goals and the far greater amounts of
humanitarian and development funding devoted to the same geographical regions in unrelated
projects – also undermined their potential impact.”81
Moreover, it is doubtful whether RPPs can function as a complementary protection to the
Refugee Convention. Betts and Milner highlight the rationale behind the policy of the regional
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“protection” programs in the European context: “ […] to provide refugee protection in the South
wherever possible by, where necessary, underwriting the basic financial costs of doing so.”82 As
will be seen in Chapter 7, European countries have implemented rigorous interdiction programs
on the high seas or territorial waters of African states along with RPPs. Convention refugees who
have failed to reach European territories, owing to interdiction programs, end up in refugee
camps or other facilities in the South. Those refugees who are “contained” in the South cannot
claim refugee status according to domestic refugee laws in Europe. In this regard, there is a
strong nuance of “substitution” for (instead of complement to) the Refugee Convention.83 After
all, refugees who are located far from the developed countries may be forgotten from politicians
who are more interested in domestic politics – “[…] by and large, out of sight is out mind.”84
Conclusion
Although humanitarian assistance schemes may have originally been designed to provide more
protection to refugees by complementing the international refugee law, it appears to function as a
substitute for the legal regime.85 This is due to the combined effect of regional “protection”
regimes and deterrence policies. Refugees, who are denied access to the asylum systems of
developed countries due to deterrence policies, may end up in being “contained” in regions of
origin for a long time, with bare respect paid to their human rights. Liza Schuster rightly argues
that “[t]here is a real danger that the existence of ‘protection areas’ in regions of origin would be
used by states to shrug off their responsibilities for those who arrive in their territories and claim
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asylum”.86 Furthermore, notwithstanding that repatriation theoretically is meant to restore
citizenship to refugees, repatriation has had mixed results over history. Repatriation cannot be a
panacea for refugees.
Humanitarian assistance schemes (or regional “protection” schemes) based on the
persecution perspective have not only failed to provide meaningful accounts of and remedies for
refugee status on a normative basis, but have also ignored the weight of empirical evidence that
amply refutes core assumptions.
Having examined the implications on humanitarian assistance schemes of the persecution
perspective, it is equally important to remember that the persecution perspective has had a
decisive impact on legal decision making. Chapter 5 introduces a case study of North Korean
refugees in Canada to show how genuine refugees (under the protection perspective) may fail to
obtain the Convention refugee status if their situation is considered only from the persecution
perspective.
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Chapter 5 Lack of State Protection or Fear of Persecution?
Determining the Refugee Status of North Koreans in Canada*
Introduction
On July 31, 2013, the Refugee Appeal Division of the Immigration and Refugee Board of
Canada (RAD) overturned a decision of the Refugee Protection Division of the Board (RPD) that
had granted refugee protection to two North Koreans asylum seekers. The RAD held that since
the respondents did not fit within the definitions found in either section 96 or section 97 of the
Immigration and Refugee Protection Act (IRPA),1 they were neither Convention refugees nor
persons in need of protection.2 The pivotal issue in the case was whether North Koreans should
be recognized as having South Korean nationality. According to established case law on the
definition of a Convention refugee found in s 96 of the Act, if recognized as dual nationals of the
two countries, North Koreans would have to establish a well-founded fear of persecution in
“each of their countries of nationality”.3 The RAD held that, according to the relevant South
Korean laws, North Koreans are indeed South Korean nationals; therefore, the respondents had
the burden of establishing a well-founded fear of persecution in the Republic of Korea (ROK or
South Korea) as well as in North Korea (DPRK). In this case, the respondents before the RAD

* This chapter is a modified version of a pre-copyedited, author-produced PDF of an article accepted for publication
in International Journal of Refugee Law, following peer review. The version of record, Seunghwan Kim, “Lack of
State Protection or Fear of Persecution? Determining the Refugee Status of North Koreans in Canada” (2016) 28:1
International Journal of Refugee Law 85, is available online at
http://ijrl.oxfordjournals.org/content/28/1/85.full.pdf+html.
1
Immigration and Refugee Protection Act, SC 2001, c 27.
2
RAD File No TB3-03406, [2013] RADD No. 1 at para 2 [TB3-03406]. Section 96 of the Act incorporates into
Canadian law the definition of a refugee found in the Convention on the Status of Refugees. Section 97 incorporates
rights recognized in the Convention against Torture. In this chapter, the focus is solely on the applicability of s 96 of
the Act to North Korean refugees
3
Canada (Minister of Citizenship and Immigration) v Williams, 2005 FCA 126, at para 20, [2005] FCR 126;
Canada (Attorney General) v Ward, [1993] 2 SCR 689, paras 88-89; IRPA, supra note 1 at s 96.
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were found to have failed to establish such a fear in South Korea.4 The decision is profoundly
significant. In effect, it has closed the doors to North Korean refugees in Canada.5
The decision of the Canadian tribunal in 2013 to exclude North Korean refugees is not an
isolated event. It was preceded by a decision of an Australian tribunal in 2010 that was justified
on similar grounds. In this chapter, I assess the correctness and reasonableness of the reasoning
behind these decisions by scrutinizing the relevant South Korean laws that define and
circumscribe the status of North Korean defectors. I also examine two different perspectives on
the meaning of refugeehood and explain their bearing on the Canadian and Australian decisions.
I refer to these as the “persecution perspective” and the “protection perspective”. While the
former is more dominant, emphasizing the fear of persecution as the element that defines the
core of refugee status, a growing number of scholars have begun to challenge this view pointing
instead to lack of state protection as the fundamental aspect of refugee status.6 From this
protection perspective, the mere fact that a refugee has a second nationality does not per se
preclude his or her application for refugee status; it is more important to determine whether the
second nationality provides meaningful protection to the individual in question. The chapter
submits that the decisions rejecting the claims of North Korean defectors are based on the
persecution perspective; it defends the conclusion that, at least with respect to dual nationality or
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citizenship, the protection perspective should be adopted within the refugee determination
process.7
The Legal Status of North Koreans
In 1996, the Supreme Court of the Republic of Korea (ROK) held that a North Korean
respondent whose father was a subject of the Joseon Dynasty (the last dynasty of Korea) had
become a South Korean national at the time of proclamation of the Constitution of Republic of
Korea 1948;8 the Supreme Court also held that North Korean citizenship obtained by the
respondent pursuant to North Korean laws could not affect the respondent’s status as a South
Korean national.9 This legal stance is grounded on an interpretation of Article 3 of the ROK
Constitution and the Nationality Act of Republic of Korea.10
According to Article 3 of the Constitution, South Korea’s sovereignty reaches to the
whole Korean peninsula including the northern part of Korea (now “occupied” by North
Korea).11 The statehood of North Korea is not recognized; instead, the North Korean regime is
defined in South Korean law as an anti-government organization.12 Therefore, in a strict legal
sense, North Korean citizenship endowed by the North Korean government is not recognized by
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the South Korean government.13 In addition, the Nationality Act defines who is a national of
South Korea.14 Article 2(1) of the Act reads as follows:
Article 2 (Attainment of Nationality by Birth)
(1) A person falling under any of the following subparagraphs shall be a national
of the Republic of Korea at birth:
1. A person whose father or mother is a national of the Republic of Korea at
the time of the person’s birth; […].15
Thus, if the father or mother of a North Korean is a South Korean national, the North Korean is
born with South Korean nationality. Importantly, North Koreans who lived in North Korea in
1948 were recognized as South Korean nationals under the ROK Constitution; therefore, their
descendants in North Korea have also been born with South Korean nationality pursuant to the
Nationality Act. This position has been widely supported by legal scholars in South Korea.16
Other countries such as Canada have recognized the statehood of North Korea.17 From
the perspective of these countries, a North Korean has North Korean (DPRK) nationality
according to the DPRK Nationality Act.18 This statute provides inter alia that those who had
Joseon nationality under the Joseon Dynasty “before the founding of the [DPRK] republic” and
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their children are recognized as North Korean nationals, if they “do not abandon the nationality”
(Article 2). A child who is born of North Korean parents obtains North Korean nationality
(Article 5(1)). A child who is born of a North Korean parent and a foreign national obtains North
Korean nationality when he or she is born in North Korea (Article 5 (2)).
Close comparative analysis of the ROK Nationality Act and the DPRK Nationality Act is
important as it arguably supports the proposition that not all North Koreans have South Korean
nationality even on a theoretical level. For example, according to the Temporary Regulation of
Korean Nationality 1948 (ROK)(“Temporary Regulation”) and the decision of the Supreme
Court of the Republic of Korea above, a North Korean may have obtained South Korean
nationality in 1948 if he or she had Joseon nationality (was a subject of the Joseon Dynasty).19
Importantly, the Temporary Regulation only admitted the paternal line in relation to the
acquisition of Joseon nationality by birth in general circumstances. Accordingly, if a person was
born of a Joseon mother and a foreign father, the person was not regarded as having Joseon
nationality; nor was he or she regarded as having South Korean Nationality in 1948, either. In
contrast, the DPRK Nationality Act appears to have recognized both the maternal line as well the
paternal line with regard to Joseon nationality (Article 2(1)).20 In this case, some individuals who
were not declared to be South Korean nationals in 1948 may arguably have obtained North
Korean nationality according to the DPRK Nationality Act.
Moreover, it is interesting to note that the ROK Nationality Act did not recognize the
maternal line until the 1997 amendments,21 whereas DPRK Nationality Act appears to have
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recognized it from the outset.22 Accordingly, there is a possibility that a North Korean asylum
seeker who has a foreign father may not have obtained South Korean nationality by birth. The
2014 Australian decision in SZQYM has dealt with this issue as will be seen later in this
chapter.23
A. The Implication of South Korean Nationality for North Korean Asylum Seekers
In 2013, nine North Korean youngsters aged between 15 and 23 attempted to seek asylum in the
South Korean embassy in Laos via China with the help of a missionary, known as M.J.
Unfortunately, on a bus en route to the South Korea embassy in Laos, they were arrested by the
local police for their illegal entry into Laos and were subsequently detained by Laotian
immigration officials for more than two weeks. During the period of detention, it is alleged that
M.J’s wife repeatedly contacted the South Korean embassy for help, but South Korean embassy
officials did not visit the North Korean youngsters.24 Tragically, they were all sent back to North
Korea via China.25 Laos faced international criticism for sending back North Korean defectors to
North Korea. 26 It is feared that nine youngsters may have been executed there.27
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This story reveals an important aspect of South Korean nationality for North Koreans. In
reality, North Koreans defectors are treated as North Koreans rather than as South Korean
nationals by the South Korean government.28 This explains why South Korean embassy officials
did not show up to protect the nine youngsters at the detention centre in a manner consistent with
duty of diplomatic protection.
A similar reality is also found in KK,29 a case in which a North Korean asylum seeker
approached the South Korean embassy in London, U.K. in order to apply for South Korean
citizenship. She was allegedly told that “South Korea was not prepared to give her citizenship
unless her asylum application with the UK government was finished.”30
Legal scholars who have addressed this issue have reached similar conclusions. SeongHo Jhe has argued that if North Koreans were considered to be South Korean nationals, they
would have a constitutional right of protection overseas (diplomatic protection) according to
Article 2(2) of the ROK Constitution.31 In cases of breach of duty of protection, such as the
stories above, North Korean defectors would have a right to bring a legal action against the
South Korean government for damages.32 Unfortunately, a right of protection and a right to bring
a legal action exist only in theory.33 In reality, North Korean defectors do not enjoy the
substantive rights recognized and guaranteed in the ROK constitution.34 In support of this view,
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Myung-Ki Kim has also concluded that in the context of diplomatic protection, North Koreans
do not enjoy de facto nationality of South Korea.35
The purely “theoretical” nature of North Korean’s citizenship rights is also confirmed in
the opinion evidence submitted by legal experts in the Australian and UK cases. Pillkyu Hwang,
a human rights lawyer practising in South Korea, indicates in his report that “South Korean law
provides North Korean nationals […] with a theoretical, automatic entitlement to citizenship […]
However, South Korean citizenship, of itself, carries little in the way of substantive rights and in
particular, does not afford an automatic right to enter and reside in South Korea.”36 Chulwoo
Lee, a professor of Sociolegal Studies, Yonsei Law School in Seoul, South Korea, also concurs
with Hwang, concluding that “North Koreans have, in effect, only ‘theoretical’ ROK
nationality.”37
B. Controversy: Access to South Korean citizenship
In KK , Christopher Bluth, Professor of International Studies at the University of Leeds, in his
expert opinion, remarked as follows:
South Korean policy towards North Korean refugees/defectors reflects a profound
contradiction between the principles of the constitution and the law […] and […]
practice. […] In principle, once a person is recognised as “Korean”, there is no
discretion to refuse or grant ROK citizenship. However, in practice, acceptance of
all persons claiming to be North Korean refugees/migrants is not automatic.38
Importantly, Bluth points out that, as a matter of procedure, North Koreans have to apply for
protection at the South Korean embassy or consulate in order to take advantage of South Korean
citizenship.39 The application for “protection” is governed by the North Korean Refugees
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Protection and Settlement Support Act (ROK) (“The Protection Act”).40 Hwang’s report also
indicates that “the only legal avenue for a North Korean escapee to enter South Korea is to apply
for ‘protection’.”41 However, it is important to note that the Protection Act applies only to those
who express their intention to be protected by South Korea (Article 3), and that those who fall
into specified categories, such as international criminal offenders and those who reside in a third
country for 10 years and over, may not be granted protection under the Act (Article 9).42 In other
words, not all North Koreans are eligible for protection under the Protection Act. It is at this
stage that considerable confusion arises. The Protection Act is designed to assist North Korean
defectors to settle in South Korea by providing political, financial and cultural support (Article 1)
and has nothing to do with citizenship per se. However, according to Bluth and Hwang, the
Protection Act appears to function like citizenship law for North Koreans.
This confusion has been identified by the Canadian and Australian Tribunals.43 The
Australian Tribunals have settled the controversy by referring to the opinion of Chulwoo Lee
indicating that there are two alternative procedures to ascertain South Korean nationality other
than applying for protection under the Protection Act: 1) the nationality adjudication process
40
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under the Nationality Act,44 and 2) legal action in a court “for a declaratory judgment that s/he is
a national of the Republic of Korea.”45 According to this view, North Korean asylum seekers
may ascertain South Korean nationality even though they are ineligible for protection under the
Protection Act. Similarly, the Canadian Tribunal in TB3-03406 recognizes that ineligibility for
protection under the Protection Act cannot affect a person’s status as a South Korean national
from birth.46
However, both Tribunals miss significant procedural obstacles that transform the
automatic nature of South Korean nationality for North Koreans into the discretionary grant of
citizenship. First, North Korean defectors have often experienced practical difficulties in
ascertaining their “theoretical” South Korean nationality. In most cases, the diplomatic missions
are the first contact sites for North Korean defectors, and they consider the cases of the North
Korean defectors only under the Protection Act.47 Even where North Korean defectors directly
enter South Korea without help from the diplomatic missions, they are supposed to apply for
protection under the Protection Act in order to settle in South Korea, too. However, as examined
above, not all North Koreans are eligible for “protection” under the Act. Importantly, the
nationality adjudication procedure, mentioned as an alternative mode of ascertaining South
Korean nationality, is available only to those who are in South Korea48 and the number of
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applications under the procedure is negligible. From the period of 2004 to 2007, an average of
1,996 North Korean defectors per year settled in South Korea under the Protection Act,49
whereas an average of 42 per year ascertained South Korea nationality under the nationality
adjudication procedure.50 In other words, about 98% settled in South Korea under the Protection
Act, whereas, only about 2% under the nationality adjudication procedure.
Second, it is a misunderstanding that those who fail in the application for protection
under the Protection Act can ascertain South Korean nationality in the nationality adjudication
procedure. Ho Taeg Lee’s empirical research51 on North Korean cases in the nationality
adjudication procedure indicates that not all North Koreans are recognized as having South
Korean nationality even under the nationality adjudication procedure. This research identifies
five categories of individuals who are likely to fail to ascertain South Korean nationality in
practice, due in large part to the difficulty of identifying the applicants as North Koreans: 1)
those who have huaqiao (“Chinese people living outside of China”)52 background, e.g. where a
parent is huaqiao or where one has married a huaqiao spouse in North Korea;53 2) a holder of
documents showing Chinese nationality regardless of whether it is forged or not; 3) those who
live abroad (jogyo), in particular those who do so for a long time; 4) unaccompanied minors with
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lack of documentation supporting their identity; and 5) those who acquire Chinese citizenship.54
The failure to ascertain South Korean nationality in the nationality adjudication procedure has
given rise to the creation of stateless North Korean asylum seekers.55 For example, Chun-Il Kim,
a North Korean defector, came to South Korea in 2004. According to Yonhap news, he failed to
obtain South Korean citizenship on account of the fact that his father was Chinese. He was
deported to China, but the Chinese government sent him back to South Korea as he was not
recognized as Chinese. Therefore, he became a stateless North Korean defector.56
Third, with respect to legal action in a court, there has been no case reported in which
those who had failed in the nationality adjudication procedure challenged the decision before a
Court.57 Where a North Korean defector has failed in the nationality adjudication procedure,
there is no practical benefit in his or her bringing legal action before a Court. Unless there was a
gross error in the process of evaluating nationality, the negative decision is likely to be upheld by
the Court. Chung and others argue as follows:
A person who is refused protection [under the Protection Act] or whose protection
decision is revoked may still apply for nationality adjudication. But if one fails to
be determined to be North Korean by nationality adjudication, he/she finds it
virtually impossible to assert his/her Korean nationality and is likely to be de facto
stateless.58
The claim of legal experts that the Protection Act functions like citizenship law is based
solely on the fact that almost every North Korean defector has ascertained their “theoretical”
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South Korean nationality under the Protection Act.59 When a North Korean defector applies for
protection under the Protection Act, he or she is required to go through identification processes
and to receive education for social adaptation.60 Once a favourable “protection” decision is made
by the Minister of Unification, the Minister, acting on behalf of the applicant, applies for family
relation registration to the Seoul Family Court (The Protection Act, Article 19); the successful
applicant is also entitled to obtain a national identity number or resident registration number
before the completion of education for social adaptation (The Protection Act, Article 19(3)).61 As
a result, he or she can enjoy both de jure and de facto South Korean nationality.
However, the critical issue is that not all North Korean defectors are successful in the
application for protection under the Protection Act. Besides the exclusion clauses in the
Protection Act, the procedure under the Protection Act may involve political consideration such
as diplomatic relations, in particular when North Korean defectors are outside South Korea. Inho Song of the Somyoung Law Firm in Seoul states that:
Officially, there is no different policy towards North Koreans applying for
citizenship from abroad. However […] diplomatic officers are controlling the
number of the entry of North Koreans into South Korea […] Therefore, a person
who are expected to be refused protection will be refused of even entering into the
country.62
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Unless diplomatic personnel send the protection application to the home country, there is
no way that North Korean defectors can ascertain their South Korean nationality.63 Thus, even
Bluth argues that “[t]he policy of the South Korean government has been to discourage
defections and limit the number of North Koreans seeking protection in the South, without
violating the constitution.”64 If a political consideration overrides a legal entitlement, South
Korean nationality for North Koreans cannot be said to provide any meaningful protection. In
this regard, Hwang rightly comments that “South Korean citizenship is a theoretical construct
and political declaration only, and that it has little relevance to ‘nationality’ or ‘citizenship’ as
normally understood.”65 Having examined the implication of South Korean nationality for North
Koreans, the decisions of the Canadian and Australian Tribunals with respect to dual nationality
of North Koreans will be assessed.
The Status of North Korean Refugees in Canada
Canadian jurisprudence on dual nationality in the context of the refugee determination process is
founded on two cases: Bouianova and Williams. Décary JA in Willams fully endorsed the
opinion expressed by Rothstein J in Bouianova, that, “the condition of not having a country of
nationality must be one that is beyond the power of the applicant to control.”66 In this test, if the
acquisition of nationality is merely a matter of formalities, e.g. a simple application guarantees
the acquisition of nationality, the applicant is deemed to have control over the process of
obtaining nationality; in such a case, the applicant must seek protection in each country of
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nationality.67 If the outcome of application is not predictable, e.g. there are discretionary
elements in the process of obtaining citizenship, the applicant does not have control over the
acquisition of nationality; in such a case, the applicant cannot be said to have a country of
nationality within the meaning of s.96 of the IRPA.68
The leading case with respect to the dual nationality of North Koreans is Kim in 2010.
Following the Williams approach, the Court in Kim examines whether the acquisition of South
Korean nationality by North Korean applicants is “a matter of ‘mere formalities’ or ‘within the
control’ of the applicant.”69 Hughes J states as follows:
In the present case I find, on the best evidence, that it is by no means “automatic”
or “within the control” of the Applicants that they will receive South Korean
citizenship. In a “Responses to Information Requests” [RIR] received by the Board
on June 3, 2008, it was stated that perhaps on a strict reading of the south Korean
constitution, North Koreans cold[sic] obtain South Korean citizenship; however,
North Koreans are not automatically accepted, a “will and desire” to live in South
Korea must be established and persons who have “resided in a third country for an
extended period of time are not eligible (the Applicants have lived in China and
Canada).70
Accordingly, North Koreans should not be recognized as having South Korean
nationality in the context of refugee determination. It is notable that both the requirement of
expressing “will and desire” and ineligibility for citizenship on account of staying overseas for a
considerable time are found in the Protection Act as examined above. The decision in Kim
created a friendly legal setting for North Korean refugees in Canada. It may not be a coincidence
that the number of North Korean refugees surged in 2011.71 However, in 2013, the Refugee
Appeal Division (RAD) changed this friendly mood.
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In TB3-03406, the RAD overturned the positive decision of the RPD with respect to two
North Korean asylum seekers. In 2011, the principal respondent fled to China along with her
husband and a son for the fear of persecution in North Korea. In 2012, she gave a birth to a child
(minor respondent) in China. During their stay in China, her family was arrested by the Chinese
authorities. Her husband was sent to prison; her son managed to escape but it is not known where
he took refuge. The principal respondent and her infant were able to leave China and arrived in
Canada in 2013 with the help of a smuggler. They claimed refugee protection in Canada. The
RPD accepted their claim as “there was nothing to distinguish the Respondents’ claims from the
facts in Kim.”72 However, relying on new evidence, the RAD overturned the decision of the
RPD. The RAD states that “[e]ven if the RIR [Response to Information Request] was accurate in
2008, it is not consistent with very recent information which comes directly from South Korean
officials.”73 The new evidence includes the following:
According to the Constitution and other domestic laws of the Republic of Korea,
North Korean-born persons are deemed nationals of the Republic of Korea.
Therefore, there is no separate procedure needed for North Korean-born persons to
obtain the nationality of Republic of Korea after entering the Republic of Korea.74
The RAD states that the new evidence “either corrects or supersedes the older evidence.”75
According to the new evidence, North Korean respondents are recognized as having South
Korean nationality; therefore, they are required to establish a well-founded fear of persecution in
South Korea.76 On the surface level, it is surprising to note that South Korean officials present
two seemingly conflicting views concerning the status of North Koreans. As recorded in the
2008 RIR, the South Korean Embassy Officials communicated that “North Koreans are not
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automatically accepted as South Korean citizens” for the reasons stipulated in Hughes J’s
statement in Kim above.77 However, in 2013, the same government delivered the apparently
conflicting view that “North Korean-born persons are deemed nationals of the Republic of
Korea.”78
The RAD questioned the credibility of the 2008 RIR by exposing the conflation of two
concepts in the RIR, that is, citizenship and protection. The RAD pointed out that “[i]t is […]
remarkable that the list of those ‘ineligible for South Korean citizenship’ seems to be based on
the list of exclusions set out in the Protection Act—where such individuals are excluded from
refugee support programs, but not necessarily citizenship.”79 The RAD also referred to the
jurisprudence of Australia, the U.S and the UK with respect to North Korean refugees, and
concluded that the Tribunals in three countries recognized that North Koreans are in principle
born with South Korean citizenship.80 In particular, the RAD found that, in 2010, the Refugee
Review Tribunal of Australia (RRT) also critiqued the conflation of citizenship under the
Nationality Act and protection under the Protection Act as will be seen later.81
However, it should be said that the RAD failed to read or understand the nuance of the
new evidence provided by the South Korean embassy. In fact, the new evidence is nothing but
confirmation of the scholarly view that North Koreans in general are born with South Korean
nationality on a theoretical level, which was duly recognized by the Court in Kim. The new
evidence concerned the strict or theoretical legal position of North Koreans according to South
Korean laws. By way of contrast, the 2008 RIR outlines practice or policy, specifically the policy
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relating to the status of North Koreans who are outside South Korea. The dilemma surrounding
North Korean refugees is that they are South Korean nationals in law, but they are not treated as
such in practice, in particular, when they approach the diplomatic missions. If “nationality” in s
96 of the IRPA is concerned only with a strict legal status, most North Korean refugees are no
longer eligible for refugee status in Canada. However, if the meaning of nationality in s 96
reflects the policy or practice of the South Korean government in dealing with North Korean
defectors, the doors have not yet closed to North Korean refugees in Canada. This point will be
addressed below after examining the Australian jurisprudence.
The Status of North Korean refugees in Australia
The analysis of Australian cases is significant as the Canadian Tribunal appears to follow the
rationale offered by the Australian Tribunals in relation to the issue of dual nationality of North
Korean refugees. Formerly, Australia rejected applications for a protection visa (refugee status)
lodged by North Korean refugees under the Migration Act (MA) s 36(3) on account of their
alleged right to enter South Korea.82 However, since 2010, the Australian Tribunals have offered
different reasons for rejecting North Korean refugee claims; Tribunals no longer refer to a right
to enter South Korea, but rather directly to the dual nationality of North Korean refugees under
MA s.91N and s91P.83 Under MA s.91N and 91P, a person who has 2 or more nationalities
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cannot make a valid application for a protection visa unless the Minister intervenes under MA
s.91Q.
In September 7, 2010, the Refugee Review Tribunal of Australia (RRT) held that a North
Korean applicant who had dual nationality at the time of application was prevented from lodging
a valid application for a protection visa according to MA s.91P.84 Interestingly, in this case, the
RRT examined the 2008 RIR cited in Kim above. The RRT, like the RAD, critiqued the RIR on
the ground that it conflated two distinct concepts, citizenship and protection.85 The RRT also
points out the same conflation in the Australian Department of Foreign Affairs and Trade
(DFAT) Report 2005 which contains similar information as the 2008 RIR. The RRT accepted the
strict legal position of North Koreans that “North Koreans have South Korean citizenship and
that, even for those who are ineligible for settlement assistance […] there are alternative
procedures for them to have their existing South Korean citizenship confirmed.”86
The RRT briefly considered the concept of effective nationality. However, it remarked
that, under Migration Act s. 91N and 91P, “the Tribunal must determine only whether the
applicant has South Korean nationality, and it is not permitted to make an assessment of the
effectiveness of that nationality […].”87 This statutory interpretation has been upheld by the
Federal Court of Australia. In 2012, the Federal Court in SZOAU endorsed the view that those
who have dual nationality such as North Korean refugees are precluded from applying for a
protection visa unless the Minister intervenes.88 The Court also held that the meaning of
“national” in s.91N(1) “has its ordinary meaning” and “no additional inquiry into the non-
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citizen’s ability to avail himself or herself of protection is to be made, beyond the fact of
nationality.”89 Therefore, in Australian jurisprudence, nationality in the refugee determination
process is defined purely on a legal level regardless of its effectiveness.90 Surprisingly, under
MA s 91N(1) and 91P(2), unless the Minister intervenes, those who have dual nationality may
not apply for a protection visa even though they may have a fear of persecution in each country
of nationality.91
Importantly, in certain circumstances, MA s 91N may not be applicable to North Korean
asylum seekers. In 2014, the Federal Court of Australia held that “[w]hatever the content of
South Korean nationality law, it is plain that the mere fact that the appellants claimed to be North
Korean nationals is not enough to engage the operation of [MA] s 91N.”92 The decision is
significant in that the Court at least acknowledged a possibility that a North Korean asylum
seeker may not have South Korean nationality in a strict legal sense. In this case, two North
Korean asylum seekers had fathers whose nationality was uncertain. The ROK Nationality Act
had not recognized the maternal line in relation to the acquisition of South Korean nationality by
birth until the 1997 amendments; the 2001 amendments allowed 20 years of retrospective benefit
of the 1997 amendments.93 Both appellants did not enjoy the benefit as they were born before the
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beneficial period. Therefore, the nationalities of the appellants’ fathers were at issue in
determining whether the appellants are South Korean nationals.94
In the first instance, the Federal Magistrates Court of Australia upheld the minister’s
decision that two North Korean asylum seekers had dual nationalities which rendered their
applications for a protection visa invalid. 95 However, in 2014, Federal Court of Australia
overturned the decision, holding that, on the balance of probabilities, it was not satisfied that the
appellants are South Korean nationals.96 The Court pointed out that there was insufficient
evidence to ascertain inter alia the nationalities of the fathers. The decision has great
implications for refugee decision making. It highlights a practical difficulty in tracing the
paternal line for the purpose of ascertaining nationality. It also reveals a theoretical difficulty in
interpreting South Korean laws with respect to legal status of a North Korean who has a foreign
father.
The “Persecution Perspective” vs the “Protection Perspective”
At this juncture, in order to assess fully the reasonableness and correctness of decisions of the
Canadian and Australian Tribunals, I consider two different perspectives on the concept of
refugee status, as discussed in Chapters 1 and 2. From the persecution perspective (Chapter 1),
North Korean refugees must establish a well-founded fear of persecution in South Korea as they
are regarded as having South Korean nationality. On the other hand, from the protection
perspective (Chapter 2), it is more important to examine whether South Korean citizenship could
provide meaningful protection to North Koreans refugees. More fundamentally, it is critical to
examine whether there is a meaningful and pre-existing protection relationship between North
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Koreans with “theoretical” South Korean nationality and the Republic of Korea. As already
examined above, South Korean nationality for North Koreans exists only in theory, in particular
when they are outside South Korea.97 There is neither a meaningful protection relationship
between North Koreans and the Republic of Korea, nor do North Koreans enjoy any substantive
right under the South Korean nationality. This being the case, the protection perspective, if
applied to case law, may destabilize the decisions of both the Canadian and Australian tribunals.
A. The Protection Perspective and Effective Nationality
The protection perspective has outlasted the influence of the persecution perspective in certain
areas of refugee law. For example, the protection perspective underlies the discourse on effective
nationality in the context of dual nationality. Prominent refugee law scholars and the UNHCR
have endorsed the relevancy of effective nationality in refugee determination process in the case
of dual nationality.98 James Hathaway whose work, as noted above, has traced the ongoing of the
persecution perspective, has promoted the protection perspective in his discussion of cases of
dual nationality by stating the following:
The major caveat to the principle of deferring to protection by a state of citizenship
is the need to ensure effective, rather than merely formal, nationality. It is not
enough, for example, that the claimant carries a second passport from a nonpersecutory state if that state is not in fact willing to afford protection against return
to the country of persecution.99
Here, Hathaway connects the concept of effective nationality to the principle of non-refoulement.
The UNHCR goes beyond Hathaway’s comment, in offering a broader role for the concept of
effective nationality. The UNHCR Handbook states as follows:
In examining the case of an applicant with dual or multiple nationality, it is
necessary, however, to distinguish between the possession of a nationality in the
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legal sense and the availability of protection by the country concerned. There will
be cases where the applicant has the nationality of a country in regard to which he
alleges no fear, but such nationality may be deemed to be ineffective as it does not
entail the protection normally granted to nationals. In such circumstances, the
possession of the second nationality would not be inconsistent with refugee
status.100
Furthermore, in case law, domestic Courts have in varying degrees developed and applied
the concept of effective nationality; for example, the principle of effective nationality was applied
by Australian Courts before the introduction of MA ss 91N and 91P.101 Andrew Wolman cites
several Australian cases in which the concept of effective nationality was actively applied with
respect to East Timorese asylum seekers who were formally considered as Portuguese by birth but
without any enforceable right to live in Portugal.102 In Jong Kim Koe, having observed both the
UNHCR Handbook and Hathaway’s comment above, the Full Court states that “ […] a person has
dual nationalities but lacks a well-founded fear of persecution in one of the countries of nationality
will not necessarily preclude a finding that the person is a refugee.”103 In particular, the Court
points out the error of the Tribunal by stating that “it failed to recognise the necessity, in applying
the definition of ‘refugee’ in circumstances of dual nationality, of considering the ‘effectiveness’
of his Portuguese nationality as a distinct issue.”104 In this case, the Court did not define the scope
of effectiveness; however, the Court mentioned Jong’s ability or inability to be admitted into
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Portugal as a relevant matter to be considered.105 In Lay Kon Tji,106 the Court attempted to define
the scope of the effectiveness. Finkelstein J stated that:
In my view, conformably with the views expressed in the United Nations Handbook
and conformably with the purpose and object of the Refugees Convention, ‘effective
nationality’ is a nationality that provides all of the protection and rights to which a
national is entitled to receive under customary or conventional international law.107
Wolman observes that the application of the concept of effective nationality had been prohibited
by legislation in 1999 in response to the decision in Lay Kon Tji.108
In the United Kingdom, the concept of effective nationality appears to have been rejected but
it is not clear that the protection perspective has been denied altogether.109 The law has been
developed in a trilogy of cases involving North Korean refugees: KK, SP and most recently
GP.110 In KK, all the North Korean appellants had lived for more than ten years outside Korea.
The Tribunal duly acknowledged the practice that if a North Korean defector resides in a foreign
country for 10 or more years, the person is not likely to be recognized as a South Korean
national.111 Even though the Tribunal found this as being in flat contradiction to South Korean
laws, the Tribunal simply accepted that the “ten-year rule” appeared to be effective in practice,
holding that “[t]he appellants are therefore all persons with one nationality only, that of North
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Korea.”112 The Tribunal did not connect this practice to the list of exclusions set out in the
Protection Act.113
Subsequently, in SP, the Court of Appeal held that “[i]t may also be that the ‘ten years’ has
been influenced by the provision of art 9(4) of the Protection Act but it does not follow that the
South Korean authorities are directly applying art 9(4) as if it was part of South Korea's basic
nationality law.”114 Significantly, the Court of Appeal has remarked that “[w]hat matters is that,
as rationally found by the Tribunal [in KK ], in practice, a ten year absence from North Korea
will be treated by the authorities in a manner equivalent to one who has lost his South Korean
nationality as a result of acquiring another nationality.”115
On 28 August 2014, in GP, the Upper Tribunal (Immigration and Asylum Chamber)
endorsed a strict legal position of North Koreans according to South Korean laws, that, “[a]ll
North Korean citizens are also citizens of South Korea […].”116 Thus, the Upper Tribunal
concluded that, according to the Readmission Agreement between the United Kingdom and
South Korea,117 North Korean refugees are to be returned to South Korea.118 However, it is worth
noting that, as in the KK case, the Upper Tribunal examined the practice of the South Korean
government in dealing with North Korean refugees, in addition to South Korean nationality per
se. It noted that “ […] in practice South Korea will not reject any returning person from the
Korean Peninsula unless they have acquired another nationality since leaving the Korean
Peninsula […].”119 Interestingly, this observation of the South Korean government’s dealings
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with North Korean refugees appears to be in conflict with the previous findings by the Upper
Tribunal in KK.
The conflicting analysis of practice in relation to North Koreans who spent 10 or more years
outside Korea may be explained by reference to the Readmission Agreement, which was
concluded after the decision of KK and to which reference is made in GP.120 In any event, even
though British jurisprudence appears to deny the concept of effective nationality, the Court
arguably endorses the protection perspective by looking at practice in relation to dual
nationality.121
Taking stock, the protection perspective has not lost its standing in refugee law. Having
noted “the precedence of national protection over international protection” in the international
refugee regime, the Court in Jong Kim Koe rightly stated that “[t]hat precedence has no obvious
relevance where national protection is not effective.”122 Unfortunately, in Australia, current
legislation (MA s.91N and 91P) coupled with the statutory interpretation endorsed by the Federal
Court precludes the application of the protection perspective.123 What about in Canada? Wolman
argues that even though there is no statutory restriction in Canada, the discourse of effective
nationality has been off the table.124 To return it to its rightful place, one must examine the
meaning of nationality found in s 96 of the IRPA.125
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B. The Protection Perspective and Canadian cases
As examined above, with respect to dual nationality, the Canadian jurisprudence appears to have
developed in a way that examines the mode of obtaining nationality (e.g. whether it is within the
control of applicants) – the “control principle”− rather than assessing the effectiveness of
nationality.126 In line with the jurisprudence, the Immigration and Refugee Board of Canada has
provided the following interpretation of the term “nationality” found in s 96 of the Act:
The term “countries of nationality”, in section 96(a) of IRPA, includes potential
countries of nationality. Where citizenship in another country is available, a
claimant is expected to make attempts to acquire it and will be denied refugee status
if it is shown that it is within his or her power to acquire that other citizenship.127
However, it is significant to note that the Supreme Court of Canada in Ward has provided
a different view. In Ward, La Forest J., writing for a unanimous Court, states that “[i]n
considering the claim of a refugee who enjoys nationality in more than one country, the Board
must investigate whether the claimant is unable or unwilling to avail him- or herself of the
protection of each and every country of nationality.”128 In other words, in the context of dual
nationality, it is important to examine availability of protection in each country of nationality
beyond the simple fact of nationality. Referring to Article 1(A)(2) of the Refugee Convention,
La Forest J. indicates that “the rationale underlying international refugee protection is to serve as
‘surrogate’ shelter coming into play only upon failure of national support. When available, home
state protection is a claimant’s sole option.”129 The word, “available”, should be emphasized
here.
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A second Canadian case offers further support. In O.M, 130 the applicant had dual
nationality – that of El Salvador and Belize. He had established a well-founded fear of
persecution in El Salvador; however, he was denied refugee protection by the Convention
Refugee Determination Division of the Immigration and Refugee Board (CRDD), as he had
failed to establish a well-founded fear of persecution in Belize.131 The application for judicial
review was dismissed as the Court found no reviewable error on the part of CRDD; nevertheless,
in this case, Gibson J appears to have endorsed the concept of effective nationality by referring
to the opinion of Hathaway as quoted above.132 Gibson J states that “ […] while a more careful
assessment of the difficulties that the Applicant might face if required to returned to Belize would
have been appropriate, the mere failure by the CRDD to recite the evidence before it and the
argument made to it on this issue is not a reviewable error.”133 In other words, in principle,
additional assessment of effectiveness of nationality is an appropriate legal inquiry in the refugee
determination process. Even though Gibson J appears to follow the persecution perspective in the
end, the reference made to the concept of effective nationality is a significant addendum to the
Ward analysis.
Challenging the Decision of the RAD
In light of the foregoing discussion, I believe that the decision of the RAD should be revisited or
quashed. The reasons may be summarized as follows.
First, South Korean nationality cannot be effective nationality for North Korean asylum
seekers. It should be remembered that North Koreans who are outside South Korea cannot be
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said to have a legal right to enter South Korea under their purely theoretical South Korean
nationality.134 Their lack of right to enter, as La Forest J recognizes in Ward, may be tantamount
to a denial of protection, which gives rise to a refugee status for North Koreans.135 In addition, as
illustrated in the story of North Korean youngsters above, North Korean defectors cannot enjoy
substantive legal rights that South Koreans enjoy such as diplomatic protection. Therefore, South
Korean nationality for North Koreans cannot be the nationality contemplated in international
law.136
Second, North Korean asylum seekers have no control over the process to obtain South
Korean nationality. Even though they are regarded as having South Korean nationality in law,
they have to apply for “protection” under the Protection Act in order to have their nationality
confirmed. However, their applications may be turned down for political reasons as well as under
the list of exclusions set out in the Protection Act. Even in the nationality adjudication procedure
in South Korea, they may fail to ascertain South Korean nationality. Unless their South Korean
nationality is confirmed through the relevant procedures, they are but North Koreans who cannot
enjoy any substantive right including the right to enter South Korea.
Third, arguably, not all North Koreans have South Korean nationality even on a
theoretical level. Besides the examples suggested in section 2 and in Szqym above, it is also
uncertain whether a foreigner who had resided in North Korea in 1948 and then later obtained
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North Korean nationality according to procedures set out by DPRK Nationality Act, should be
regarded as having South Korea nationality. According to the analyses provided in section 2, as
the foreigner did not have Joseon nationality in 1948, arguably, he or she may not have obtained
South Korean nationality.
Therefore, the conclusion should be that North Korean refugees in Canada are the
Convention refugees to whom Canada has international responsibility in spite of their theoretical
South Korean citizenship.
Conclusion
The issue of dual nationality of North Korean refugees is situated at the heart of debates about
whether the fear of persecution or the lack of protection should constitute the pivotal aspect of
refugee status. Excessive emphasis on the fear of persecution in defining refugee status has led to
undervaluing a fundamental aspect of refugee status. The protection perspective rightly reminds
us that a ruptured protection relationship between a nation-state and a citizen is the essential
aspect of refugeehood. Persecution is meaningful in defining refugee status only if there is a preexisting meaningful protection relationship between a refugee and his or her country of
nationality. However, there is no meaningful or effective protection relationship between North
Koreans and the Republic of Korea.
South Korean nationality for North Koreans is premised upon the non-recognition of the
statehood of North Korea. However, recognizing dual nationality of North Koreans by the
Australian or Canadian Tribunals does not necessarily mean that the Australian or Canadian
government deny the statehood of North Korea.137 In this regard, the Australian and Canadian
Tribunals fail to recognize the political nature of South Korean nationality for North Koreans.
137

See generally Government of Canada, supra note 17; see generally Australian Government Department of
Foreign Affairs and Trade, Democratic People’s Republic of Korea Country Brief, online: Australian Government

162
The strict interpretation of law with respect to North Koreans’ constitutional right to
South Korean nationality may not be honored in practice. Even on a theoretical level,
ascertaining South Korean nationality may involve a complex process of tracing the paternal line
over 60 years. Complex relationship among law, policy and politics of South Korea with respect
to North Korean defectors should not be a subject matter for which the Australian or Canadian
Tribunals can decide on the basis of its own standard of correctness and reasonableness.
In Kim, Hughes J rightly remarks that “[t]he right to claim citizenship in a foreign
country is […] a matter of the law, practice, jurisprudence, and politics of that country that is
best proved by the opinion(s) of those persons qualified in the law of that country having
expertise in that area of law.”138 Influential South Korean legal experts concur that South Korean
nationality for North Koreans exists only in theory, which does not resemble the concept of
nationality understood in international law.139 It has its unique status of “nationality” only within
the broader context of Korean history. In this regard, in future cases relating to genuine North
Korean refugees in Canada, it is urged that they should not be regarded as having South Korean
nationality in the refugee determination process.
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Chapter 6 Pluralism, Institutional Theory and State Sovereignty:
Toward the “Responsible” Border Control
Introduction
In chapter 3, I highlighted the relevance of theories of institutional cosmopolitan justice to
refugee crises. These theories squarely underscore the need to revitalize the “forgotten” baseline
of the nation-states system – that an individual have at least one political membership or
citizenship in the system of nation-states. As a matter of justice, a refugee should be offered a
surrogate political membership as a remedy. That being said, it is critical to observe that such
justice discourse may be in conflict with the concept of state sovereignty. While justice may
demand the grant of asylum to refugees, a nation-state may claim to legitimately exercise state
sovereignty by denying the admission of refugees into its own territory. State sovereignty has
been regarded as an indispensable privilege vested in a nation-state in the current international
state system.1 While the validity and effectiveness of the so-called “right to exclude” may be a
subject of considerable debate, it cannot be denied that such a right has been widely recognized
in state practice.2
This being the case, some may argue that the institution of asylum as a “just” remedy for
refugee status should be outweighed or qualified by the widely recognized prerogative of a state
to control its own borders. The tension between claims of cosmopolitan justice and the concept
of state sovereignty has ever become evident in the era of globalization. Catherine Dauvergne
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has noted that “[a]s nations have seen their powers to control the flows of money or ideas and to
set economic or cultural policies slip away, they seek to assert themselves as nations through
migration laws and policies which assert their ‘nation-ness’ and exemplify their sovereign
control and capacity.”3 In other words, while the strong concept of sovereignty in general has
been diminished, state sovereignty in relation to border control has become stronger. In this
circumstance, governments have claimed an “unbridled” prerogative to control their borders in
terms of sovereignty. In fact, with minor exceptions, this view has been regarded a hegemonic
view of sovereignty in relation to border control.
In this Chapter, I challenge this understanding of state sovereignty by arguing that, in
modern public international law, which regards the protection of human rights as a fundamental
value, a new conception of state sovereignty is developing, manifesting a shift from “unbridled”
prerogative to “responsible” or “accountable” privilege. When state sovereignty is understood as
“responsible” or “accountable” control over migration, a state cannot simply exclude refugees
from its own territory with a view to “containing” them in regions of refugee origin – without
further justification, this is simply “irresponsible”. Under the “responsible” concept of state
sovereignty, the right to exclude may be outweighed by consideration of institutional
cosmopolitan justice, which informs our conception of responsibility. As will be discussed, the
concept of “responsible” border control is based not only on moral claims but also on various
social authorities, including law, which mandate that a state should be sincerely involved in the
process of providing a refugee with a surrogate political membership or citizenship.
The implication of this conception of “responsible” border control with respect to
refugees is significant, as, in this approach, institutional cosmopolitan justice may find its
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“rightful” place even in the face of a widely recognized right of a state to exclude non-citizens in
the international state system. This being so, in this Chapter, I consider the application of two
competing views of sovereignty to border control, and illustrate how the reconfiguration of the
concept of state sovereignty from “unconditional” control to “responsible” control has become
possible. More specifically, I propose a version of institutional pluralism as a normative
underpinning that supports the concept of “responsible” border control. For this purpose,
especially, I will introduce Neil MacCormick’s theory of law as an “institutional normative
order”4 and Douglas North’s “path-dependence” theory,5 both of which point to a pluralistic
view of authority (that supports the concept of “responsible” border control) rather a hierarchical
view of authority (that underpins the concept of “unconditional” border control).
The Dominant View of State Sovereignty in relation to Border Control
One of the rights possessed by the supreme power in every State is the right to
refuse to permit an alien to enter that State, to annex what conditions it pleases to
the permission to enter it, and to expel or deport from the State, at pleasure, even a
friendly alien, especially if it considers his presence in the State opposed to its
peace, order, and good government, or to its social or material interests […].6
In political thought, the concept of state sovereignty has been associated with the idea of
supremacy, which entails a hierarchical view of authority: “[…] sovereignty is power not subject
to limitation by higher or coordinate power, held independently over some territory.” 7 Neil
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MacCormick traces the origin of such an idea back to the 16th and 17th century in Europe.8 The
turbulent historical events such as Reformation and religious wars in Europe had led political
thinkers to propose a state with supreme power of authority to keep peace and order.9 In this
regard, MacCormick remarks that “[t]he absolute power of the sovereign state has been the
foundational doctrine for political theory and practice.” 10
As noted by Dauvergne above, the concept of state sovereignty as supreme power has
become weaker in the era of globalization; however, it is important to note that it has not been on
the wane in relation to border control. Rather, border control has come to be regarded as “the last
bastion of sovereignty”.11 Stephen H. Legomsky has observed that “ […] two [powers] have
stood out as the last bastions of national sovereignty – the powers of a state to decide, first, who
its own nationals are and, second, which foreign nationals shall be granted physical access to its
territory.”12 In state practice, state sovereignty is frequently presented by governments as
“unconditional” control of border. In other words, there is no higher authority than state
sovereignty when addressing policies in relation to border control. For example, a former
Australian Prime Minister, John Howard, during the 2001 federal election campaign, famously
stated that “[w]e will decide who comes to this country and the circumstances in which they
come.”13
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On a legal level also, state sovereignty in relation to border control has been understood
as a state’s inherent right not to admit non-citizens into its own territory.14 For example, Hélène
Lambert observes that “[i]t has long been a principle of international customary law that states
are free to control the entry and residence of aliens into their territory.”15 Michael S. Teitelbaum
also states that the right to control borders has never been renounced by states and the right has
remained as “fundamental to their sovereignty”.16 Moreover, the conception of “unconditional”
border control has been recognized in international law. Judge Read in Nottebohm invoked the
term, “unfettered right”, in relation to border controls, stating as follows:
When an alien comes to the frontier, seeking admission, either as a settler or on a
visit, the State has an unfettered right to refuse admission. That does not mean that
it can deny the alien’s national status or refuse to recognize it. But by refusing
admission, the State prevents the establishment of legal relationships involving
rights and obligations, as regards the alien, between the two countries. On the other
hand, by admitting the alien, the State, by its voluntary act, brings into being a
series of legal relationships with the State of which he is a national.17
This strong concept of sovereignty has become hegemonic in state practice, despite the
proliferation of human rights in the 21st century. While state sovereignty in relation to border
control has been “increasingly limited under contemporary international law, in particular by
treaties and principles of general international law in the areas of human rights and economic
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integration”, Hélène Lambert accurately observes that “[…] such express guarantees on freedom
of movement have never extended to the ‘right’ to immigrate to a country other than one’s own,
including the right to asylum, which remains governed primarily by national legislation.”18 In
other words, the sovereign power to allocate membership to non-citizens including refugees has
remained as an “intact” prerogative of a state.
International relations theory provides helpful frameworks to understand this strong view
of state sovereignty. Particularly salient are two prominent approaches: the “actor-oriented”
approach and the sociological approach.19 Neorealism and neoliberalism adopt the former
perspective in which states are understood as “autonomous actors” that create institutions; in this
actor-oriented approach, states may change their strategies concerning state policies, but their
preferences or “underlying desires” remain intact from any institutional influence.20 It is the
“actor-oriented” approach that supports current state practice.21 By way of contrast, the English
School promotes the sociological approach in which “a set of institutional structures” defines the
role of states.22
From the actor-oriented perspective, a state on its own initiative exercises sovereignty in
relation to border control without external interference. Under this view, a state is technically
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justified in excluding refugees from entering into its territory so long as it does not breach
international obligations that the state has agreed to uphold, e.g., the principle of nonrefoulement.23 However, in state practice, even international obligations may be subtly
dishonoured by governments or manifestly rescinded through domestic legislation.24 For
example, as the BC Court of Appeal stated in Appulonappa that domestic law may conflict with
international law: “[…] while Parliament is presumed to legislate in conformity with
international law, this presumption is rebuttable if unambiguous legislative language
demonstrates an intent to ignore an international obligation.”25
It is important to note that these various political, legal and international analyses of
border control point to one grand principle that there is no higher authority than decision-makers
in a nation-state with regard to migration policies. Put another way, a hierarchical view of
authority provides a theoretical underpinning of the conception of “unconditional” border
control. Various sources of authority such as customs, morality, values, identity, and
international ethics are subordinate to one supreme source of authority.
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In sum, the exercise of an “unconditional” right of border control has long been regarded
as “legitimate” and “lawful” state practice buttressed by the hierarchical concept of authority and
the “actor-oriented” perspective on state sovereignty.
Constraints on State Sovereignty
Interestingly, Michael S. Teitelbaum comments that “though no sovereign states have ever
renounced its[sic] right to control entry, there is great variation over time and place in their
effectiveness in exercising this right”.26 This observation is critical as it demonstrates that the
actor-oriented approach may not provide a full picture of state practice in relation to border
control. Teitelbaum continues to argue that “[i]nternational human rights conventions constrain
state adoption of harshly restrictive measures on immigrants or their dependents, especially in
countries with independent judiciaries and strong protections for individual rights.”27 In fact,
governments’ attempts to implement restrictive policies against refugees who already resided in
the national territories have often been frustrated by courts’ decisions in developed countries.
In line with these arguments, a group of scholars has duly recognized constraining factors
on state sovereignty in relation to migration controls.28 In these writings, empirical research has
been conducted in ways that illustrate how a particular institution has functioned to constrain the
State’s behaviour within the institutional context.29 For example, Christian Joppke asks why the
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liberal democratic state continues to receive refugees even though it may conflict with the
interests of the existing community.30 Joppke has found the answer in the existence of domestic
constraints on sovereignty, stating “internally, the sovereignty of liberal states has always been
limited by the rule of law, divided powers, federalism, or the autonomous functioning of societal
subsystems, such as the capitalist economy.”31 In particular, Joppke emphasizes inter alia a
judicial system as a key constraint on sovereignty.32 Joppke remarks that “the self-limitation
[“self-limited sovereignty”] after entry is most developed in states with written constitutions,
where independent courts control the executive by means of judicial review.” 33
In a similar manner, Saskia Sassen argues that “the extension of rights, which has taken
place mostly through the judiciary, has confronted states with a number of constraints in the area
of immigration and refugee policy.”34 In fact, once non-citizens enter into territories of
developed states, the non-citizens enjoy protection of human rights under domestic laws to a
certain degree. In this regard, David Jacobson observes that “migration” sovereignty in the
United States has been limited due to the fact that the United States Constitution guarantee rights
of people rather than those of citizens within the U.S territory.35
Paul Craig also provides helpful insights on the different levels of constraints on state
sovereignty, i.e. regional legal constraints, in a more general manner. Craig states that both the
“supremacy of EU law” and the ability of an individual within a member state to bring a lawsuit
in their national courts on the basis of EU laws (“direct effect”) have greatly contributed to
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changing the constitution of the United Kingdom.36 In case of conflicts between member states’
laws and EU laws, EU laws have supremacy over member states laws.37 Craig does not take
these two features as a “dangerous invasion by a Community institution of the sovereignty of the
United Kingdom Parliament” as the parliament voluntarily accepted such limitation. 38 Guy S.
Goodwin-Gill and Jane McAdam, however, clearly see this phenomenon as one imposing
“significant limitations on sovereign powers”.39
Taking stock, state sovereignty in relation to border control has been challenged and
conceded throughout history. Significantly, the aforementioned arguments pose a serious
question regarding the validity of the actor-oriented view of state sovereignty in relation to
border control in which a state can exercise state sovereignty in relation to border control
unilaterally with the highest authority. Without denying the significance of state sovereignty in
relation to border control, Eric Fripp succinctly summarizes the current status of a state’s right to
exclude non-citizens, stating that “[…] the view that there was an absolute or near-absolute right
to exclude or expel is well established, and the practical effect of it is now sufficiently mitigated
by developments in human rights and other laws that enquiry into the earlier position may be
academic.”40 In this regard, it may be argued that the “unfettered” or “unconditional” concept of
state sovereignty has diminished significantly in effectiveness.
The Institutional Perspective and Pluralism: Opposing a Hierarchical View of Authority in
relation to State Sovereignty
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What is a plausible view of sovereignty that may provide an adequate account of constraining
factors on state sovereignty? Put another way, what is a theoretical alternative that complements
or replaces the hierarchical view of authority? In this section, I argue that an institutional account
of state sovereignty (the sociological approach), which is underpinned by pluralism, provides a
plausible alternative account of state sovereignty in relation to border control. In what follows, in
this section, I present various institutional perspectives that undermine the hierarchical view of
authority.
First, it is worth noting a legal theory that supports a pluralistic view of sovereignty. Neil
MacCormick convincingly connects an institutional perspective, pluralism and state sovereignty,
endorsing a pluralist view of authority in relation to sovereignty. He states that “[…] this
institutionalist way of looking at legal and political order opens up possibilities about pluralism.
It makes possible, though not necessary, a degree of opposition to traditional centralizing
theories about sovereignty, its absoluteness and its essential quality for securely established
law.”41 Although MacCormick’s idea of institutionalization is primarily associated with
“formalized” normative orders (as opposed to “informal normative order”, that is, the order that
primarily depends “on community of usage and practice among interacting individuals, and upon
their mutual beliefs”),42 his analysis of law as an “institutional normative order” suggest a
pluralistic view of authority.43
MacCormick contends that “[t]he theory of law as institutional normative order has built
into an inherently pluralistic conception of legal system. Distinct systems can co-exist without
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any one having to deny either the independence or the normative character of another.”44 For
MacCormick, state-law is not the only source of law. He duly recognized other laws such “law
between states, international law, and law of organized association of states such as the EC/EU,
law of churches and other religious unions or communities, laws of games, and laws of national
and international sporting associations.” 45 A distinctive feature of MacCormick’s
institutionalism is that, while recognizing tensions between institutionalized normative orders, he
leaves open conflicts as they are, rather than imposing a higher authority over the other in order
to resolve the conflict. He has remarked as follows:
[…] the present theory can fully endorse the normative quality of any particular
system of law and yet still allow for a radical pluralism such that objectively valid
normative orders may give conflicting answers to the same point without there
necessarily being any specifically legal method for eliminating the conflict – it is
perfectly possible that conflicts will simply go unresolved, or that the resolution
may be a matter for political rather than legal processes.46
In this pluralistic view of authority, MacCormick provides support for criticism of hierarchical
views of authority in relation to state sovereignty when it is exercised within national boundaries.
He emphasizes that “all power holders are subject to some legal or some political checks or
controls. In that case, there is no single sovereign internal to the state, neither a legal nor a
political sovereign.”47 Especially, given that European states are under political and legal
constraints in the context of European Community, he is adamant that “[…] sovereignty whether
as a legal or as a political concept, it is clear that absolute or unitary sovereignty is entirely
absent from the legal and political setting of the European Community.” 48
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It is important to note that scholars in other fields have proposed a variety of institutional
accounts that undermine a hierarchical view of authority. The key argument made by
institutional theorists is that institutionalized norms and principles affect an actor’s behaviour.49
For example, political institutionalists, James G. March and Johan P. Olsen claim that “action is
often based more on identifying the normatively appropriate behavior […].”50 For them,
behaviour is “governed by rules” and “rules” refers to “routines, procedures, conventions…” and
“beliefs, paradigms, codes, cultures […].”51 In this regard, March and Olsen introduce the
concept of “logic of appropriateness.”52 In an institutional framework, March and Olsen insist
that “political actors associate specific actions with specific situations by rules of
appropriateness.”53 The term, “appropriateness” is closely associated with the idea of
“legitimacy”.54 For example, Guy Goodwin-Gill once expressed a similar view to March and
Olsen’s “logic of appropriateness” in the context of state practice of interdiction of irregular
migrants on the high seas by stating that “[a] better approach, in my view, would be to begin
with a clear understanding of the applicable law – the prohibition of discrimination, of
refoulement, of inhuman or degrading treatment – and then to see what can be done by working
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within the rules.”55 Put another way, migration policies should be implemented within a
“framework of legitimacy”.
Institutionalists in sociology also concur that actors are not autonomous; rather, actors
perform activities in a manner consistent with the identity or meaning that is given by cultural
rules or institutions, and in doing so, obtain legitimacy.56 In the migration context, this
sociological emphasis on legitimacy may well be illustrated in the United States’ withdrawal of
interdiction policies in 1994 directed at Haiti asylum seekers, in spite of the fact that the
Supreme Court of the United States had endorsed the interdiction policy.57 Stephen H Legomsky
observed that “President Clinton finally ended the no-screening policy in May 1994, entering
into agreements with nearby Caribbean island nations […] to conduct full refugee status
determinations (not just screening interviews) on those countries’ territories.” 58 What brings
about such change in interdiction policy? It is likely that the Clinton administration considered
the issue of legitimacy that was not exclusively based on the decision of the court. In this regard,
the U.S government’s withdrawal of interdiction policy alludes to different dimensions of
authority – beyond the hierarchical.
In a similar manner, Stephen Krasner argues that sovereignty in general shows the basic
characteristics of an institution, i.e. institutionalization and persistence – a certain behavior
conforms to “institutional structures, that is with some set of principles, norms, and
rules”(institutionalization) and it “persists over time in the face of changing
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conditions”(durability or persistence).59 Once institutionalized, it is never easy to change.60
Krasner takes the QWERTY keyboard as an example. The QWERTY keyboard system, once
established, has remained as the standard for generations though there was an allegation that
QWERTY was not the most efficient arrangement of touch keys.61 In this regard, Krasner
observes that “for actor-oriented arguments the actors create the institutions; for sociological
arguments institutions generate agents.”62 Krasner has plausibly argued as follows:
This idea of supreme power was compelling, but irrelevant in practice…In the United
States, the Founding Fathers established a constitutional structure of checks and balances
and multiple sovereignties distributed among local and national interests that were
inconsistent with hierarchy and supremacy. The principles of justice, and especially
order, so valued by Bodin and Hobbes, have best been provided by modern democratic
states whose organizing principles are antithetical to the idea that sovereignty means
uncontrolled domestic power.63
This view calls the conception of “unconditional” border control into question. This also runs
counter to the idea that sovereignty in relation to border control is an autonomous power of a
state.64 From the sociological approach, a state cannot implement restrictive refugee laws and
policies overnight, ignoring “institutional structures”, as sovereignty is located within deeply
entrenched patterns or structures in which it must be exercised.65 This approach is potentially
detrimental to the hierarchical view of authority.
In economics, Nobel prize winner Douglas North adds voice to institutional perspectives.
North has recognized the vast divergence among states in economic performances and structures
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as well as political behaviour in the context of common economic circumstances.66 This finding
is in stark contrast with the hypothesis that “ […] over time economies, as they traded goods,
services, and productive factors, would gradually converge.”67 North finds the source of the
divergence in institutional constraints.68 It is significant to note that the constraints, which
structure and guide “human interrelations”, could be either formal (e.g. rules) or informal (e.g.
“conventions and codes of behavior”).69 North contends that even though the same formal
constraints were adopted across different countries, the outcomes would be different depending
on informal constraints within the countries. For example, many Latin American countries
adopted the U.S constitution (formal constraints); however, the outcomes were not the same as in
the United States. North claims that “although the rules are the same, the enforcement
mechanism, the way enforcement occurs, the norms of behavior, and the subjective models of
the actors are not.”70
In particular, North stresses the path-dependence characteristic of informal institutional
constraints that “come from socially transmitted information and are a part of heritage that we
call culture.” 71 He states that “[t]he long-run implication of the culture processing of information
that underlies informal constraints is that it plays an important role in the incremental way by
which institutions evolve and hence is a source of path dependence.” 72 In other words, the
informal constraints will not change easily – instead, they remain as paths to be followed and
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may show resistance to change of formal constraints such as legislation and case law. North
states:
[T]he informal constraints that are culturally derived will not change immediately
in reaction to changes in the formal rules. As a result the tension between altered
formal rules and the persisting informal constraints produces outcomes that have
important implications for the way economies change […].73
Applying North’s hypothesis concerning informal constraints to the migration context, it
may be argued that, in spite of states’ common interests of combatting irregular migration and
similar legislations concerning migration controls, the outcomes of migration policies would be
different according to informal constraints in individual states. Krasner may illustrate this point.
Krasner notes that the United States has not been willing to introduce “a system of identity cards
to control illegal migration because this would conflict with liberal values that are deeply
enshrined in individual beliefs and embedded in the legal system.”74 Another example would be
the aforementioned case of interdiction policy of Haitians implemented during the Clinton’s
administration in the U.S. This case manifests the inherent conflict between a formal constraint
(Court’s decision endorsing interdiction policy of the government)75 and an informal constraint
(liberal democracy, anti-racism etc.). Joppke has observed the following:
But it [the court’s decision] did not diminish the domestic dilemma of asylum in a
liberal state, particularly in a state both open to interest group pressure and
paralysed by the spectre of race. Haitians, after all, are black, and tough action
against them is not well received by black American citizens. Moved by a widely
publicized hunger strike by the leader of the Transafrica Forum, a black civil rights
group, Clinton temporarily stepped back from strict interception and granted
Haitian exiles asylum hearings at sea.76
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According to the aforementioned institutional theories, state sovereignty in relation to
border control is not an “unconditional” right of a state. Rather, a state, as a political institution,
constantly seeks legitimacy, and stays on the existing path of norms, customs and principles in
implementing migration policies. This phenomenon points to a deeper reality: authoritative
power (state sovereignty) does not exist in a hierarchical structure, but in a pluralist framework.
Institutional perspectives point to pluralism as their theoretical underpinnings. The
meaning of pluralism may differ in various disciplines; however, they may concur at least with
the thesis that a hierarchical view of authority is not feasible in relation to state sovereignty. For
example, legal pluralism refers to “the idea that in any one geographical space defined by the
conventional boundaries of a nation state, there is more than one law or legal system.”77 The coexistence of an indigenous legal system alongside common law in some Western countries may
be a good example of legal pluralism. In politics, according to the Encyclopedia Britannica,
pluralism is defined as the view that “ […] in liberal democracies power is (or should be)
dispersed among a variety of economic and ideological pressure groups and is not (or should not
be) held by a single elite or group of elites.”78 Both disciplines squarely reject a hierarchical view
of authority, proposing alternative view of authority.
Having examined the relationship between institutional theory and pluralism, in this
chapter, I propose an “institutional” pluralism as an alternative normative basis for state
sovereignty in relation to border control. Institutional pluralism basically refers to the idea of a
pluralist account of authorities. A state’s right to border control is subject to various forms of
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authorities interwoven into one organic body. In this vision of pluralism, one authority is to be
exercised in relation to other authorities within the organic body. In other words, no particular
authority is placed over other authorities; rather, they are interwoven into one organic body in
which a decision is to be reached through an interactive process between authorities. Interactions
may occur in various forms (e.g., cooperation or objection) and at various levels (e.g. formal and
informal, formal and formal, and informal and informal institutions). In any event, a critical
condition of institutional pluralism is that an institution (whether formal or informal) should be
highly institutionalized (path-dependence). It is important to note that this pluralist view of
authority hints at a different conception of state sovereignty in relation to border control to which
I now turn.
Beyond Institutional Constraints: An Alternative View of State Sovereignty in relation to
Border Control
In this section, I will expand the conceptions of “path dependence” and pluralism found in
institutional theory in a way that illustrates that the essential character of state sovereignty is
changing rather than continuing essentially unchanged except for the presence of side
constraints. My claim is that when certain constraints on sovereignty are deeply embedded in
institutional frameworks – thus, creating “path-dependence” in a pluralist environment, it may be
reasonably stated that state sovereignty itself is changing rather than simply being constrained.
Proponents of the English School and Constructivism in international relations theory
well illustrate the changing characteristic of state sovereignty on a theoretical level. At first
glance, the arguments found in the English School appear to be very similar with those
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expounded above in institutional theories in politics, sociology and economics. However, it goes
well beyond the mere discourse of constraints.79
In the English School view, states’ behaviour is not independent; it is affected,
constrained or enabled by prevailing institutions such as the principle of non-intervention.80
English School scholars have argued that “[s]ince states are part of a society of states, their
behavior, like that of people in a society, will be shaped by social norms. One of the reasons why
states will adhere to social norms is that, like people, they pursue legitimacy.”81 In the English
School, a state is “a moral international agent” which has “ideas of rights and wrong.”82 This
description certainly resonates with arguments found in aforementioned institutional theory.
Within the English School, there are two competing groups: pluralists and solidarists.83 They
share the common concept of institutionalism; however, they differ in “the content of the values
and the character of the rules and institutions.”84
For pluralists, international order is a priority; thus, “the sovereignty and juridical
equality of all member states,” and non-intervention are emphasized. Generally, human rights
discourse is left off the table.85 On the other hand, for solidarists, there is a shift of governing
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institutions or norms; justice rather than order has begun to be emphasized, and sometimes
overrides the traditional concept of state sovereignty.86 Humanitarian intervention is a typical
example of solidarism in the English school. It is significant to note that humanitarian
intervention or the concept of responsibility to protect (R2P) has highlighted the changing
characteristic of state sovereignty from “unconditional” to “accountable” in the case of human
rights abuse.87 Nicholas J Wheeler argues that humanitarian intervention under Chapter VII of
the UN Charter in the case of gross human rights violation within the boundaries of a state was
not contemplated in the past, e.g., during the Cold War; however, this has changed. For example,
Wheeler contends that “[t]he US intervention in Somalia is historic, because it is the first time
that the Security Council authorized a Chapter VII intervention—without the consent of a
sovereign government—for explicitly humanitarian reasons.”88 Put another way, the concept of
state sovereignty underpinned by the norm of non-intervention began to change when it began to
reflect human rights norms. Wheeler even states that “[o]nce established, norms will serve to
constrain even the most powerful states in the international system.”89 This rhetoric points to
“path-dependence” as a relevant factor.
Constructivism is also useful in illustrating the changing concept of state sovereignty.90
The proponents of constructivism basically argue that states’ patterns of interaction, interests,
priorities and even identities are socially constructed through norms, values, ideas, etc.91 For
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example, in the context of refugee protection, Emma Haddad states that “[…] state perceptions
of the refugee ‘problem’ are influenced by ‘inter-subjective practices’, which include norms and
ideas, that socialise states and impact on states’ interests and identities.” 92 What should be
emphasized here is the argument that those socially constructed “interests and identities” do
change over time. 93
An important contribution to Constructivism is Audie Klotz’s book, Norms in
International Relations: the Struggle against Apartheid, which describes not only how the norm
of racial equality affects international politics but also how it constitutes the very interests or
identities of states. Klotz basically argues that “a norm of racial equality plays crucial roles in
defining identity and interest, rather than simply functioning as a weak constraint on more
fundamental strategic or economic interests”94 Klotz emphasizes that many countries adopted
sanctions against the apartheid regime in South Africa, contrary to their strategic or economic
interests.95 This “unrealistic” approach can be explained in terms of changing interests or
identities of states through a norm. Klotz remarks that “the global diffusion of a norm of racial
equality motivated domestic, transnational, state, and intergovernmental actors to protest South
Africa’s system of domestic racial segregation.”96 In other words, a norm of racial equality may
have socialized states so that the norm has constituted the very identities of states, or it at least

92

Haddad, supra note 80 at 15 [Emphasis added].
Ibid: “Behaviour, interests and relationships are socially constructed; thus they can, and do, change”; Hurd, supra
note 91 at 300: “[…] sovereignty is a social institution in the sense that a state can be sovereign only when it is seen
by people and other states as a corporate actor with rights and obligations over territory and citizens (and they act
accordingly). The practice of sovereignty has changed over time, and the powers and identities of actually existing
states have changed as well […].”
94
Klotz, supra note 29 at 9.
95
Ibid at 16.
96
Ibid at 165 [emphasis added].

93

185
may have functioned as “identity constraint”.97 In the face of changing interests or identities of
states, the age-old principle of non-interference had to be revisited, giving rise to a
reconfiguration of the concept of state sovereignty.
The English school and Constructivism provide a theoretical lens through which to
understand how the concept of state sovereignty has changed from exclusively a “control”-based
concept to a “responsible”-based concept. The change has been brought by the proliferation of
human rights norms that have been highly institutionalized, thus creating “path-dependence”,
within institutional frameworks, whether domestically or internationally. These analyses of
changing concept of state sovereignty in general are inspirational in critically assessing the
concept of state sovereignty in relation to border control.98 The most significant finding of the
analyses would be that, as prevailing norms and values change, so the concept of state
sovereignty that depends on them would also change. The concept of state sovereignty is not
ahistorical, but it has been subject to change in its meaning and scope throughout history.99
However, one should not understand this as meaning that one norm (responsibility) has
completely replaced the other (control); rather, in a pluralist environment, the human rights
norms have been added into a body of authorities that compete with the traditional notion of
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“control”. Put another way, a growing interest in the conception of “responsible” exercise of
sovereignty has arisen out of interactions between various norms. Applying this to border
control, it may be argued that migration policies are the outcomes of interactions between two
competing notions of sovereignty, giving rise to the conception of “responsible” control.
Taking stock, the concept of state sovereignty as “unconditional” border controls is a
historical and a social construct, that is subject to change over time. The concept of state
sovereignty itself may change from “unconditional” control to “responsible” control, reflecting
more human rights concerns. For example, in the context of the refugee protection regime,
Alexander Betts observes arguments put forward by English school theorists that “[a]lthough a
concern with global order has certainly motivated the emergence and principle of the refugee
regime, this has been tempered by values relating to justice.”100 In other words, the norm of state
sovereignty has undergone change from reflecting pluralistic views to exhibiting solidarist views
as well. Betts aptly remarks that “[i]ndeed, international recognition of the plight of refugees and
IDPs has been at the heart of the gradual shift away from absolute and unconditional state
sovereignty toward recognition of the need for states to earn sovereignty through their respect for
human rights.”101
This being the case, the last section of this chapter examines state practice. How far has
the concept of “responsible” border control with respect to refugees been recognized in state
practice? A study of recent Australian case law shows that the “responsible” border control has
become more like a norm rather than a mere academic assertion. Although the concept of
“unconditional” border control has been dominant in Australian refugee law and policy, in
particular, relating to external migration controls, recent decisions of the High Court of Australia
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have successfully challenged certain aspects of such practices, underscoring the concept of
“responsible” border control with respect to asylum seekers and refugees. This case study by no
mean provides an overview of Australian legal system in relation to border control; however, it
at least points to a reality that there has been constant tension between the conception of
“unconditional” and “responsible” border control in Australia.
Case Study
In Australian, an individual, who has arrived by boat without valid visa at “an excised offshore
place” or “any other place” of Australia (an “unauthorized maritime arrival”), cannot make a
valid application for protection visa (refugee status) unless the minister intervenes.102 Instead,
unauthorized maritime arrivals may be removed from the mainland of Australia to a country
designated by the Minister (now so-called “regional processing country”) for refugee status
determination there.103 In July, 2011, the Australian government entered into an agreement with
the Malaysian government, according to which Australia could remove up to 800 unauthorized
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maritime arrivals to Malaysia.104 Then, the minister declared Malaysia as a country to which
unauthorized maritime arrivals could be removed.
In August, 2011, two unauthorized maritime arrivals were faced with a removal order to
Malaysia, and they brought a legal action against it in the High Court of Australia. The Court
held that the minister’s declaration was ultra vires and invalid.105 The majority pointed out that
Malaysia did not meet the criteria, which are indispensable for the declaration, set out in the
relevant section of the Migration Act.106 It is significant to note that the criteria refer basically to
human rights norms – e.g., the specified country inter alia “provides protection for persons
seeking asylum, pending determination of their refugee status” and “meets relevant human rights
standards in providing that protection”.107 The decision of Plaintiff M70/2011 delivers an
important message that the Australian government’s migration policy is accountable for breach
of institutionalized human rights norms. Put another way, it has set out the parameters within
which the Australian government should exercise its power when removing asylum seekers to a
third country. This clearly points to a deeper reality that a state’s right to border control is to be
exercised within institutional frameworks – in other words, it is not a unilateral right of a state.
Another case has clearly illustrated adoption of the concept of “responsible” control in
relation to detention policy. Since the Al-Kateb case,108 Australian detention policy has been an
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exemplar of the “unconditional” border control. However, in 2014, the High Court of Australia
in Plaintiff S4/2014 delivered an important verdict concerning the Australian detention policy.109
Although the Australian government’s detention policy per se was not a legal issue, the court, in
its unanimous decision, defined legal limits to the policy in obiter dicta.110 The Court stated as
follows:
[…] because immigration detention is not discretionary, but is an incident of the
execution of particular powers of the executive, it must serve the purposes of the
Act and its duration must be fixed by reference to what is both necessary and
incidental to the execution of those powers and the fulfilment of those purposes.111
The court made it clear that “the purposes [of detention] must be pursued and carried into effect
as soon as reasonably practicable” 112 In this regard, the Court stated that “[d]eparture from that
requirement would entail departure from the purpose for his [the plaintiff’s] detention and could
be justified only if the Act were construed as permitting detention at the discretion of the
executive. The Act is not to be construed as permitting detention of that kind.”113
Chia pays attention to the fact that the court applied the principle set out in Chu Kheng
Lim to this matter.114 Brennan, Deane and Dawson JJ in Chu Kheng Lim stated as follows:
[…] the two sections [of Migration Act (Cth)] will be valid laws if the detention
which they require and authorize is limited to what is reasonably capable of being
seen as necessary for the purposes of deportation or necessary to enable an
application for an entry permit to be made and considered. On the other hand, if the
detention which those sections require and authorize is not so limited, the authority
which they purportedly confer upon the Executive cannot properly be seen as an
valid even though it was unlikely for him to be released in a foreseeable future: Al-Kateb, ibid at 581. In fact, this
decision endorsed an unlimited period of detention on a theoretical level.
109
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incident of the executive powers to exclude, admit and deport an alien. In that
event, they will be of a punitive nature and contravene Ch.III [of the
Constitution]’s insistence that the judicial power of the Commonwealth be vested
exclusively in the courts which it designates.115
The decision in Plaintiff S4/2014 may have significant implications for Australian
detention policy. Joyce Chia describes this decision as the court’s imposition of “constitutional
limits”.116 Chia even anticipates that “[i]t will throw into doubt the legality of detention of
thousands of people in Australia, potentially spelling the end for Australia’s mandatory detention
regime as we know it.” 117 Yet, at this point, it would be more reasonable to state that the exact
effect of this case will be determined in the near future due to conflicting precedents in case law,
e.g., Al-Kateb.118 In the meantime, it would be safe to argue that the tension between the
“unconditional” border control and the “responsible” border control is manifested in this case.
Furthermore, the court’s unanimous statement, albeit being in obiter dicta, conveys the idea that
a state has to exercise state sovereignty in relation to border control in a responsible manner
within the given institutional limits or parameters.
Having said that, one may argue that such a concept has come to an end in the face of
robust external migration controls in the 21st century. In fact, many developed countries have
adopted several pre-emptive measures against the flow of “unwanted” migrants (deterrence
policy). Thomas Gammeltoft-Hansen rightly observes that states tend to “bring the different
layers of migration control closer and closer to the sites of departure.”119 The primary motif of
such external migration controls is to implement migration policies outside of domestic
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institutional constraints.120 For example, there is a widespread presumption that states can
interdict refugees on a boat on the high seas without any institutional constraints.121
However, this dissertation argues that the conception of “responsible” border control has
survived and has extended its application even beyond national borders. Chapter 7 will present
how state sovereignty in relation to external migration controls has become a subject of legal
scrutiny under regional human rights norms, thus rendering it accountable for breach of human
rights even outside of national borders in state practice. Chapter 7 is a pivotal one to demonstrate
the “responsible” border control in the context of external migration controls in state practice.
Conclusion
It is now a commonplace to observe that the European Convention on Human
Rights (ECHR) has transformed the landscape of European domestic policymaking, becoming the operative constraint in fields from education policy to
national security while deepening its perceived institutional legitimacy.122
From an institutional perspective, a state seeks legitimacy in implementing refugee laws and
policies by reference to prevailing institutions or norms for which the state is expected to be
accountable. Moreover, when a certain constraint has become “path-dependent”, it has set a
parameter or framework within which a state should exercise its sovereign power in relation to
border control. In this regard, state sovereignty in relation to border control is not supreme or
“unconditional”. The institutional perspective presents a compelling theoretical account of
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pluralism in which norms relating to state sovereignty are interactively engaging each other,
creating the concept of the “responsible” border control.
The reconfiguration in the conception of state sovereignty from “unconditional” to
“responsible” control is of paramount importance in relation to the discourse of cosmopolitan
justice, as it has lifted a significant theoretical obstacle of a widely recognized right of a state to
exclude non-citizen at its own discretion. In this regard, state sovereignty and cosmopolitan
justice are not antithetical concepts in the migration context; rather, they may mutually support
each other. The cosmopolitan justice may be realized within the framework of an international
state system characterized by its adoption of a concept of state sovereignty as responsibility even
in the migration setting.
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Chapter 7 Non-Refoulement and Extraterritorial Jurisdiction: State
Sovereignty and Migration Controls at Sea in the European Context*
Introduction
No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be
threatened […].1
The principle of non-refoulement has long been recognized as the central principle of
international refugee law. Regrettably, major refugee-intakes countries have denied its
extraterritorial applicability in the conduct of external migration controls such as interdiction or
interception of refugees on the high seas.2 However, the European Court of Human Rights
(ECtHR) in Hirsi has successfully challenged such state practices by expanding the scope of
application of the non-refoulement obligation beyond state territory.3
The principle of non-refoulement is enshrined in various European instruments. Typical
examples are Article 19(2) of the Charter of Fundamental Rights of the European Union and
Article 78(1) of the Treaty on the Functioning of the European Union.4 In the context of joint-
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maritime operations at sea coordinated by Frontex, the EU Regulation 656/2014 also ensures
respect for the principle of non-refoulement.5 Moreover, the principle of non-refoulement is
regarded as binding in the course of EU military operations against human smuggling or
trafficking in the southern central Mediterranean (EUNAVFOR MED), launched in June 2015.6
This Chapter exclusively focuses on the principle of non-refoulement under the European
Convention on Human Rights (ECHR).7
It examines how the shift in judicial analysis of the principle of non-refoulement under
the ECHR has occurred. The shift may be attributable to the recent development of the concept
of jurisdiction in human rights law. The point of departure is Article 1 of the ECHR which reads
as follows: “The High Contracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in Section I of this Convention.”8 In the relevant cases, the ECtHR
has duly recognized that jurisdiction within the meaning of Article 1 of the ECHR is established
even beyond state territory in cases of physical custody of persons by state agencies. Since
physical custody is implicated in interdiction operations at sea, the jurisprudence of the ECtHR
has not only challenged the traditional concept of jurisdiction and state sovereignty, but it has
also made a significant breakthrough in the protection of refugees intercepted by European states
on the highs seas.
In order to fully appreciate the developing concept of jurisdiction and its relevance in
expanding the scope of application of the non-refoulement obligation, it is necessary to canvass
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the case law of the ECtHR that has recognized a wide range of accounts of jurisdiction beyond
state territory. In particular, the Hirsi case is scrutinized as a case that, more than any other, has
expanded the scope of application of the non-refoulement obligation even to the high seas in the
context of the developing concept of jurisdiction in the ECHR. Furthermore, new potential to
expand further the scope of application of the non-refoulement obligation is considered through
an examination of the concept of state responsibility in public international law and the
principles derived from the case law of the ECtHR. Before analyzing the case law of the
ECtHR, it is important to acknowledge academic debates on the meaning of jurisdiction in
human rights law. Because these debates provided a necessary context in which to read the case
law of the ECtHR, this Chapter begins there.
The Meaning of Jurisdiction in Human Rights Law
In public international law, jurisdiction, as a core element of state sovereignty, has in general
been regarded as being “closely related to the national territory”.9 Simply stated, the concept of
jurisdiction has traditionally been regarded as territorial in nature.10 Two components of
jurisdiction have been recognized: prescriptive and enforcement jurisdiction.11 Malcolm N. Shaw
explains the two components as follows:
It is particularly necessary to distinguish between the capacity to make law,
whether by legislative or executive or judicial action (prescriptive jurisdiction or
the jurisdiction to prescribe) and the capacity to ensure compliance with such law
whether by executive action or through the courts (enforcement jurisdiction or the
jurisdiction to enforce).12
9
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In human rights law, including the ECHR, the meaning of jurisdiction has been the
subject of considerable debate among scholars. In particular, scholars diverge in their opinions as
to whether the notion of jurisdiction in human rights law is essentially territorial as found in
general international law. On the one hand, it has been argued that the concept of jurisdiction
found in human rights law should be distinguished from that found in general international law.
For instance, Anja Klug and Tim Howe point out two different objectives of jurisdiction in
general international law and human rights law.
The objective of the traditional notion of State jurisdiction […] is to delineate the
spheres of different sovereign States in a way that it respects the sovereignty of
each State. […] Jurisdiction in the context of human rights law, however, […]
defines the applicability of human rights obligations, and thus opens the possibility
to assess State responsibility under human rights law.13
By the same token, Conall Mallory has remarked that “[h]uman rights law jurisdiction
does not deal with a State’s rights, but with its responsibilities and obligations to which it has
committed through accession to an international treaty.”14 Marko Milanovic also argues that
“[…] the notion of jurisdiction in human rights treaties relates essentially to a question of fact, of
actual authority and control that a state has over a given territory or persons. ‘Jurisdiction’, in
this context, simply means actual power, whether exercised lawfully or not – nothing more, and
nothing less.”15 Significantly, Klug and Howe suggest that in international human rights law,
jurisdiction may be established by “factual control (over territory or person), de jure jurisdiction,
or ‘a personal link’.”16 From this perspective, the notion of jurisdiction in human rights law is not
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primarily territorial, but it is established by factual evidence such as effective control over
persons even outside states’ territories.
On the other hand, other scholars argue for the necessity of retaining a territorial notion
of jurisdiction in human rights law. Dominic McGoldrick argues that “[t]he meaning(s) of
extraterritorial application have to be within a general framework of jurisdictional analysis in
public international law. They are questions of law, not of philosophy or ethics, although those
disciplines may have affected the relevant law.”17 The primacy of the territorial notion of
jurisdiction in the context of human rights law has often been proposed against the background
of “potential clashes with foreign territorial jurisdictions.”18 This perspective does not deny the
notion of extraterritorial jurisdiction per se; however, it accepts extraterritorial jurisdiction only
in exceptional cases.
Case law of the ECtHR
Banković19
In Banković, the applicants were citizens of the Federal Republic of Yugoslavia (FRY) who
brought an action against NATO states on behalf of themselves and their deceased family
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members, arguing that NATO’s air strike on Radio Televizije Srbije (RTS) and the concomitant
deaths of their family members during the Kosovo crisis were, inter alia, breaches of the right to
life (Article 2 of the ECHR).20 The critical issue in this case was whether the extraterritorial
activities of air strikes by NATO could trigger the application of the ECHR for NATO countries.
Regarding jurisdiction, the Grand Chamber stated:
In keeping with the essentially territorial notion of jurisdiction, the Court has
accepted only in exceptional cases that acts of the Contracting States performed, or
producing effects, outside their territories can constitute an exercise of jurisdiction
by them within the meaning of Article 1 of the Convention.21
The Court flatly rejected “cause-and-effect” concept of jurisdiction as proposed by the
applicants.22 The Court recognized four exceptional cases to territorial jurisdiction:23 1)
extradition or expulsion 2) “effective control” over a territory by military action;24 3) activities of
“diplomatic or consular agents abroad and on board craft and vessels registered in, or flying the
flag of, that State”; and 4) effects produced outside by an action inside the territories.25 Having
said that, the Court held that the case was inadmissible due to the failure to establish jurisdiction.
In the ensuing academic debates, Milanovic has argued that the Court’s reasoning that
notion of jurisdiction found in Article 1 of the ECHR is essentially territorial is not only
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“unsupported by anything produced by the Court” but also is in contradiction with “the Court’s
own established jurisprudence.”26 Milanovic grapples with models of extraterritorial jurisdiction
found in the jurisprudence of the ECtHR along with other human rights treaties, which are not
essentially territorial in nature:
First, there is what I will call the spatial model of jurisdiction – a state possesses
jurisdiction whenever it has effective overall control of an area […]. Secondly,
there is the personal model of jurisdiction (or “state agent authority”) – a state has
jurisdiction whenever it exercises authority or control over an individual.27
Milanovic’s critique on the decision of the Banković court is persuasive as case law
before and after Banković appears to have been inconsistent with the territorial principle set out
by the Banković court, or at least it gives such an impression.28 The Issa case below stands at the
heart of such an impression.29
On the other hand, Sarah Miller remarks that the Banković court introduced the primarily
territorial notion of jurisdiction as a general thread found in both international law and the
jurisprudence of the ECtHR, while fully recognizing exceptional cases to such a territorial notion
of jurisdiction whether under public international law, e.g., the flag state jurisdiction, or in case
law of the ECtHR.30 With respect to critique of seemingly inconsistent case law relating to the
concept of jurisdiction before and after Banković, Miller argues as follows:
The European Court’s seemingly inconsistent treatment of exceptions to territorial
jurisdiction becomes a coherent body of law when these cases are viewed as
manifestations of a territorially centred rule. […] By extending extraterritorial
jurisdiction only to cases where a signatory state is essentially exercising functional
26
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sovereignty abroad, the Court strikes a balance between the twin, competing
purposes of the Convention as a regional, European instrument and as a universalist
charter for human rights.31
In this regard, Miller highlights the requirement of “a strong nexus to state territory” in
establishing jurisdiction of the ECHR.32
Issa v. Turkey33
In many respects, this case is as controversial as the Banković case. The fact that it was decided
after Banković makes the concept of jurisdiction all the more confused. In 2004, the Chamber in
Issa dealt with the alleged killings of Iraqi shepherds by Turkish soldiers. There are three
distinctive features in this judgment that are recognized and highlighted by Lord Brown in AlSkeini.34 First, the court in Issa adopts a more or less flexible concept of control.35 Second, and
importantly, the court relies on the decisions of international bodies such as the Inter-American
Commission of Human Rights and the Human Rights Committee (HRC), whose jurisprudence
has developed a conception that is closely related to a “personal model” of jurisdiction in
Milanovic’s terms.36 Thirdly, the court focuses on “the activity of the contracting state, rather
than on the requirement that the victim should be within its jurisdiction,”37 which gives the
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impression that the court in Issa may have confused jurisdiction with state responsibility, a
distinction that is discussed below.38
Although Milanovic has argued that the Issa court “endorsed the personal model of
jurisdiction in addition to the spatial one”,39 Miller vehemently opposes this view of the Issa
court, stating that “[u]nder the logic of Issa, jurisdiction is not primarily territorial; a state is
bound by the Convention wherever it acts, and its obligations abroad are no different from its
obligations at home. This premise is diametrically opposed to the Court’s conclusions in
Banković […].”40 The stark discrepancy in opinions regarding the concept of jurisdiction
between Milanovic and Miller is hardly surprising, having regard to so a wide range of decisions
of the ECtHR below.
The Continuing Debate on the Meaning of Jurisdiction in Case Law after Banković
In 2005, in Öcalan v. Turkey,41 the Grand Chamber held that:
It is common ground that, directly after being handed over to the Turkish officials
by the Kenyan officials, the applicant was effectively under Turkish authority and
therefore within the ‘jurisdiction’ of that State […] even though in this instance
Turkey exercised its authority outside its territory.42
It appears that the Court endorsed the “personal model” adopted by the Issa court above.43 In
2009, the ECtHR in Al-Saadoon held that the UK government should prohibit the transfer of the
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applicants in Iraq, over whom it exercised “exclusive control”, to the Iraqi authorities. 44 In this
case, the Court found a jurisdictional linkage as follows:
The Court considers that, given the total and exclusive de facto, and subsequently
also de jure, control exercised by the United Kingdom authorities over the premises
in question, the individuals detained there, including the applicants, were within the
United Kingdom’s jurisdiction […].45
The main issue in another important case, Medvedyev, is closely related to that of
maritime interception.46 In 2010, a Cambodia-registered ship, the Winner, was intercepted on the
high seas by a French frigate for the purpose of implementing anti-drug measures under the
agreement with the Cambodian government. Later, crew members brought an action against
France, arguing that they suffered the deprivation of liberty while being detained on the Winner
by French authorities. The Grand Chamber in Medvedyev held that:
[…] as this was a case of France having exercised full and exclusive control over
the Winner and its crew, at least de facto, from the time of its interception, in a
continuous and uninterrupted manner until they were tried in France, the applicants
were effectively within France’s jurisdiction for the purposes of Article 1 of the
Convention […].47
In other words, de facto effective control over persons and the vessel is sufficient to establish a
jurisdictional link without de jure jurisdiction, e.g. the flag state jurisdiction.48
In light of these cases, it does appear that, after Banković, the ECtHR has not emphasized
the territorial nature of jurisdiction as much as it did previously. In this regard, Lawson proposes
a “gradual approach to the notion of jurisdiction” under which the obligation to uphold the rights
of the ECHR depends on the degree of effective control over territory or persons.49 In contrast,
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Miller has argued that “[t]he European Court has never found jurisdiction in cases involving a
state’s extraterritorial actions absent some preceding or subsequent nexus to the state’s physical
territory.”50 Miller points out that the applicants in Öcalan were forced to return to the territory
of Turkey and this fact gives rise to territorial nexus.51 In fact, in Medvedyev, the concerned crew
members also had been taken to the territory of France where they were convicted for drugrelated charges. 52
Al-Skeini: Clarifying the Meaning of Jurisdiction?
In 2011, the Grand Chamber of the ECtHR in Al-Skeini attempted to clarify the issue of
jurisdiction. 53 In brief, the court acknowledged all the case law that is seemingly inconsistent. It
confirmed that jurisdiction under Article 1 of the ECHR is “primarily territorial”.54 The court
also recognized “a number of exceptional circumstances” outside of territorial boundaries, which
could give rise to the establishment of jurisdiction.55 The court acknowledged two critical
exceptional categories: “state agent authority and control” and “effective control over an area.”56
Relevant to the current focus on external migration controls, under the title of “State
agent authority and control”, the court importantly recognized:
[…] in certain circumstances, the use of force by a State’s agents operating outside
its territory may bring the individual thereby brought under the control of the
State’s authorities into the State’s Article 1 jurisdiction. This principle has been
applied where an individual is taken into the custody of State agents abroad.57
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The court explicitly endorses the Issa, Al-Saadoon and Medvedyev cases; all three cases
share the fact that states exercised “total” or “full” or “exclusive” control over persons and
places.58
The most significant statement of the court in Al-Skeini is that “[w]hat is decisive in such
cases is the exercise of physical power and control over the person in question.”59 In this
statement, there is no nexus to the physical territory of a state. In addition, the court emphasized
that the exceptions “must be determined with reference to the particular facts.”60 In other words,
ECtHR jurisprudence regarding jurisdiction is primarily based on facts rather than on a
generalizable principle.61
In Al-Skeini, the claimants were relatives or family members of six Iraqi people who were
allegedly killed or died due to mistreatment by British forces personnel. When this case was
heard in the House of Lords in the United Kingdom, five alleged victims were held not to have
been under the jurisdiction of the U.K. Lord Rodger stated that the U.K troops did not exercise
“effective control” over those who were killed in the course of military operations of British
forces, even in the sense of Issa.62 On the other hand, the Secretary of State conceded that the
victim, Mr. Mousa, was within the ambit of jurisdiction of the ECHR as he was detained and
severely beaten in a British military base in Iraq, which caused his death.63
However, the ECtHR overruled the decision of the House of Lords, even finding
jurisdiction in relation to the applicants other than Mr. Mousa.
[…] the United Kingdom (together with the United States) assumed in Iraq the
exercise of some of the public powers normally to be exercised by a sovereign
58
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government. In particular, the United Kingdom assumed authority and responsibility
for the maintenance of security in South East Iraq. In these exceptional
circumstances, the Court considers that the United Kingdom, through its soldiers
engaged in security operations in Basrah during the period in question, exercised
authority and control over individuals killed in the course of such security
operations, so as to establish a jurisdictional link between the deceased and the
United Kingdom for the purposes of Article 1 of the Convention.64
“Authority and control” over persons is qualified by the circumstances in which the United
Kingdom exercised the functions of “the public powers normally to be exercised by a sovereign
government.”65 Milanovic rightly remarks that “the Court applied a personal model of
jurisdiction to the killing of all six applicants, but it did so only exceptionally, because the UK
exercised public powers in Iraq. But, a contrario, had the UK not exercised such public powers,
the personal model of jurisdiction would not have applied.”66
The decision in Al-Skeini may be interpreted as nothing but confirming all the case law in
the past. In fact, the Banković court fully recognized the extraterritorial jurisdiction in the case
where a contracting state “exercises all or some of the public powers normally to be exercised by
that Government” through “the consent, invitation or acquiescence of the Government of that
territory.” 67 However, significantly, the court at least clarifies two things in relation to the
scenario of interdiction of refugees at sea: 1) jurisdiction is not necessarily associated with a
territorial nexus in the case of custody of a person on the vessel by a contracting state 2)
additional exceptional cases to the territorial nature of jurisdiction can be established according
to facts (e.g. the level of control or influence) rather than fixed principles(e.g. territorial nature),
which opens a door for a possibility of establishing jurisdiction in the case of a contracting
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state’s indirect involvement in interdiction of refugees within the territorial waters of a third
state .
Hirsi Jamaa and Others v. Italy
The Hirsi case provides a meaningful point of contact between the developing concept of
jurisdiction in the ECHR and the extraterritorial reach of the principle of non-refoulement.68 It is
the Hirsi court’s analysis of the concept of jurisdiction that has made it possible to expand the
scope of the obligation of non-refoulement found in Article 3 of the ECHR. As the ECHR
applies extraterritorially, so the non-refoulement obligation, which is embedded in Article 3 of
the ECHR does also.
In 2009, about 200 migrants, including alleged asylum seekers and refugees, attempted to
leave Libya for Italy by boat. On the high seas, however, they were intercepted by Italian
coastguard and police vessels, and then were transferred onto Italian military ships. In the end,
they were returned to Tripoli, Libya, without any process of identification, nor any attempt to
determine claims for refugee status that may have been forthcoming. Later, 24 people of African
origin who were among the returned group brought claims against Italy in the ECtHR, arguing
that Italy had breached the ECHR and its Protocol by failing to secure their rights and freedoms,
even though they were within its jurisdiction.69
The court held that Italy was liable for breaching Article 3 and 13 of the ECHR and
Article 4 of Protocol No.4, as a result of the interdiction and its subsequent push-back activities
that occurred on the high seas.70 With respect to the jurisdictional issue, the court held that
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factual evidence established jurisdiction within the meaning of the ECHR in that “the applicants
were under the continuous and exclusive de jure and de facto control of the Italian authorities.”71
The court considered the fact that the applicants were transferred onto vessels flying Italian flags,
which established de jure jurisdiction on the high seas according to international maritime law
and the relevant domestic Italian laws.72 Furthermore, the court also recognized de facto
jurisdiction based on factual evidence of exclusive control of the applicants by Italian military
personnel.73 Significantly, in this case, the court did not require a territorial nexus in establishing
jurisdiction; the interdicted migrants were not brought to the territory of Italy, but were pushed
back to Libya from the high seas. In fact, the purpose of interdicting of migrants on the high seas
is to “escape” from such a territorial connection in order to circumvent domestic legal
constraints.74
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Equally significant is the Court’s analysis of the principle of non-refoulement which it
identified as an essential aspect of Article 3 of the ECHR.75 In relation to alleged breach of
Article 3 of the ECHR, the court states that “ […] the Court’s task is […] to ascertain whether
there were sufficient guarantees that the parties concerned would not be arbitrarily returned to
their countries of origin, where they had an arguable claim that their repatriation would breach
Article 3 of the Convention.” 76 Judge Pinto De Albuquerque in the concurring opinion also
recognized that “ […] the non-refoulement obligation can be triggered by a breach or the risk of
a breach of the essence of any European Convention right, such as the right to life, the right to
physical integrity and the corresponding prohibition of torture and ill-treatment […].”77
In order to ascertain whether there was breach of Article 3, the Court in Hirsi examined
various documents, including those of the UNHCR and various human rights bodies, and held
that:
[…] the Court considers that when the applicants were transferred to Libya, the
Italian authorities knew or should have known that there were insufficient
guarantees protecting the parties concerned from the risk of being arbitrarily
returned to their countries of origin, having regard in particular to the lack of any
asylum procedure and the impossibility of making the Libyan authorities recognise
the refugee status granted by the UNHCR.78
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In this regard, Italy was liable for breach of the principle of non-refoulement. The principle of
non-refoulement was initially codified under Article 33 of the UN Convention on the Status of
Refugees (The Refugee Convention) which provides that: “No Contracting State shall expel or
return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.”79 Major refugee-intake countries such as the United
States and Australia have denied that this provision has extraterritorial application to the scenario
of interdiction on the high seas.80
The decision in Hirsi offers a challenge to such state practice by removing the principle
of non-refoulement from its original context “in the framework of international refugee law”, and
placing it within the context of human rights law relating to the high seas.81 In human rights law,
the scope of application of the non-refoulement obligation is not limited to states’ territories.
Since the principle is considered to be “the cornerstone of asylum and of international refugee
law,” its extraterritorial application is of paramount significance in an era of restrictive external
migration controls.82 Moreover, the doctrine of jurisdiction in human rights law may expand the
scope of application of the non-refoulement obligation to the extent that it may cover an
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emerging trend of interdiction or interception practice within the territorial waters of a third
country.
The Emerging Practice of Interdiction at Sea
So far, this Chapter has shown that the ECtHR case law has developed the concept of jurisdiction
to apply to cases where state agencies exert extraterritorial physical control over a person. As a
result of Hirsi, a jurisdiction linkage within the meaning of Article 1 of the ECHR will exist
where a state attempts to interdict or intercept refugees on the highs seas by using its own
personnel and vessels. If it is determined that breach of the non-refoulement obligation occurred,
the interdicting states will be held to be legally responsible for their conduct under Article 3 of
the ECHR. Therefore, the enforceable rights under Article 3 of the ECHR, coupled with
developing concept of jurisdiction, has made it possible that the principle of non-refoulement
reaches extraterritorially in a way that legally constrains interdiction practice of European states
on the high seas.
However, the Grand Chamber’s decision in Hirsi should not be understood as putting an
end to interdiction policy altogether. Interdiction policy does not, in and of itself, breach the
principle of non-refoulement. In fact, although the general rule is that no state may exercise its
jurisdiction over a ship on the high seas except for the flag state, in exceptional cases, a state may
implement interdiction operations on another flag vessel on the high seas in a legitimate
manner.83 For example, a state may take appropriate measures in relation to people on board
under Article 8 of the Smuggling Protocol, if it is believed that the vessel is implicated in human
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smuggling.84 The scope of the measures depends on the content of flag state’s authorization.85 In
the case of stateless vessels, a warship may visit the vessels on the high seas under Article 110 of
Convention on the Law of the Sea (UNCLOS), though it is not clear whether it authorizes the
arrest of crew on board.86 Moreover, bilateral agreements may provide a legal basis for
interception or interdiction. In fact, legal bases of Italy’s interdiction operation on the high seas
in Hirsi were bilateral agreements concluded between Italy and Libya in the period of 2007 to
2009.87
This being the case, two conditions must be met in order to hold a contracting state of the
ECHR liable for its interdiction policy. First and foremost, it should be determined that
jurisdiction under Article 1 of the ECHR is established. Even though there may be breach of the
non-refoulement obligation under Article 3 of the ECHR, without the establishment of
jurisdiction under Article 1, the ECtHR will declare a case inadmissible. Second, an actual
breach of the non-refoulement obligation should be found in the process of interdiction. The
absence of adequate identification procedure for refugees in the process of interdiction may give
rise to a breach of the non-refoulement obligation. Goodwin-Gill remarks that relevant
authorities should “identify all those intercepted, and keep records regarding nationality, age,
personal circumstances and reasons for passage.”88 In a similar manner, Stephen H. Legomsky
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argues that “[i]f interdiction must be used…adequate provision for full and fair refugee status
determinations is critical.”89
At this juncture, it is important to examine a different type of interdiction practice, joint
patrol, which may not involve physical custody of a person by a contracting state of the ECHR.
It appears that this practice has become another trend of external migration controls at sea. Paula
García Andrade succinctly summarizes the emerging practice of joint patrol conducted by both a
European state and an African state.
As regards the exercise of specific powers in the framework of joint sea patrols, a
coastal State could authorize a third State, Spain in this case, to perform
surveillance and interception activities, either by allowing the presence of Spanish
agents on board the coastal State’s ships, or by permitting the deployment of
surveillance operations undertaken by Spanish State ships. In any case the powers
of the authorised State’s agents depend on the scope of the authorisation given by
the agreement or memorandum signed for that purpose, and in any event national
agents of the African countries involved should be on board, since the latter are
entitled to enforce the third country internal legislation on border control with
regard to vessels intercepted inside its territorial waters.90
According to the extract, Spain is indirectly involved in the interdiction or interception of asylum
seekers within the territorial waters of an African state – in this case, it is the coastal state that
enforces the law within its territorial waters, not Spain. In fact, several contracting states of the
ECHR have concluded bilateral agreements with northern African countries to such an effect.91
With respect to characteristics of the agreements, Evelien Brouwer argues that “[t]hese
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agreements must be considered the result of intense bargaining between the European states and
the ‘countries of transfer’, exchanging economical and development aid for cooperation at the
sea borders, and within the third state, activities preventing persons to leave the latter state.”92
In these circumstances, can a contracting state of the ECHR be held responsible for a
breach of the non-refoulement obligation under Article 3 of the ECHR? In other words, can the
jurisdiction in Article 1 of the ECHR be established in relation to European states’ indirect
involvement in the interdiction of refugees within the territorial waters of African states? As
examined in the case law above, the establishment of jurisdiction in the context of interdiction
demands physical custody. The simple argument that refugees are sent back to the country of
origin by indirect support of a contracting state of the ECHR without proving physical custody
may not be sufficient to establish a jurisdictional linkage. In this regard, Mariagiulia Giuffré may
be right in stating “EU member states that cooperate with third countries in patrolling external
maritime borders are not always responsible under human rights treaties.”93 Thus, even if a
breach of the non-refoulement obligation is found, a European state that cooperates with a third
country may not be held liable for the breach.
State Responsibility and Complicity
Having observed a gap in human rights protections in these cases, some scholars look to the help
of the public international law concept of state responsibility. For example, Giuffré introduces
the International Law Commission (ILC)’s Draft Article on State Responsibility (ARSIWA)94 in
order to “provide a remedy because of a lack of the ‘jurisdictional link’ between the state and the
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individuals concerned.”95 Under the concept of state responsibility, a state engaged in joint
patrolling within the territorial waters of another state may be responsible for the breach of the
principle of non-refoulement on three accounts: a) “as a co-author of refoulement” under Article
47 of ARSIWA; b) for providing “aid or assistance in the commission of an internationally
wrongful act” under Article 16; c) for a breach of a principle of international law, i.e., “positive
due diligence obligations”.96 As joint maritime patrols encompass various forms of participation
from European states (e.g., deployment of naval or air forces, and ship-riders agreement), the
scope of state responsibility necessarily varies in specific cases. 97 This Chapter especially pays
attention to two scenarios: 1) interception by European vessels under the authority of
enforcement officers on board from the coastal state (“significant” contribution), and 2)
interception by the coastal state’s vessels with help of agents on board from European states
(“limited” contribution).
A. As a Co-author of Refoulement
Article 47 of ARSIWA copes with a situation where several states are involved in the same
internationally wrongful act whether independently or cooperatively, e.g., concerted military
attacks.98 The ILC Commentary remarks that “[…] in such cases each State is separately
responsible for the conduct attributable to it, and that responsibility is not diminished or reduced
by the fact that one or more other States are also responsible for the same act.”99 Such a co-
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authorship may be found in the case of “direct” participation in or “sufficiently significant”
contribution to an internationally wrongful act.100 The scenario 1 (“significant” contribution)
above may be the case.
However, it should be remembered that participating European states have no legal
authority to interdict irregular migrants;101 technically, they are “merely” providing “aid or
assistance” to a coastal state’s own patrolling activities. In this context, it may be difficult to
demarcate co-authorship and complicity in relation to European participation in joint maritime
patrols. Ian Brownlie has pointed out that the provision of “aid or assistance” in the context of
aggression may not give rise to joint-responsibility unless it is accompanied with “the specific
purpose of assisting an aggressor.”102 However, as will be demonstrated below, such an “intent”
element is more problematic than helpful in finding state responsibility in relation to European
states’ participation in the joint patrolling.
B. Complicity under Article 16 of ARSIWA
Article 16 of ARSIWA is often invoked in relation to states’ indirect involvement (complicity) in
an internationally wrongful act. Article 16 provides:
A State which aids or assists another State in the commission of an internationally
wrongful act by the latter is internationally responsible for doing so if:
(a) that State does so with knowledge of the circumstances of the internationally
wrongful act; and
(b)
the act would be internationally wrongful if committed by that State. 103
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Relying on this article, Giuffré argues that “a state may be responsible for violation of the
principle of non-refoulement where it knowingly assists another state to return refugees to a
place where their life or liberty might be threatened.”104 However, a careful reading of Article 16
may not warrant such a view. Although there has been a growing acceptance that Article 16 is
reflective of customary international law,105 Maarten den Heijer rightly observes that “[t]he
international law concept of aiding and assisting, or complicity, is not without controversial
elements.”106 In other words, it is not a settled area of law. In particular, since no definition of
“aid or assistance” is provided in ARSIWA, neither the forms of complicity (e.g., whether it
should be active, thus excluding omission), nor the nexus elements (e.g., whether it requires
substantial contribution or mere participation), nor the subjective requirements (e.g., whether
intent of the accomplice matters) are clear-cut.107
Nevertheless, a bottom-line understanding of the meaning and scope of “aid or
assistance” in current state practice may be suggested as follows: 1) the act of complicity should
be “significant” contribution to outcomes, albeit not necessarily in the form of essential or
“indispensable” contribution,108 2) the act of complicity needs to be “in the form of a positive
act”, thus excluding “active incitement” or “mere omission”,109 3) controversially, the act of
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complicity has to be accompanied with “intent” as well as “actual knowledge” of “the
circumstances of the internationally wrongful act”,110 4) a complicit state must be bound by the
same primary obligation that another state has breached (Article 16(b), the Pacta Tertiis rule).111
In the case of scenario 1, it may be forcefully argued that there is a positive act on the
part of a European state which significantly contributes to maritime patrolling of a coastal state.
On the other hand, the “aid or assistance” in scenario 2 may not meet the requirement of
“significant contribution”. With scenario 1, then, the subjective element, i.e., intent, is a critical
issue. This requirement of intent, though controversial, appears to have been recognized at least
in state practice.112 In fact, commentary on ARSIWA states that “Article 16 deals with the
situation where one State provides aid or assistance to another with a view to facilitating the
commission of an internationally wrongful act by the latter.”113
Accordingly, for a European state to be held responsible, it arguably must have provided
aids such as patrolling vessels “with a view to facilitating” a breach of the principle of nonrefoulement. However, it should be noted that joint patrolling programs, in which the European
border agency, Frontex, has been involved, have been operated ostensibly for the purpose of
combating irregular migration.114 Even if it is conceded that a lesser stringent standard of
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knowledge should be adopted in the place of the controversial requirement of “intent”, it is
important to recognize that the International Court of Justice (ICJ) has connected such
knowledge with “the specific intent of the principal perpetrator”.115 In other words, a European
state must be aware of the coastal state’s intention to violate the principle of non-refoulement in
the course of joint maritime patrols. Accordingly, it goes back to the issue of “intent”. This being
the case, it may be argued that the “intent” element, whether it is required from a complicit party
or a primary perpetrator, has rendered it difficult to hold a European state complicit in the breach
of the principle of non-refoulement under Article 16 of ARSIWA.
C. Positive Due Diligence Obligations
Some may argue that a complicit European state may be held responsible for the breach of
positive due diligence obligations. International law has duly recognized positive due diligence
obligations in various fields of law, most prominently in international environmental law.116 For
example, Miles Jackson has observed that “[…] many instances of state participation in the
harms caused by nonstate actors are swept up by broader positive obligations imposed on states
to protect against harms to other states or individuals.”117 On a European level, positive
obligations have also been recognized in relation to rights set out in the ECHR, whether
independently or in conjunction with Article 1 of the ECHR.118
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However, it is significant to note that positive due diligence obligations are normally
contemplated as duties of states within their territories; in other words, the due diligence
obligations “retain their territorial character.”119 Accordingly, in the context of external
migration controls, it is not that breach of positive obligations incurs state responsibility, but that
extraterritorial jurisdiction should give effect to the positive obligations so as to trigger the issue
of state responsibility. After all, it goes back to the issue of jurisdiction rather than state
responsibility.
An Approach based on the Jurisprudence of the ECtHR
The state responsibility approach certainly has some merits in the case of complicity; however,
ambiguous or controversial elements have rendered it much less applicable and effective in
relation to holding a complicit European state responsible under ARSIWA, at least in the context
of joint maritime patrols. More fundamentally, the ECtHR has been adamant that, in order for the
ECHR to apply to a particular case, the first threshold is to establish jurisdiction under Article 1
of the ECHR, not attribution under State Responsibility.120 The ECtHR has not adopted the
attribution concept as a legitimate means to establish “jurisdiction”.121 Michael O’Boyle
plausibly argues that “[t]he [state responsibility] approach […] only makes sense as regards a
treaty which has no limiting ‘jurisdiction’ clause […].”122 Thus, in the European context, the
requirement of establishing jurisdiction under Article 1 of the ECHR cannot be circumvented by
way of introducing the concept of state responsibility under ARSIWA.
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This being the case, instead of relying on the concept of state responsibility, the focus
should be shifted to the ECtHR’s own case law – de jure or de facto jurisdiction. In relation to
the scenario 1 above, Andrade raises an interesting question in relation to joint-patrolling by
Spain and Senegal:
The situation envisaged would be more complicated if the person stopped had gone
on board the Spanish ship which participated in the joint patrol. In that case, could
we consider that, since the person would be under Spanish jurisdiction, the return to
Senegalese territory would imply a violation of the “non-refoulement” principle by
Spain?123
It is probable that, in scenario 1, European states still have de jure jurisdiction (the flag state
jurisdiction) over matters on their vessels even within the territorial waters of a third country.
Richard A Barnes states that “[f]lag States enjoy prescriptive and enforcement jurisdiction over
ships flying their flag wherever the vessel is located. When a ship is within internal waters, port,
or the territorial sea, jurisdiction is concurrent with the port/coastal State.”124 Debates may arise
concerning the characteristic of coastal state jurisdiction– whether the coastal state has “plenary
jurisdiction” or whether it can only exercise jurisdictional power over certain matters in a limited
way.125 In any event, it appears that flag state jurisdiction is not forfeited simply by a ship’s entry
into the territorial waters of a third country.
Significantly, it is probable that European states (flag states) may enjoy immunity from
the coastal state’s enforcement jurisdiction under Article 32 of the UNCLOS which reads “[w]ith
such exceptions as are contained in subsection A and in Articles 30 and 31, nothing in this
Convention affects the immunities of warships and other government ships operated for non-
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commercial purposes.”126 The European vessels engaged in the interdiction operations are
government-operated patrol ships which certainly are within the ambit of “warships and other
government ships operated for non-commercial purposes”.127
Furthermore, it also may be argued that European states can exercise effective control
over intercepted migrants, thus de facto jurisdiction, on the grounds that they are held in custody
on European vessels by joint crews that are made up of European crews and the coastal states’
crews.128 Therefore, in the light of jurisprudence of the ECtHR in relation to extraterritorial
jurisdiction as examined above, such findings may arguably establish jurisdiction of a European
state within the meaning of Article 1 of the ECHR.
Once jurisdiction is established, as shown above in Hirsi, the standard of knowledge
required for holding a state responsible for the breach of the non-refoulement obligation under
Article 3 of the ECHR is “actual” or “constructive” knowledge (“should have known”).129 Here,
the jurisprudence of the ECtHR clearly differs from the controversial requirement of Article 16
of ARSIWA, that is, “intent” of a participating state.
In relation to the scenarios 2, the analysis is more complicated. There is neither de jure
jurisdiction by virtue of flag state jurisdiction nor de facto jurisdiction by way of effective
control over persons. In this circumstance, it seems to be hard to establish jurisdiction of a
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European state in relation to the ECHR under the current jurisprudence of the ECtHR. That being
said, having regard to the progressive characteristic of the jurisprudence of the ECtHR in relation
to extraterritorial jurisdiction,130 we do hope to see the court’s finding a way to establish
extraterritorial jurisdiction in the case of complicity so that it may uphold the principle expressed
in Issa: “Article 1 of the Convention[ECHR] cannot be interpreted so as to allow a State party to
perpetrate violations of the Convention on the territory of another State, which it could not
perpetrate on its own territory.”131
Conclusion: Beyond Europe
Jurisdiction is a core element of state sovereignty that previously had been understood as
essentially a territorial concept.132 Furthermore, it has generally been thought that the concept of
state sovereignty as it relates to border control is founded on the “unconditional” power of a
state.133 However, this began to change in Europe. Case law of the ECtHR has in significant
ways modified our understanding of the concepts of jurisdiction and state sovereignty.
State sovereignty has begun to reflect human rights concerns such as the principle of nonrefoulement, even beyond states’ territories. In this regard, the concept of state sovereignty in
relation to external migration controls has undergone a paradigm shift from “unconditional”
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sovereignty to “accountable” sovereignty, at least within the European context.134 The challenge
is based on a liberal interpretation of the term, “jurisdiction”, found in Article 1 of the ECHR.
Importantly, on the international level, the non-refoulement principle is also found in
many international treaties such as in Articles 7 of International Covenant on Civil and Political
Rights (ICCPR) and Article 3 of the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment.135 International human rights bodies, such as the Human
Rights Committee (HRC) of ICCPR and the Committee against Torture, also have confirmed
extraterritorial application of these human rights instruments.136 The rulings of international
human rights bodies may not have been as effective as the decisions of the ECtHR in domestic
courts; however, it certainly gives momentum to furthering discourse on extraterritorial
application of the non-refoulement principle in other jurisdictions. The “forgotten” principle of
non-refoulement in an era of restrictive external migration controls has revived in Europe. This
change of state practice in Europe, coupled with decisions of international human rights bodies,
may give rise to worldwide impact on refugee laws and policies.
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Chapter 8 The Extraterritorial Reach of the Principle of NonRefoulement: State Sovereignty and Migration Controls on the High
Seas through a Canadian Lens
Introduction
In 2010, 490 Tamil migrants aboard the MV Sun Sea arrived in Victoria, BC, Canada. They
came to Canada without valid visas or permits. The Canadian authorities knew in advance that
their vessel was heading toward Canada, long before it entered into Canadian territorial waters;
moreover, the Canadian government was of the view that some of those on board “were
‘suspected human smugglers and terrorists’.”1 However, it did not stop the vessel. The arrival of
the MV Sun Sea attracted dramatic responses from the media. In fact, it triggered considerable
debates on whether Canada was in need of more effective external migration controls,
particularly on the high seas.
For example, CTV News published an article, entitled “Why didn’t Canada just send the
migrants back?”,2 in which experts cited by the author expressed their grave concern about the
fate of refugees who could be among the group of migrants. The experts stated that “sending the
ship away would have violated international law, and that’s why Ottawa now appears to be
seeking other channels to prevent further ships setting their sights here.”3 Here, the “other
channels” are closely associated with external migration controls outside Canadian territories. Of
particular note was Heather Johnson’s observation that “[c]omparisons with Australia were

1

Tamsyn Burgmann, “Why didn’t Canada just send the migrants back?”, CTV News (15 August 2010), online: CTV
News < http://bc.ctvnews.ca/why-didn-t-canada-just-send-the-migrants-back-1.542419>.
2
Ibid.
3
Ibid.
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almost immediate after the arrival of the Sun Sea, as both commentators and public officials
asked whether Canada should look towards Australia as a policy model.”4
The Australian approach to boat arrivals has two key features: interdiction or interception
policy at sea and regional processing centres. Those who are intercepted or interdicted by
Australian authorities at sea, or those who reach Australian territories by boat may be transferred
to a regional processing center located in a third country where their claims for refugee status are
assessed.5 In addition, the Australian model is also associated with the indirect involvement
(complicity) in a third country’s interception policy within the latter’s territorial waters through
providing material assistance. For example, Tamara Wood and Jane McAdam duly observe that
the former Labor Government had provided “extensive funding to third countries (notably
Indonesia and Papua New Guinea) for the interception, detention and management of asylum
seekers in an effort to prevent them from seeking protection in Australia.”6
In fact, it appears that Canada may already have been complicit in maritime migration
controls. Sharryn J Aiken reported that, in 1998, 192 Tamil migrants were intercepted in the
territorial waters of Senegal by Senegal authorities; the Canadian government was reported to
have provided the funding for chartering an airplane by which the intercepted Tamils were sent

4

Heather L. Johnson, “Intercepting boat arrivals: What the Australian policy model means for Canadian asylum
policy”, Canada-Asia Agenda (9 December 2010), online: Asia Pacific Foundation of Canada
<https://www.asiapacific.ca/sites/default/files/filefield/australiamigrationpolicy.pdf> at 1. Johnson argues that
“[w]hile Canadian policymakers have been examining Australia as a model for Canada’s asylum seeker
determination system, […] Australia’s pursuit of offshore processing and interception, facilitated by both bilateral
and regional relationships, has undermined the international refugee regime”: ibid at 2.
5
See generally Thomas Gammeltoft-Hansen, Access to asylum: International Refugee Law and the Globalisation of
Migration Control (Cambridge: Cambridge University Press, 2011) at 128; Migration Act 1958 (Cth) Sections,
5AA, 46A; See Xanthe Emery, “Excision of the Australian mainland for boat arrivals”, Immigration Advice &
Rights Centre Inc (16 July 2013), online: IARC <http://www.iarc.asn.au/_blog/Immigration_News/post/excision-ofthe-australian-mainland-for-boat-arrivals/>.
6
Tamara Wood & Jane McAdam, “III. Australian Asylum Policy all at Sea: An analysis of Plaintiff M70/2011 v
Minister for Immigration and Citizenship and the Australia–Malaysia Arrangement” (2012) 61:01 Int’l Comp LQ
274 at 278 [footnote omitted].
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to Colombo. 7 It was alleged that without a meaningful interview with the Tamils, they were sent
to Colombo where “all the men were arrested and detained and subsequently one individual was
re-arrested and brutally tortured.” 8
In the wake of the MV Sun Sea incident, external migration controls outside Canadian
territory, including on the high seas, may in the near future become an even more attractive
option.9 As highlighted in the media, the Canadian government spent $25 million dollars in
dealing with the Tamil migrants who arrived on the MV Sun Sea.10 The emphasis on the costs
associated with hosting asylum seekers in Canada and the proposal of a regional processing
centre may eventually prompt the government to seriously consider the adoption of the
Australian model in relation to maritime arrivals.11
Against this background, this Chapter poses the following question: in a possible scenario
of interdiction of a refugee on the high seas by Canadian authorities (whether directly or
indirectly), can a refugee is protected against refoulement on the basis of Canadian laws? As

7

Sharryn J Aiken, National Security and Canadian Immigration: Deconstructing the Discourse of Trade-Offs,
online: SSRN < http://ssrn.com/abstract=2494987> at 5; see Sharryn Aiken, “New Directions for Refugee
Determination and Protection in Canada” (1999) 18:1 Canada’s Journal on Refugees 12, online:
<http://pi.library.yorku.ca/ojs/index.php/refuge/article/view/22001>.
8
Aiken, National Security and Canadian Immigration, supra note 7; Stephen H Legomsky, “The USA and the
Caribbean Interdiction Program” (2006) 18 Int’l J Refugee L 677 at 678: “[w]ith only two isolated exceptions
known to the author, Canada has not interdicted vessels at sea since the Second World War. One exception was
Canada’s interdiction, off the African coast, of a vessel smuggling Sri Lankan Tamils in the late 1990s […] The
other exception was the interception of five Chinese boats in 1999; in that case, however, the passengers were
brought to Canada for full refugee status determinations […].”
9
It is undeniable that external migration control has become a norm in many Western countries, including Canada.
In 2007 alone, 4,500 undocumented migrants were intercepted in lands outside Canada by the effort of Canadian
officials who were deployed overseas: It’s my day - Profiles - Geoff Greenfield - Canada Public Service Agency,
online: It's My day (Canada's Public Service eMagazine) <http://itsmyday.gc.ca/1008/profiles-profilseng/geoff_greenfield.asp>.
10
“Migrant ship arrival cost Canada $25M”, CBC News Online (9 February 2011), online: CBC News Online
<http://www.cbc.ca/news/canada/migrant-ship-arrival-cost-canada-25m-1.1095432>.
11
MP Keith Martin proposed that “Ottawa convince the UN High Commission for Refugees to open regional
processing centers for claimants from Sir Lanka to give them a legitimate, local route to apply to other countries”:
Burgmann, supra note 1. Johnson also observes that “Collacott [the former High Commissioner to Sri Lanka] made
a similar suggestion on CBC’s ‘The Current’: that Canada look to Australia as a policy model in examining options
for the offshore processing of asylum seekers and the development of regional partnerships in migration control”:
Johnson, supra note 4 at 2.
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discussed in Chapter 7, interdiction activity in and of itself is a legitimate act of a state.12 What’s
at stake is that interdiction policy should be implemented in a way that respects the right of a
refugee, in particular, a right not to be refouled to the country of persecution.13 In this regard, the
principle of non-refoulement, as a legal constraint, would play a significant role in providing
protection to refugees outside national territories.
In this Chapter, I first undertake an assessment of the applicability of Article 33 of the
Refugee Convention,14 as incorporated into Canadian law in section 115 of the Immigration and
Refugee Protection Act (IRPA),15 to the scenario of interdiction on the high seas. The principle
of non-refoulement as found in Article 33 of the Refugee Convention prohibits a state from
sending a refugee back to their country of origin if he or she may face persecution there;
however, it does not explicitly address the question whether the principle is applicable to the
interdiction of refugees on the high seas. Subsequently, I examine the incorporation of the
principle of non-refoulement into Canadian law as expressed in section 115 of the IRPA and
conclude that the scope of the non-refoulement obligation as found in Canadian legislation is
much narrower than that of the international instrument. I then examines the extraterritorial
applicability of the Canadian Charter of Rights and Freedoms.16 Arguably, the principle of non-
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UNHCR, “Conclusion on Protection Safeguards in Interception Measures” (10 October 2003) UNHCR Executive
Committee Conclusions No.97 (LIV), online: UNHCR <http://www.unhcr.org/3f93b2894.html>: “[s]tates have a
legitimate interest in controlling irregular migration, as well as ensuring the safety and security of air and maritime
transportation, and a right to do so through various measures […].”
13
See ibid. It is also encouraged to “share more detailed information on interception, including numbers,
nationalities, gender and numbers of minors intercepted…”: ibid.
14
Convention relating to the Status of Refugees, 28 July 1951, 189 UNTS 137, Can TS 1969 No 6 at art 33(1)
[Refugee Convention]: “[n]o Contracting State shall expel or return (‘refouler’) a refugee in any manner whatsoever
to the frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.”
15
Immigration and Refugee Protection Act, SC 2001, c 27 [IRPA].
16
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, c 11 [Charter].
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refoulement has been embedded in some Charter rights such as section 7 and 12;17 accordingly,
the extraterritorial applicability of the Charter is closely related to the extraterritorial reach of the
non-refoulement obligation.
Especially, this chapter contrasts Canadian jurisprudence on the extraterritorial
jurisdiction of the Charter with jurisprudence of the European Court of Human Rights (ECtHR)
relating to the extraterritorial jurisdiction of the European Convention on Human
Rights(ECHR).18 As discussed in Chapter 7, recent jurisprudence of the ECtHR has endorsed the
extraterritorial applicability of the non-refoulement obligation as expressed in Article 3 of the
ECHR.19 Through comparative research, the Chapter argues that Canadian jurisprudence has
developed a “super” territorial notion of jurisdiction in relation to the Charter; accordingly, it is
unlikely that the principle of non-refoulement as found in the Charter will be applied beyond
Canadian territory. This being the case, I argue that law reform is required to rectify this
deficiency in the protection of refugees against refoulement.

The Extraterritorial Reach of the Principle of Non-Refoulement
A. In General

17

Immigration and Refugee Board of Canada, Consolidated Grounds in the Immigration and Refugee Protection
Act: Persons in Need of Protection - Danger of Torture, online: IRB <http://www.irbcisr.gc.ca/Eng/BoaCom/references/LegJur/Pages/ProtectTorture.aspx> at para 2.2.1; See Suresh v. Canada (Minister
of Citizenship and Immigration), 2002 SCC 1 at paras 119-121, [2002] 1 S.C.R. 3; the Charter, supra note 16 at s 7:
“Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice” and s 12:”Everyone has the right not to be subjected to any
cruel and unusual treatment or punishment”.
18
European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocols
Nos. 11 and 14, Council of Europe, 4 November 1950, ETS 5 [“ECHR”].
19
Hirsi Jamaa and Ohters v. Italy [GC], No. 27765/09, [2012] II ECHR 97, 55 EHRR 21[Hirsi].
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The principle of non-refoulement is widely regarded as the most significant norm in refugee
protection. 20 The United Nations High Commissioner for Refugees (“UNHCR”) has stated that
“the essence of the principle is that a State may not oblige a person to return to a territory where
he may be exposed to persecution.”21 However, there is considerable discrepancy among
academic, judicial and political views on the extraterritorial applicability of the principle.22
On the one hand, the UNHCR has expressed the opinion that the non-refoulement
principle “applies where a State exercises jurisdiction, including at the frontier, on the high seas
or on the territory of another states.”23 In other words, the principle of non-refoulement is
essentially “applicable wherever States act.”24 In a similar manner, prominent refugee scholars
have duly recognized the extraterritorial application of the principle of non-refoulement. 25 For
example, Goodwin-Gill has argued that “[…] it applies to the actions of states, wherever undertaken, whether at the land border, or in maritime zones, including the high seas.”26
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UN High Commissioner for Refugees, The Principle of Non-Refoulement as a Norm of Customary International
Law. Response to the Questions Posed to UNHCR by the Federal Constitutional Court of the Federal Republic of
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Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, 26 January
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UN High Commissioner for Refugees, UNHCR Note on the Principle of Non-Refoulement, November 1997,
online: UNHCR <http://www.unhcr.org/refworld/docid/438c6d972.html>.
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Guy S Goodwin-Gill, “The Right to Seek Asylum: Interception at Sea and the Principle of Non-Refoulement”
(2011) 23:3 Int'l J Refugee L 443; Guy S Goodwin-Gill & Jane McAdam, The Refugee in International Law, 3rd ed
(Oxford: Oxford University Press, 2007) at 248; James C Hathaway, The Rights of Refugees under International law
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including Article 33 of the Refugee Convention] inheres wherever a state exercises effective or de facto jurisdiction
outside its own territory […] There can therefore be little doubt that interception by United States military vessels in
international waters easily qualifies as an exercise of de facto jurisdiction abroad.”
26
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On the other hand, as far as state practice is concerned, many states appear to believe that
they may interdict a refugee on the high seas without any legal constraint from the principle of
non-refoulement.27 The most extreme example of this view is found in the statements of former
president, George W. Bush, of the United States during the Haiti refugee crisis: “I have made it
abundantly clear to the Coast Guard that we will turn back any refugee that attempts to reach our
shore, and that message needs to be very clear, as well, to the Haitian people”28 Ruth Ellen
Wasem has reported that, “[i]n 2005, only nine of the 1,850 interdicted Haitians received a
credible fear hearing and, of those, one man was granted refugee status.”29
The norm of non-refoulement has been viewed as merely a political or moral
consideration in relation to state action on the high seas. Domestic courts have on occasion
endorsed this view. In 1993, the Supreme Court of the United States in Sale held that neither
section 243(h) of the Immigration and Nationality Act of 1952 nor Article 33 of the Refugee
Convention – both of which deal with the principle of non-refoulement – applies extraterritorially
to interception activities of the Coast Guard on the high seas.30
In 2005, in the United Kingdom, Lord Bingham in the House of Lords stated that,
according to the proper interpretation of the principle of non-refoulement as found in the Refugee

27

See Executive Order 12807 – Interdiction of Illegal Aliens (May 24, 1992), online: The American Presidency
Project <http://www.presidency.ucsb.edu/ws/index.php?pid=23627>: “(2) The international legal obligations of the
United States under the United Nations Protocol Relating to the Status of Refugees (U.S. T.I.A.S. 6577; 19 U.S.T.
6223) to apply Article 33 of the United Nations Convention Relating to the Status of Refugees do not extend to
persons located outside the territory of the United States […]”; See Stephen H Legomsky, “USA and the Caribbean
Interdiction Program” (2006) 18 Int'l J Refugee L 677 at 686-89.
28
Christopher Marquis, “France Seeks U.N. Force in Haiti and the Resignation of Aristide”, The New York Times
(26 February 2004), online: The New York Times <http://www.nytimes.com/2004/02/26/world/france-seeks-unforce-in-haiti-and-the-resignation-of-aristide.html>.
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www.fas.org/sgp/crs/row/RS21349.pdf> at 5. Wasem also reports that in the period between 1981 and 1990, 22,940
Haitians were interdicted at sea by the U.S authorities; however, among the interdicted groups, only 11 Haitians
were found to qualify for asylum in the U.S: Wasem, supra note 29 at 4.
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Chris Sale, Acting Commissioner, Immigration and Naturalization Service, et al. v. Haitian Centers Council, Inc.,
et al., 509 U.S. 155, 113 S.Ct. 2549 at 2259-2567 (1993).
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Convention, the principle should be understood to be applicable only to those who “had already
entered a country but were not yet resident there.”31 In the case in which this opinion was
expressed, the claimants argued that the pre-clearance operations of the United Kingdom at
Prague Airport, which were primarily targeting Roma asylum seekers, were inter alia in breach
of the UK’s international obligations under the Refugee Convention. However, Lord Steyn stated
that “[t]he appellants never left the Czech Republic and are therefore not ‘refugees’ under article
1 of the Refugee Convention. They also never presented themselves at the frontier of the United
Kingdom and properly construed the non-refoulement obligation under article 33 is not
engaged.”32
In a similar manner, the High Court of Australia appears to support the position that the
principle of non-refoulement has no extraterritorial application in the context of the Refugee
Convention.33 Justice A M North, an Australian Federal Court Judge, cited two important cases
in relation to this issue. 34 In Haji Ibrahim, regarding the scope of the Refugee Convention,
Gummow J stated that “[t]he provisions of the Convention ‘assume a situation in which refugees,
possibly by irregular means, have somehow managed to arrive at or in the territory of the
contracting State’.”35 In Khawar, McHugh and Gummow JJ also stated that “[…] the protection
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obligations imposed by the Convention upon contracting states concern the status and civil rights
to be afforded to refugees who are within contracting states.”36Justice A M North rightly
comments that “[t]he judgment of the final appellate courts in the US, the UK and Australia […]
is a considerable barrier to the acceptance of the views of the expert scholars and UNHCR.”37
B. The Canadian Context
In the Canadian context, there has been no case that has dealt directly with the issue of
extraterritoriality in relation to section 115 of IRPA, the section which incorporates Article 33 of
the Refugee Convention into Canadian law. However, principles of statutory interpretation point
to the principle of non-refoulement having no extraterritorial applicability in the Canadian
context. Whereas the principle of non-refoulement found in Article 33 of the Refugee Convention
stipulates the prohibition of refoulement “in any manner whatsoever to the frontiers of
territories”,38 section 115(1) of IRPA qualifies the principle as follows:
A protected person or a person who is recognized as a Convention refugee by
another country to which the person may be returned shall not be removed from
Canada to a country where they would be at risk of persecution for reasons of race,
religion, nationality, membership in a particular social group or political opinion or
at risk of torture or cruel and unusual treatment or punishment.39
Zofia Przybytkowski argues that section 115 “targets individuals already recognized as
refugees […] the Act meant to include non-refoulement in its oldest sense, that is, non-removal
of persons who already benefit from refugee status, without applying it to other persons whose
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status determination is pending.”40 In this Chapter, I will examine whether the inclusion of “from
Canada” rather than “in any manner whatsoever” in section 115 is designed to exclude altogether
the possibility of the extraterritorial application of the principle of non-refoulement.
At this juncture, it is necessary to grasp the relationship between international law and
Canadian legislation, as the section 115 incorporates international refugee law.41 Recent case
law, dealing with the role of international law in the formation or interpretation of domestic
legislation, appears to have developed in a way that reveals a strong concept of state sovereignty.
The authoritative case in this regard is Hape where the Supreme Court states:
It is a well-established principle of statutory interpretation that legislation will be
presumed to conform to international law. The presumption of conformity is based
on the rule of judicial policy that, as a matter of law, courts will strive to avoid
constructions of domestic law pursuant to which the state would be in violation of
its international obligations, unless the wording of the statute clearly compels that
result.42
Applying this to the matter at hand, it may be argued that section 115 of IRPA should be
interpreted in light of the presumption that it conforms to Article 33 of the Refugee Convention.
Nevertheless, the last clause in the extract above indicates that the Parliament does have
sovereign power to override any international obligation that Canada has agreed to uphold and
the courts should respect a clear exercise of this power.43
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Section 3(3)(f) of IRPA is also relevant when considering the impact of international
human rights law on section 115. This provision states:
3(3) This Act is to be construed and applied in a manner that
[…]
(f) complies with international human rights instruments to which Canada is
signatory.44
The exact meaning of the section is not clear-cut. In de Guzman v. Canada (Minister of
Citizenship and Immigration), 45 Evans JA held that its meaning could be ascertained only by
distinguishing binding human rights instruments from non-binding ones. On the one hand,
binding human rights instruments, such as conventions that have been ratified or have been only
signed by Canada in the case where ratification was not required, have a “determinative” effect
on interpretation and application of the provisions in IRPA.46 On the other hand, non-binding
human rights instruments to which Canada is only signatory (such as those not yet ratified) may
have “persuasive and contextual” influence on the interpretation of IRPA.47 In any event, as
Canada acceded to the Refugee Convention, the Convention has a “determinative” effect on the
interpretation of section 115 of IRPA. However, Evans JA also confirmed a strong concept of
state sovereignty, by acknowledging that “ […] a legally binding international human rights
instrument to which Canada is signatory is determinative of how IRPA must be interpreted and
applied, in the absence of a contrary legislative intention.”48
It is worth noting that, from an international law perspective, the extraterritorial
applicability of the principle of non-refoulement remains an unsettled area of law due to state
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practice contrary to the favorable opinions expressed by the UNHCR and scholars. In this regard,
it is uncertain whether the Canadian courts would acknowledge the extraterritorial application of
the principle so as it to have a determinative effect on the interpretation of section 115. Even if it
be conceded that the principle of non-refoulement should have extraterritorial application in
international law, critics would forcefully argue that, in light of principles expounded in Hape
and de Guzman, by inserting the unambiguous phrase, “from Canada”, in section 115 of IRPA,
the Parliament has exercised sovereign power to explicitly set the territorial limit of the principle
of non-refoulement even to the extent that it may be in conflict with the Refugee Convention.49
Moreover, it is also justifiable to conclude that the Canadian legislature, by explicitly including
removals from Canada in section 115(1) of IRPA, expressed its intention to exclude returns
made outside Canada – expressio unius est exclusio alterius.50
Therefore, it can be concluded that the non-refoulement obligation as found in section
115 of the Charter has no extraterritorial application. It is unfortunate to observe that Canadian
jurisprudence impliedly supports the narrow interpretation of scope of the non-refoulement
obligation as expounded by the courts in the United States, Australia and the United Kingdom.
Although Canada is known as a country having “strong voice for the protection of human
rights”,51 Canadian laws appears to be unsupportive of the border view on the scope of the nonrefoulement obligation as suggested by the UNHCR and scholars above. If it were not for the
inclusion of “removed from Canada” in section 115, there could have at least a possibility that
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courts might consider the extraterritorial applicability of the non-refoulement principle. In this
regard, as law reform, I propose that the phrase, “in any manner whatsoever”, should replace the
phrase, “from Canada”, in section 115 so as to provide a foothold to discuss the extraterritorial
applicability of the principle of non-refoulement.
At this juncture, it is relevant to observe that the principle of non-refoulement is not only
found in section115 of IRPA; it is also embedded in some Charter rights. As the principle of
non-refoulement has expanded from international refugee law to more general human rights law
on an international level,52 so, in Canadian case law, more discussion of non-refoulement may be
found in relation to the Charter rights than in the context of the Refugee Convention. In this
regard, the extraterritorial applicability of human rights law (extraterritorial jurisdiction), such as
the Charter, may be a significant alternative for the protection of refugees.

The Principle of Non-Refoulement and the Charter
The principle of non-refoulement is considered to be found in the Canadian Charter of Rights
and Freedoms. The Canadian Association for Refugee and Forced Migration Studies (CARFMS)
suggests that “[…]the Canadian Charter of Rights and Freedoms in Section 2, 7, 9, 11, 12 and 15
grants protection of rights to everyone, every person and every individual, including nonCanadian citizens in Canada, rights which can be used to further justify the use of the principle of
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non-refoulement.”53 In particular, section 7 and 12 of the Charter are identified as relevant to the
principle of non-refoulement in the case of torture.54
It should be conceded that the clear language of section 7 or 12 does not include
prohibition of “return” a person to a place where he or she may be deprived of rights set out in
section 7 or 12. Nevertheless, the Supreme Court of Canada in Suresh considered the principle of
non-refoulement in conjunction with section 7 of the Charter in the context of returning the
concerned person to a risk of torture.55 In this case, the Court reaffirmed the principle enunciated
in Burns56 in relation to section 7 that:
[…] the guarantee of fundamental justice applies even to deprivations of life,
liberty or security effected by actors other than our government, if there is a
sufficient causal connection between our government's participation and the
deprivation ultimately effected.57
Originally, in Burns, this principle was stated in the context of extradition; however, the Suresh
court has extended its application to the context of refoulement.58 Thus, expulsion of a refugee to
a risk of torture may violate section 7 as long as “there is a sufficient connection between
Canada's action and the deprivation of life, liberty, or security.”59
Furthermore, it is notable that the court also dealt with a similar interpretative issue
relating to International Covenant on Civil and Political Rights (ICCPR),60 stating as follows:
[…] While the provisions of the ICCPR [International Covenant on Civil and
Political Rights] do not themselves specifically address the permissibility of a
53
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state's expelling a person to face torture elsewhere, General Comment 20 to the
ICCPR makes clear that Article 7 is intended to cover that scenario […]
We do not share Robertson J.A.’s view that General Comment 20 should be
disregarded because it “contradicts” the clear language of Article 7. In our view,
there is no contradiction between the two provisions. General Comment 20 does
not run counter to Article 7; rather, it explains it […].61
In a similar way, James Yap points to an interpretative presumption, which may imply
that section 7 of the Charter protects the right of a refugee against refoulment, that is, “the
presumption established in Slaight Communications Inc. v. Davidson […], that ‘the Charter
should generally be presumed to provide protection at least as great as that afforded by similar
provisions in international human rights documents which Canada has ratified’.”62 Yap has also
observed that this presumption was recently confirmed in Health Services and Support.63 In this
case, the Supreme Court of Canada concluded that the right to “freedom of association” under
section 2(d) of the Charter also protects the right to collective bargaining.64 To support such a
conclusion, the Court relied inter alia on the presumption above, stating that “ […] collective
bargaining is an integral component of freedom of association in international law, which may
inform the interpretation of Charter guarantees.” 65 In the light of this analysis of the Charter
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rights, it may be argued that the principle of non-refoulement – that is, the principle widely
recognized in international law – informs the meaning of section 7 and 12 of the Charter.
Having concluded that the principle of non-refoulement is embedded in some Charter
rights, the remaining question to be considered is whether the Charter may apply
extraterritorially. If the Charter applies extraterritorially, the embedded principle of nonrefoulement does also. This being the case, the analysis of case law is necessary. Donald J.
Rennie and Ramona Rothschild cite several important Canadian cases in which Canadian courts
examined extraterritorial applicability of the Charter.66 This Chapter examines these cases and
more recent cases, and applies the principles derived from them to a scenario of interdiction on
the high seas.

Jurisdiction in Human Rights Law: The Canadian Context
R. v. Hape
In R. v. Hape,67 the Supreme Court of Canada dealt extensively and authoritatively with the issue
of extraterritorial application of the Charter, and relied heavily on the concept of jurisdiction.
The point of departure was section 32 of the Charter.68
S. 32 (1) This Charter applies
(a) to the Parliament and government of Canada in respect of all matters within the
authority of Parliament including all matters relating to the Yukon Territory and
Northwest Territories; and
[…]
Covenant on Civil and Political Rights, 999 U.N.T.S. 171 (‘ICCPR’), and the International Labour Organization's
(ILO's) Convention (No. 87) concerning Freedom of Association and Protection of the Right to Organise, 68
U.N.T.S. 17 (‘Convention No. 87’). Canada has endorsed all three of these documents, acceding to both the ICESCR
and the ICCPR, and ratifying Convention No. 87 in 1972. This means that these documents reflect not only
international consensus, but also principles that Canada has committed itself to uphold.”
66
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In section 32 of the Charter, there is no express territorial limit in relation to “all matters within
the authority of Parliament”. Thus, it is left to the court to interpret “the jurisdictional reach and
limits of the Charter.”69 The Court notes that jurisdiction is considered as “the quintessential
feature of sovereignty”; state sovereignty is presented as a territorial concept pursuant to the
international legal order and international comity in which non-intervention and equality among
states are emphasized.70 Therefore, jurisdiction is understood to be primarily territorial as well.71
Heeding the primarily territorial notion of jurisdiction, the Court held that, in most cases, the
Charter has no extraterritorial application.72
In this case, the appellant, a Canadian businessman, had been convicted of money
laundering activities. In the proceedings, he argued that the documentary evidence, which had
been adduced by the Crown, should be excluded as it was obtained in the Turks and Caicos
Island by Canadian agencies in breach of section 8 of the Charter.73 However, the majority of the
Court held that section 8 of Charter does not apply to the conducts of Canadian agencies outside
Canadian territory since “[a] criminal investigation in the territory of another state cannot be a
matter within the authority of Parliament or the provincial legislatures, because they have no
jurisdiction to authorize enforcement abroad.”74 In other words, the unavailability of
enforcement jurisdiction has become a determinative factor in setting the jurisdictional reach of
the Charter.75
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In this case, the Court identified three types of jurisdiction which have been recognized in
international law – prescriptive, enforcement, and adjudicative jurisdiction – as follows:
[…] Prescriptive jurisdiction[…] is the power to make rules, issue commands or
grant authorizations that are binding upon persons and entities […] Enforcement
jurisdiction is the power to use coercive means to ensure that rules are followed,
commands are executed or entitlements are upheld [...] Adjudicative jurisdiction is
the power of a state's courts to resolve disputes or interpret the law through
decisions that carry binding force […].76
Among the three types of jurisdiction, the court paid particular attention to the enforcement
jurisdiction. Importantly, in a very limited sense, the court did recognize exceptional cases where
the Charter may have extraterritorial applicability. The Court stated that “it is a well-established
principle that a state cannot act to enforce its laws within the territory of another state absent
either the consent of the other state or, in exceptional cases, some other basis under international
law.”77 No exceptions were held to be applicable to this case.
The decision in Hape has met significant criticism not only for its failure to offer
constraints on the conduct of Canadian agencies aboard but also for a logical flaw of the
judgment itself.78 First, John Currie critically argues that “[…] the majority [in Hape] repeatedly
conflates them [prescriptive jurisdiction and enforcement jurisdiction], culminating in its flawed
conclusion that defining the prescriptive reach of the Charter to encompass Canadian
governmental action abroad would be tantamount to enforcing it abroad.”79 The minority in
Hape also raised a question about the requirement of enforcement jurisdiction. Justice
Bastarache stated that “[t]he fact that Canadian law is not enforced in a foreign country does not
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mean that it cannot apply to a Canadian government official. I would note in particular that some
Canadian laws apply on the basis of nationality wherever the crime is committed […].”80
Second, the court set an extremely high threshold to be crossed in relation to the
“consent-based” exception. According to the majority, the host State must have consented to the
enforcement of the Canadian law to the criminal investigation activities by Canadian state
agencies in its territory – this is more than mere consent to help criminal investigations.81 Amir
Attaran also observes as follows:
Confusion arises […] because the majority omitted to define what it meant by
“consent.” Does it require the foreign sovereign to consent to the Canadian
enforcement action generally; or to consent to the Charter’s application
specifically; or perhaps even to consent to the exact section or subsection of the
Charter that arises in a case? Nowhere in its reasons did the majority answer these
questions, and thus what constitutes a valid “consent” remains a cipher for the
lower courts to crack.82
Third, unlike the ECtHR, as discussed in Chapter 7, the Supreme Court did not provide
substantive examples of exceptional cases under international law such as flag state
jurisdiction;83 instead, it introduced in obiter dicta a paradoxical human rights exception to the
territorial nature of jurisdiction.84 LeBel J who wrote the judgment on behalf of the majority
stated as follows:
I would leave open the possibility that, in a future case, participation by Canadian
officers in activities in another country that would violate Canada's international
human rights obligations might justify a remedy under s. 24(1) of the Charter
because of the impact of those activities on Charter rights in Canada.85
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In post-Hape cases, applicants have exclusively looked to this human rights exception as
the consent-based test is hard to pass. Amir Attaran rightly comments that “the precedential
weight of the formerly obiter dicta exception has now overtaken the rest of Hape!”86
Khadr87
Omar Khadr, a Canadian citizen, was detained for 6 years by U.S. authorities at Guantanamo
Bay on charges relating to murder and terrorism-relating offences. He brought an action based on
section 7 of the Charter in a Canadian court to have all the relevant documents in the hands of
the Crown disclosed, including the content of the interviews conducted by Canadian Security
Intelligence Service at Guantanamo Bay.88 The Canadian government argued that “the Charter
does not apply to the conduct of the Canadian agents operating outside Canada.”89 The central
issue in this case was whether the human rights exception to territorial jurisdiction as discussed
in Hape might be applicable to this case.
The Supreme Court of Canada unanimously held that “if Canada was participating in a
process that was violative of Canada’s binding obligations under international law, the Charter
applies to the extent of that participation.” 90 In this case, the Court noted the decision of the
Supreme Court of the United States, that, “the detainees had illegally been denied access to
habeas corpus and that the procedures under which they were to be prosecuted violated the
Geneva Conventions.”91 Accordingly, the Canadian State agencies had participated in the
“illegal” process of the Guantanamo Bay, which was in breach of international obligations.92
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Under these circumstances, requirements of international comity such as deference to the
U.S. domestic law had ended, and the Charter would apply to the conduct of the Canadian State
agencies on a foreign soil to the extent that “the conduct of Canadian officials involved it in a
process that violated Canada's international obligations.” 93 This decision appears to be a
landmark case in relation to the extraterritorial applicability of the Charter. However, in later
cases, an added requirement of a nexus between the individual and the state has prevented the
Charter from applying extraterritorially to the operations of the Canadian government which
deals with non-citizens.
Amnesty International Canada v. Canada (Canadian Forces)
In Amnesty International Canada v. Canada (Canadian Forces), the legal issues were “whether
the Canadian Charter of Rights and Freedoms applies to the conduct of Canadian Forces
personnel in relation to individuals detained by the Canadian Forces in Afghanistan, and the
transfer of those individuals to the custody of Afghan authorities.” 94 For present purposes, this
case is significant in that Justice Mactavish compared Canadian jurisprudence on extraterritorial
jurisdiction with that of the ECtHR, the U.K. and the U.S., concluding that the Charter does not
apply to foreign detainees in Afghanistan, even though they were detained by Canadian
authorities. 95
In this case, the applicants, citing decisions from the U.K., the U.S. and international
human rights bodies such as Human Rights Committee and Committee Against Torture, argued
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that “the Charter should apply as soon as the Canadian Forces bring an individual within their
effective control, whether by detention or transfer.” 96 By proposing the “effective control”
concept in the context of extraterritorial jurisdiction of human rights law, the applicants
attempted to bring this case in line with the current developing concept of extraterritorial
jurisdiction in human rights law. Had they succeeded, this case would have been a landmark
case.
However, Mactavish J flatly rejected the application of the “effective control” test.
Preferring the “consent-based” test found in Hape, Mactavish J stated:
[T]he practical result of applying such a ‘control of the person’ test would be
problematic in the context of a multinational military effort […]. Indeed, it would
result in a patch work of different national legal norms applying in relation to
detained Afghan citizens in different parts of Afghanistan, on a purely randomchance basis.97
Mactavish J further states that “[…] the majority decision of the Supreme Court of
Canada in Hape specifically rejected the control-based test that had been advocated by Justice
Bastarache in Cook as a means of grounding the extraterritorial application of the Charter.” 98
Here, Canadian jurisprudence regarding extraterritorial jurisdiction in human rights law deviates
significantly from the developing concept of jurisdiction established in Europe.
Furthermore, with respect to the human rights exception recognized in Hape, Justice
Mactavish emphasized that “[i]t is…difficult to see how the conduct of the Canadian Forces in
Afghanistan […] would have an impact on Charter rights in Canada.” 99 One sees here the
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introduction of a nexus requirement. Significantly, Justice Mactavish paid considerable attention
to citizenship.100 In fact, Canadian citizenship as a nexus with the impact on “Charter rights in
Canada” has become a focal point in subsequent cases.
The Court of Appeal in Amnesty International Canada upheld the decision of the trial
judge.101 The Court of Appeal stated that the Khadr decision did not change the territorial
concept of jurisdiction.102 Like Justice Mactavish, it sought a nexus such as Canadian citizenship
between the State and the individual. The Court explained as follows:
Khadr stands therefore as a case where a Canadian citizen obtained disclosure of
documents held in Canada and produced by Canadian officials for a breach of his
rights under section 7 of the Charter by Canadian officials participating in a foreign
process that violated Canada's international human rights obligations.103
In this regard, the Court of Appeal distinguished the case from Khadr, stating that “[t]he factual
underpinning of this decision is miles apart from the situation where foreigners, with no
attachment whatsoever to Canada or its laws, are held in CF [Canadian Force] detention facilities
in Afghanistan.”104 Accordingly, the violation of international human rights obligation does not
trigger the extraterritorial application of the Charter.105 In addition, the Court of Appeal found no
error in the judgment of Mactavish J that the “effective control” test is “problematic” in
establishing jurisdiction of the Charter.106
Citizenship as a Nexus Requirement in the Human Rights Exception
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As seen in Amnesty International Canada, Canadian jurisprudence has attached a nexus
requirement to the human rights exception. Subsequent case law indicates that non-citizens, who
are outside Canada, will find it almost impossible to establish a meaningful nexus to Canada
since courts have continued to identify Canadian citizenship as the vital connector.
In Slahi v. Canada, the material facts are almost the same as the Khadr case except for the
fact that the applicants were not Canadian Citizens.107 The Applicant, Slahi, is a Mauritanian
national who resided in Montreal about 2 months with landed immigrant status. The other
applicant, Mr. Zemiri is an Algerian citizen. Mr. Zemiri obtained a permanent resident status in
1996 and resided in Canada for about 7 years. His wife and child resided in Canada at the time of
proceeding. Mr. Zemiri was charged for the allegation inter alia that he “provided $1,000 and a
camera to one Ahmed Ressam, later convicted as a perpetrator of the ‘Millenium Plot’ bombing
conspiracy.”108
Once again, the main issue was whether the applicants had “sufficient connection to
Canada”.109 Blanchard J highlighted the fact that “[u]nlike Mr. Khadr, the applicants are not
Canadian citizens. This application will therefore essentially turn on whether the Applicants, as
non-Canadians, can assert section 7 Charter rights in these circumstances.”110 Having considered
case law in this regard, Blanchard J summarized the scope of section 7:
[…] the jurisprudence of the Supreme Court teaches that section 7 Charter
protections may be available to non-Canadians when they are physically present in
Canada or subject to a criminal trial in Canada, and that Canadian citizens, in certain
circumstances, may assert their section 7 Charter rights when they are outside
Canada […].111
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The applicants failed to establish such a nexus, and appealed to the Court of Appeal. The Court
of Appeal dismissed the appeal and basically upheld the decision of the Applications Judge
(Justice Blanchard).112 The Court of Appeal stated that “Khadr is distinguishable on the ground
that Mr. Khadr is a Canadian citizen, whereas the appellants are not. Further, there are no
proceedings pending in Canada against the appellants which might provide a nexus to
Canada.”113
Padraic Ryan has rightly concluded that “direct comparison of Khadr I and Slahi yields
the conclusion that the only criterion for nexus is citizenship.”114 In fact, in recent case law, the
citizenship requirement has trumped the Charter claims of non-citizens outside Canada. For
example, in Toronto Coalition,115 Mr. George Galloway, a highly controversial British politician
who had participated in various protests against wars in Iraq and others, was invited on a
speaking tour in Canada, but prior to arrival was deemed inadmissible. He and others challenged
inter alia the inadmissibility decision. With respect to the Charter claims, the court stated that
“[t]he rights and freedoms protected under section 2 of the Charter could not have been invoked
on Mr. Galloway's behalf as he is not a Canadian citizen, was outside of Canada at the time the
impugned actions took place and lacks any ‘nexus’ to Canada.”116
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In Kinsel, the court explicitly endorsed the decision in Slashi, stating that “[t]he
applicants lack standing to bring a Charter challenge […] because they are not Canadian citizens
or residents”.117 The word, “residents”, appears to refer to being physical present in Canada.
Likewise, in Zeng, the court endorsed three exceptional cases that have been proposed by the
Slahi court above: “[…] an applicant must establish a nexus to Canada by being present in
Canada, by there being criminal proceedings in Canada, or by Canadian citizenship.” 118 In
addition, referring to recent three cases above, Justice Rennie in Tabingo duly recognized that
“non-citizens outside of Canada generally do not hold Charter rights […].”119

Extraterritorial Jurisdiction of the Charter and Refugees on the High Seas
So far, this Chapter has shown that Canadian jurisprudence has recognized exceptional cases to
the territorial concept of jurisdiction in a very limited sense. They can be categorized as 1)
exceptional cases under international law, 2) the consent-based exception (enforcement
jurisdiction), and 3) the human rights exception. The concept of “effective control” over areas or
persons, as found within Europe, has no place in Canadian jurisprudence. On the basis of these
findings, this section assesses extraterritorial applicability of the Charter in a scenario of
interdiction of refugees on the high seas by the Canadian naval forces – this ultimately examines
the extraterritorial reach of the non-refoulement obligation, which is embedded in some charter
rights.
A. Exceptional Cases under International Law
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In Hape, the Supreme Court of Canada duly recognized exceptional cases to the territorial
concept of jurisdiction under international law; however, the court did not specify cases like
those decided by the ECtHR above. In this regard, Rennie and Rothschild remark that it is
unclear whether the Charter may apply “within a Canadian embassy or consulate”.120 Likewise,
in Canadian jurisprudence, it is also uncertain whether flag state jurisdiction is recognized as an
exceptional case. Notably, Mactavish J in Amnesty International observed that international law
has recognized exceptions to the territorial notion of jurisdiction such as embassies, consulates,
and flag state jurisdiction.121 However, Mactavish J did not explicitly consider these exceptions
in the context of extraterritorial jurisdiction of the Charter. Rather, Mactavish J acknowledged
these exceptions in the course of analyzing the issues relating to extraterritorial jurisdiction in
other countries such as the United Kingdom. Therefore, whether flag state jurisdiction is
recognized in Canadian Charter jurisprudence still lacks confirmation.
Suppose that flag state jurisdiction were recognized in relation to the scope of jurisdiction
of the Charter, the Charter would apply to interdiction operations in a case where naval forces
transferred asylum seekers onto Canadian flag vessels.122 However, if interdicting authorities did
not transfer asylum seekers onto the Canadian flag vessels, but merely pushed back the vessel
itself, the Charter might not become applicable.
B. The Consent-based Test (Enforcement Jurisdiction)
The “consent-based” test requires that the flag state should consent to the enforcement of
Canadian law on its own vessel (enforcement jurisdiction). On the high seas, a flag state has
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generally “the exclusive right to exercise legislative and enforcement jurisdiction over its ships
on the high seas.”123 Therefore, in general circumstance, the Canadian authorities cannot exercise
enforcement jurisdiction over the persons on the ship flying another flag. However, Malcolm N.
Shaw has remarked that there are “exceptions to the exclusivity of flag-state jurisdiction.” 124 He
provides such exceptions as “piracy”, “the slave trade”, “unauthorized broadcasting”, etc.125
More specifically, in relation to maritime migration context, Alessia di Pascale states that
“[f]oreign ships on the high sea could not be stopped, inspected or seized, unless pursuant to a
bilateral agreement, or with the flag State’s authorization under the Smuggling Protocol (For
States party to it).”126 Put another way, as discussed in Chapter 7, a state may exercise
enforcement jurisdiction over a vessel on the high seas, as long as this has been agreed on a
multilateral or bilateral basis. For example, Article 8 of the Smuggling Protocol, to which
Canada is a party state, allows inter alia Canada to board, search the vessel with “appropriate
measures with respect to the vessel and persons and cargo on board, as authorized by the flag
state”, if the concerned vessel is believed to be involved in “smuggling of migrants by sea”. 127
In this case, the content of authorization is critical in determining whether it amounts to
the flag state’s consent to the enforcement of Canadian law on its vessel. In light of the Hape
decision, Canadian jurisprudence appears to require more than a right to board or to search the
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vessel.128 In Hape, the foreign state’s consent to help criminal investigations of Canadian
agencies on its own soil was not regarded as consent to the enforcement of Canadian law. By
analogy, the flag state’s authorization to board or to search the vessel without a power to seize
the vessel or arrest crew members may only amount to an act of helping investigations on the
matters relating to its own-flagged vessels. In this regard, the authorization should at least
include the power to seize a vessel or arrest the persons on board.129 The fact that the content of
authorization may vary case by case has made it difficult to predict that the Charter may apply
extraterritorially to the operations under the Smuggling Protocol.
In cases of vessels without nationality (non-flag vessels), as often is the case with
refugees on board, it is at least arguable that there would be no breach of state sovereignty by
stopping and seizing such a vessel.130 As discussed in Chapter 7, Convention on the Law of the
Sea (UNCLOS) Article 110 (1)(d) allows a warship to have right of visit to a ship without
nationality.131 Nevertheless, R. R Churchill and A. V. Lowe have remarked that “[t]heir
‘statelessness’ will not, of itself, entitle each and every State to assert jurisdiction over them. For
there is not in every case any recognised basis upon which jurisdiction could be asserted over
stateless ships on the high seas.”132 Instead, they point out the necessity of a “jurisdictional
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nexus” (e.g. cases of piracy and unauthorized broadcasting) in order for a state to exercise
jurisdiction over people on board the vessel without nationality.133
Furthermore, there is no explicit right to prosecute people on board the non-flag vessels
under Article 110 of UNCLOS. In fact, Article 110 permits the right of visit for the sole purpose
of verifying the nationality of the vessel (Article 110(2)). In this regard, Natalie Klein
distinguishes “right to board” from “the right to seize the vessel and arrest the crew”.134 Unlike
the cases of piracy under Article 105 or unauthorized broadcasting under Article 109 of
UNCLOS, both of which authorize the right to seize the vessel and arrest persons on board,135
Article 110 does not explicitly contain an enforceable right to arrest crew on board, which render
the status of vessels without nationality all the more unclear in relation to enforcement
jurisdiction.136 In this regard, the consent-based test appears to be hard to pass even in relation to
a vessel without nationality on the high seas.
C. The Human Rights exception
Technically, the Charter may apply extraterritorially to the conduct of Canadian naval forces,
where they participate in activities that violate international obligations. In such a case, it would
be required that the breach of international human rights obligations have “an impact on Charter
rights in Canada”,137 which has been interpreted as indicating the establishment of a nexus to
Canada. However, the analysis of recent case law has demonstrated that, in most cases, noncitizens cannot establish a meaningful nexus to Canada within the meaning of “an impact on
Charter rights in Canada”. As shown above, in Slahi, Mr. Zemiri had obtained a permanent
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resident status, and his wife and child resided in Canada at the time of proceeding.138 However,
such circumstantial facts were insufficient to establish the required nexus. According to the
principle expounded in Slahi, non-citizens should be either in Canada or be subject to pending
criminal trials in Canada in order to enjoy the protection offered by section 7 of the Charter.139
Under this “nexus” requirement, it is unlikely that refugees who are non-citizen may claim the
Charter rights outside Canadian territory.

Conclusion
Kent Roach rightly comments that “[…] while most Canadians would not expect an imperialistic
imposition of the Charter on foreign officials, they would expect that the basic values of the
Charter would apply to our officials when they act abroad […].”140 It would be surprising for
Canadians to face the reality that their officials might breach the principle of non-refoulement
outside Canadian territory without any responsibility whatsoever in terms of Canadian laws.
In Canadian jurisprudence, neither the explicitly incorporated principle of non-refoulement
in section 115 of IRPA nor the principle of non-refoulement embedded in the Charter may have
extraterritorial application to the conduct of migration controls outside Canadian territory in
relation to asylum seekers or refugees. This Canadian stance contrasts starkly with European
one. Ironically, Canada had a chance to be a herald in developing extraterritorial jurisdiction in
human rights law.141 Attaran aptly argues that “what Bastarache J. wrote in Cook is strikingly
similar to the best practices of the international jurisprudence a decade later, in cases such as
Ilascu, Issa and the Security Wall.”142 In Cook, Justice Bastarache stresses the necessity of
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determining the degree of control in the context of “joint or cooperative investigations” for the
purpose of establishing jurisdiction of the Charter.143 Furthermore, the minority of the Hape
court stated that “[s]ection 32(1) of the Charter defines who acts, not where they act”.144
However, the Hape case choked the potential.
Currently, Canada lags behind emerging approaches to extraterritorial jurisdiction in
human rights law. It is urgent that attention should be paid particularly to the emerging European
concept of jurisdiction in human rights law as well as other international analyses;145 otherwise,
Canada’s leadership position in human rights protection will be at serious risk in an era of
restrictive external migration controls.
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Conclusion: Beyond Surrogate Political Membership

Introduction
Christopher Wellman has drawn an analogy between a baby abandoned on the doorstop and a
refugee, arguing that, just as a homeowner must help the baby without necessarily adopting her,
so a state may help a refugee in other ways without admitting her into its own territory.1 This
view exactly reflects current account of humanitarianism coupled with the persecution
perspective. Refugees are seen as those who are in distress; as such, their “survival” depends on
“our” hospitality, goodwill, charity or benevolence. We can choose a form or type of help
according to “our” own political consideration. To put it bluntly, under the persecution
perspective, refugees are nothing but those who need humanitarian assistance; their need should
be provided in regions of their origin, not in “our” territories. Jean-François Durieux rightly
observes that refugees “as victims of disaster, or people in distress” have become “the dominant
refugee image in today’s world.”2 He remarks as follows:
This is, statistically, the dominant refugee image in today’s world, since, with very
few exceptions, every new refugee situation is born as an “emergency”, i.e., a
“situation in which the life or well-being of refugees will be threatened unless
immediate and appropriate action is taken”. The practice of states in responding, both
individually and collectively, to refugee emergencies reveals a number of features
that are common to disaster response in general, including the imperative of speed
and the absolute priority on saving lives.3
However, it is important to note that the dominant image fails to reflect core elements of
refugee status, thus being unable to promote adequate remedies for it. In fact, it is an utter failure
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in distinguishing Convention refugees from other refugees. The collapse of boundaries between
them may have brought an era of “end” of Convention refugees in the 21st century, at least on a
policy level. Convention refugees, like non-Convention refugees, have been contained in regions
of origin without their “rightful” remedy. Worse, as soon as they are in the territories of
developed countries, their pitiful status may be changed into “bogus refugees,” “illegal
immigrants,” “terrorists,” “competitors for jobs, housing and public goods,” “queue jumpers,”
“asylum shoppers,” and a burden to “our” welfare State etc.4
By way of contrast, institutional cosmopolitanism bolstered by the protection perspective
reveals a different reality of refugeehood. A refugee is not an abandoned baby on the doorstep of
a house, but is a person who has been deprived of political membership or citizenship, enjoying
no state protection in the nation-states system. An abandoned baby is certainly a vulnerable
being but the baby at least has a state which can provide human rights protection if it is able and
willing to do so. However, without surrogate political membership or citizenship, a refugee is a
person who is stripped of meaningful human rights protection in the current nation-states system.
In this regard, restoring the broken baseline in the international state system – that is, each
individual does not lack political membership – is a matter of justice rather than humanitarian
concern. Humanitarianism should proceed from the “just” baseline, not vice versa.
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By arguing for surrogate political membership as an ultimate remedy for refugee status,
this dissertation does not necessarily deny the benefits of other refugee solutions; rather, it urges
a renewed attention to the necessity of surrogate political membership as a significant remedy for
refugee status. The “justice” approach, as has been developed in this dissertation, has provided a
principled normative argument that supports the necessity of surrogate political membership for
refugees. Although the “justice” approach is developed within a nation-state framework (thus,
not an open border approach), its normative arguments coupled with the concept of the
“responsible” border control renders national borders virtually open to genuine refugees.
The Tension Between Ethnically-Based Citizenship and the Institution of Asylum
With respect to political membership or citizenship, this dissertation has highlighted
individually-based rights rather than collectively-based ones for refugees in order to provide a
balanced approach toward refugee protection regimes in the face of prevalent humanitarianism in
relation to refugee protection, which is in no small way premised on communitarian concept of
citizenship as discussed in Chapter 3 and 4. In this concluding Chapter, it may be beneficial to
discuss possible conflicts between individually-based rights of refugees and collectively-based
rights of the host communities.
In December 2015, Donald Trump, a business man and a Republican politician – at the
time of writing, he is running for the 2016 Republican presidential nomination – proposed that
all Muslims and refugees should wear badges within the U.S., so they are “easily identified and
tracked if necessary”.5 He also called for “a ban on all Muslims attempting to enter the United
States.”6 Behind these provocative statements is a communitarian view of citizenship that
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presupposes the existence of an American way of life (national culture). Those whose
backgrounds are different from this way of life, such as Muslims, cannot be true citizens of the
U.S. Surprisingly, an opinion poll released on April 29, 2016, shows that Trump is the leading
Republican candidate.7 Trump’s “popularity” may not be a matter of chance; rather, it may
provocatively reflect an undercurrent of “ethnic” nationality.
According to the Concise Encyclopedia of Sociology, “[e]thnic groups are fundamental
units of social organization which consist of members who define themselves by a sense of
common historical origins that may also include religious beliefs, a distinct language or a shared
culture.”8 Here one finds source of tension between the remedy of citizenship for refugees and
the concept of citizenship based on ethnicity. In particular, countries that are comprised of a
dominant ethnic majority and very small ethnic minorities may hold a strong view of ethnic
nationality. For example, South Korea is said to be composed of near-homogenous ethnic group.
Gi-Wook Shin highlights a strong ethnic nationality with regard to South Korea as follows:
Ethnic national identity has been a crucial source of pride and inspiration for people
during the turbulent years of Korea's transition to modernity that involved
colonialism, territorial division, war, and authoritarian politics. It has also enhanced
collective consciousness and internal solidarity against external threats and has
served Korea's modernization project as an effective resource.9
Shin has even argued that ethnic national identity of Korea has become “a totalitarian force in
politics, culture, and society”, overriding “other competing identities”, ending up constraining
“cultural and social diversity and tolerance in Korean society”.10 In the 2006 periodic report
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submitted by Republic of Korea to the Committee on the Elimination of Racial Discrimination,
the tensions arising out of ethnic nationality are described as follows:
The principle of the “pure-blooded”, based on the Republic of Korea’s pride in the
nation’s ethnic homogeneity, has incurred various forms of discrimination, largely
invisible and not illegal, against so-called “mixed-bloods” in all areas of life
including employment, marriage, housing, education and interpersonal
relationships. This is particularly serious since such practices are passed down from
one generation to the next.11
This being the case, ethnic nationality may give rise to discrimination or indifference to
refugees who have settled in the country of asylum, which, in turn, hinders their becoming
genuine members of a new political community. Put another way, although refugees may have
become de jure citizens of a new country, they may still wander between borders in their mind
and heart, sincerely seeking a place of “real” belonging.
Having considered the implications of ethnic nationality in relation to refugees, I devote
this conclusion to addressing the issues of ethnic nationality and the integration of refugees into
the host community. An ultimate solution for refugeehood cannot be the simple act of granting a
certificate of citizenship to refugees. It needs to go beyond citizenship per se and entails
refugees’ becoming full political members in all dimensions. The idea of full political
membership may be hinted in “the 4Rs” approach suggested by the UNHCR in the case of
repatriation, as shown in Chapter 4.12 If the ultimate solution for refugeehood is to restore the
original home, or to provide a new home, the principles, which are applicable to the former, may
be equally applicable to the latter, mutatis mutandis.
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Integration as a Path to a Full Political Member in a New Country
It is important to remember the 4Rs approach: “Repatriation, Reintegration, Rehabilitation and
Reconstruction”.13 The conception of reintegration is of critical importance to refugees who have
settled down in the country of asylum, as the country of asylum may not be in need of
reconstruction as can be the case with the countries of origin.14 Reintegration may refer to “the
ability of returning refugees (as well as IDPs and others) to secure the necessary political,
economic, legal and social conditions to maintain their life, livelihood and dignity.”15 When
applying this definition to the context of settlement in the country of asylum, integration may
entail refugees’ full integration into a new political community – particularly, in four dimensions,
i.e., political, economic, legal and social – which gives rise to a sense of dignity of their life.16
Jennifer Hyndman aptly remarks as follows:
If refugee “resettlement is protection plus” […], then integration is settlement plus.
Refugees who are resettled in safe third countries like Canada are provided with a
“durable solution” to their protection needs, including legal status in their new host
country. Feeling at “home” in these places of settlement and becoming full-fledged
participants in economic, social, and political activities are quite another matter.
Where they occur, such relations of interaction and connectivity in a new country
point to “integration” and a path to full citizenship, one aim of refugee
resettlement.17
The significance of the policy of integration has been widely recognized in the context of
immigration. The so-called “integration indicators” have been referred to, when measuring the
degree of integration of migrants into the host community; these are also applicable to the
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refugee cases.18 Especially, the UNHCR observes four core indicators that have been discussed
on a European level: employment, education (and language), “social inclusion” and “active
citizenship”.19 The UNHCR has also noted that there are refugee-specific indicators such as
“family unity, reception conditions and the asylum process, documentation, and the transition
period immediately after recognition”.20 The UNHCR considers, inter alia, the issue of
employment as a key concern for refugees due to the presence of “specific barriers”:
“[c]hallenges […] include loss of identity documentation and qualification certificates, nonacceptance of qualifications or educational attainment, trauma and uncertainty, anxiety over
family separation, the long period of inactivity in the asylum system, and limited social
networks.” 21
Besides the issue of employment, it is worth noting that refugees’ genuine attempts to
become full political members have often been frustrated by discrimination or indifference that is
often rooted in ethnically-based citizenship. In this regard, the issue of “social integration”
(“social inclusion”) or “active citizenship”22 has come to the fore. It should be noted that even
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those, who have successfully established themselves in an economic sense, may find it difficult
to integrate themselves fully into the host communities. For example, In-jin Yoon, a professor in
sociology at Korean University, identifies various factors that deter the full integration of North
Korean defectors (including those who are well paid for their work), into South Korean society,
such as guilt for abandoning their family members in North Korea, phobia of terrorism by North
Korean agencies in South Korea, prejudice and discrimination by South Koreans.23 Among them,
Yoon considers prejudice and discrimination, behind which are “negative and contemptuous
attitudes” toward North Korean defectors, as critical deterrent factors.24 As a result, it is not
uncommon to observe that North Korean defectors find it difficult to make meaningful social
connections within South Korean society, which gives rise to their isolation from the public,
even leading to deviant behaviours or crimes.25 The UNHCR has duly noted the importance of
social integration as follows:
While it is usual for members of society to move in their own chosen circles rather
than be connected with all parts of that society, it is widely accepted that it is
integration put forward by UNHCR this is referred to as a social and cultural process whereby refugees acclimatize
and local communities accommodate the refugee to enable refugees to live amongst or alongside the receiving
population without discrimination or exploitation, and contribute actively to the social life of their country of
asylum”: ibid at 64 [emphasis added].
23
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important to empower migrants and refugees to access those parts of society that
the individual wishes to participate in at the moments they wish to do so. Moreover,
individuals should be encouraged to bridge cultural, ethnic, and social divides as a
means to counter discrimination. In the understanding of integration put forward by
UNHCR this is referred to as a social and cultural process whereby refugees
acclimatize and local communities accommodate the refugee to enable refugees to
live amongst or alongside the receiving population without discrimination or
exploitation, and contribute actively to the social life of their country of asylum.26
Without policies that aim at boosting refugees’ political, economic, and social
capabilities, they may find it difficult to integrate themselves into the host community, even
ending up being “second-class” citizens.27 This being the case, refugees who have settled in the
country of asylum are in need of some “preferential” treatment, not formally equal treatment.
According to the 2014 Research on the Actual Condition of Life of North Korean
Defectors in South Korea, North Korean defectors have experienced various types of
disfranchisements. For example, unemployment rate for them is 6.2% (compared with 3.2%
overall in South Korea), their monthly income remains 64% of average income of South
Koreans.28 A majority of North Korean defectors work in fields where expertise or professional
skills are not required: 32.6% in simple labour and 23.1% in service sector. Notably, 19.8% of
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them work on a daily contract basis, which is 3 times higher than average South Koreans.29 It is
worth noting that a majority of North Korean defectors are middle-aged and above, who find it
difficult to adjust their life to capitalist economy and competitive social environments in South
Korea.30 Furthermore, one out of four North Korean defectors have experienced discrimination
or have felt slighted due to the simple fact that they are from North Korea.31
It should also be noted that some North Korean defectors, who have settled in South
Korea, attempt to claim refugee status in other countries like Canada and the United Kingdom;
surprisingly, some of them have returned to North Korea.32 The harsh reality that North Korean
defectors face may not be unrelated to their “escape” from South Korea.33 North Korean refugees
are not “asylum shoppers”; they have simply failed to integrate themselves into South Korean
society to the extent that they may enjoy full political membership in South Korea.
Beyond Ethnic Nationality
In this section, I do not propose a particular concept of citizenship as a definite alternative
to ethnically-based citizenship; rather, I contend that ethnic nationality is neither a
normatively nor empirically defensible concept against the claim for full integration of
refugees into the host community.
First, a number of scholars have effectively pointed out that it is a forceful synthesis to
combine normatively the element of ethnos and demos in citizenship.34 For example, Seyla
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See ibid.
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International Sociology 245 at 248. Jean Cohen critiques the view that “democratic citizenship requires a thick,

266
Benhabib argues that people have dual identities, reflecting “the ethnos and the demos”.35 For
Benhabib, the ethnos refers to “the community of shared fate, memories, and moral sympathies”
and the demos means “the democratically enfranchised totality of all citizens who may or may
not belong to the same ethnos.”36 Ethnos and demos are not necessarily identical, as the
legitimacy of the demos derives from the principle of universal human rights, which has “a
context-transcending quality” applicable to all people including non-citizens.37
In a similar manner, Jürgen Habermas sets apart the same two concepts: the ethnos and
the demos. Habermas states that “only briefly did the democratic nation-state forge a close link
between ‘ethnos’ and ‘demos’.”38 He explains that a “socio-psychological connection” between
the ethnos and the demos historically happened during the French Revolution, but the connection
has never been made on a conceptual level.39 Habermas even argues that “the nation of citizens
does not derive its identity from some common ethnic and cultural properties, but rather from the
praxis of citizens who actively exercise their civil rights.”40 In the European context, Habermas

shared, homogeneous, national cultural tradition that is given, not chosen […]”: Cohen, ibid at 250. Instead, Cohen
argues that “only if the various elements of the citizenship principle are disaggregated and reinstitutionalized on
independent levels of governance with different powers articulating and backing them up will they be able to
counter the flaws intrinsic to each of them and function productively as mutual counter-powers”: Cohen, ibid at 266.
For example, a “non-citizen” may enjoy a legal element of citizenship on a supranational level like EU citizens, or
she or he may enjoy a democratic element of citizenship in some degree on a local level in a country like the
Netherlands, or a “citizen” may enjoy a membership element on a national level in the country of origin: Cohen, ibid
at 259.
35
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2004) at 178, 211.
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introduces “constitutional patriotism” to extend the scope of citizenship.41 What is required to be
a citizen is to conform to or show patriotism towards the constitution of a nation-state, that is, to
the political culture of the state in which universal human rights are contextualized within each
state’s particular constitutional arrangements.42
Michael Ignatieff also has noted that “[…] most western nation states now define their
nationhood in terms of common citizenship and not by common ethnicity”43 In this regard, he
introduces the concept of “civic nationalism”.44 According to Ignatieff, in civic nationalism, a
binding force of a society is not ethnicity but law: “national belonging” can be based on “a form
of rational attachment”.45 He contends that “[…] what holds a society together is not common
roots but law. By subscribing to a set of democratic procedures and values, individuals can
reconcile their right to shape their own lives with their need to belong to a community.”46
Although Ignatieff concedes that ethic groups may offer more loyalty to “the ethnic units” than
“the federation and the laws which hold the state together”, he also has convincingly argued that
“[w]hat keeps ethnic and racial tension within bounds in the world’s successful modern multiethnic societies is a state strong enough to make its authority respected.” 47
The aforementioned scholarly arguments have at least a common ground that the ethnos
alone do not account for the institution of citizenship. They do not appear to deny the
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significance of the ethnos altogether;48 rather, they show that the concept of ethnic nationality
itself has serious flaws in a normative sense.
Second, citizenship exclusively based on the ethnos is a fiction on an empirical
level.49 Ignatieff aptly remarks that “[t]he nationalist vision of an ethnically pure state […]
has the task of convincing ordinary people to disregard stubbornly adverse sociological
realities, like the fact that most societies are not and have never been ethnically pure.” 50
For example, the Republic of Korea (ROK) and Japan are generally considered to be
homogenous countries in terms of ethnicity in the world.51 However, a close examination
of actual composition of population in both countries may disclose different realities. Lee
O-young, former Minister of Culture of Republic of Korea, has noted:
We were originally a mix of marine people and equestrians because Korea is a
peninsula. They coexisted and this is the power of Korea […] The perception of
“ethnic” actually didn’t exist for 19 centuries. However, under Japanese rule, we
needed a strong national identity and started to stress that we are homogenous
people. The division of the two Koreas has also driven us to emphasize we are
analogous people.52
According to the IOM Migration Research and Training Centre, as of August 2012, 1.4
million of immigrants resided in the ROK, and it is generally expected that more immigrants will
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come due to extremely low birth rate and concomitant shortage of workforce.53 John Ibbitson in
The Globe and Mail reports as follows:
According to Statistics Korea, the current population of 50 million will start to
decline some time between 2020 and 2030; by 2060, it will have plummeted to
somewhere between 34 million and 44 million. By then, South Korea will be a
country full of old people. Half of the population will be over 60, while only a fifth
will be under 30. There will be few workers available to pay taxes to support health
care for the elderly, or to buy the cars and houses and other goods that drive an
economy.54
Having considered these facts, it is hard to maintain the claim of “homogenous”
ethnic nationality in the ROK in a strict sense. Conversely, the ROK is in need of
proposing a different concept of citizenship that embraces a variety of ethnic groups.
Like the ROK, a growing number of scholars has challenged the claim that Japan is
a homogenous country.55 For example, Debito Arudou identifies a political maneuver in
such a claim, arguing that “[…] ruling elites in Japan are perfectly happy with Japan being
portrayed as preternaturally intransigent […] because they like Japan as it is. However, for
the rest of the people living in Japan, this status quo is sending us down a road of
obsolescence.”56 It also is worth noting a UN document, the 2006 Report of the Special
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Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and
Related Intolerance in Japan. It observes as follows:
[…] there is racial discrimination and xenophobia in Japan, and that it affects
three circles of discriminated groups: the national minorities - the Buraku
people, the Ainu and the people of Okinawa; people and descendants of
former Japanese colonies - Koreans and Chinese; foreigners and migrants
from other Asian countries and from the rest of the world. The manifestations
of such discrimination are first of all of a social and economic nature. All
surveys show that minorities live in a situation of marginalization in their
access to education, employment, health, housing, etc. Secondly, the
discrimination is of a political nature: the national minorities are invisible in
State institutions. Finally, there is profound discrimination of a cultural and
historical nature, which affects principally the national minorities and the
descendents[sic] of former Japanese colonies.57
Moreover, like the ROK, Japan has been reported to face “a demographic crisis”,
that is, the “aging and shrinking” population.58 Lee Hockstader observes that “[o]ver time,
there will be too few workers to care for the millions of elderly citizens […].”59 According
to World Economic and Social Survey 2004, during the period between 2000-2050, Japan
would need 343,000 migrants per year to “maintain the size of the population constant”, or
647,000 migrants per year to “maintain the size of the working population”.60 Based on
this survey, it may not be an overstatement that Japan will be more like one of immigrant
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countries in the near future due to the shortage of workforce.61 If these are the realities of
the countries that claim to have the most “homogenous” political members, it is safe to
argue that the claim of citizenship that is exclusively based on the ethnos element, is an
illusion in most of other countries.
By providing critiques of the claims of ethnic nationality, however, I do not
disregard altogether the ethnos element in the concept of citizenship; for example, in the
ROK, genuine historical and cultural elements of ethnos cannot be undone simply relying
on such a conception as civic nationalism. Rather, I concur with the claim that citizenship
that is exclusively based on the element of ethnos is illusionary on both a normative and
empirical sense.62 This being so, I argue that, when one element (of ethnos or demos) does
not trump the other, it is possible to hold a genuine discourse on the proper form of
citizenship in a particular country; this will contribute to creating a more friendly mode of
integration of refugees into the host community.
Conclusion
Generally speaking, without tackling the issue of integration, refugees who have obtained
citizenship in the country of asylum, are, by analogy, like those North Korean refugees
considered in Chapter 5, who have a theoretical South Korean citizenship, but cannot enjoy it in
practice. Integration of refugees into the host community is not an option. The purpose of
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providing surrogate political membership to refugees is not to locate them in new countries
where they just endure various forms of discrimination or indifference. Instead, it involves full
integration, which gives rise to a new genuine protection relationship between refugees and the
country of asylum, in the nation-states system.
Refugees are rightful candidates for citizenship rather than a potential threat to
communities. When our conception of citizenship can embrace refugees who are certainly
“different” in the light of the ethnos element, then, international refugee protection regime may
operate in a sincere manner. What refugees need is neither humanitarian assistance per se nor
political membership per se, but full restoration of protection relationship with a nation-state in
the international state system.
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