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Abstract

The surveillance of Indigenous Peoples by the Canadian state constitutes a threat to
Indigenous self-determination. State discourses concerning Indigenous Peoples are
oriented away from self-determination and fail to question practices, like surveillance,
that fall outside of their limited purview. This thesis undertakes a critical case study of
The First Nations and Inuit Health Information System, highlighting problems in the
state’s surveillance of Indigenous health information. The case study is approached
through a discourse analysis of law and public policy, and through a review of privacy
and surveillance literature. The central conclusion of this work is that state discourses of
Aboriginal rights and self-government must be reoriented towards self-determination.
Simultaneously, state discourses of privacy protection, discourses that resist surveillance,
must accommodate Indigenous groups by moving towards a collective conceptualization

of privacy. So long as Indigenous (informational) self-determination is excluded from

state discourse Canada will continue to act as a colonizing state.
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Introduction

What you are about to read is a critical exploration of state discourses. My
intention, first and foremost, is to broaden the conditions of possibility, within these
discourses, for Indigenous self-determination. The Canadian state, by and large, works to
foster the conditions of self-determination for its citizens. However, my research has
indicated that, where Indigenous Peoples are concerned, far from fostering the conditions
of self-determination, the Canadian state actually frequently inhibits them.

To demonstrate the subtle way state activities collude to undermine Indigenous
self-determination, this thesis considers the state’s application of the concept of privacy
across cultures. It observes a divestiture of Indigenous self-determination from state
discourses and suggests that such divestiture ought to be viewed in broad terms, in how it
might relate to an assemblage of seemingly disconnected practices that together
perpetuate colonial behaviour. Consideration of the privacy of Indigenous Peoples, as a
legal and policy issue, provides a noteworthy example of the way Indigenous interests are
marginalized by systemic processes. These interests simply do not appear on the radar
screen of policy and law makers working in the fields of privacy and surveillance.
Neither do Indigenous privacy interests appear on the radar screen of policy and law
makers working in the field of Aboriginal rights and self-government. By drawing these
disparate fields together for interrogation under the rubric of Indigenous self-
determination this thesis catches elements of colonial behaviour that have been buried
between discursive fields. It highlights these elements with the purpose of rehabilitating
institutions of the Canadian state from their colonial history.

In this regard and in spite of the critical picture I am about to construct, I wish to
emphasize my cautious optimism for the future of the Canadian state. I believe that it can
be a more inclusive, accommodating, and radically pluralistic state. I see, in Canada, a
state that is situated to advance the cause of self-determination not through the
authoritarian imposition of it, which is the height of hypocrisy, but through the

relinquishment of political space to a multiplicity of self-determining voices. Such



relinquishment would involve the acceptance of individual and collective self-
determination as a pre-condition to the creation of policy and law. This dual action -- the
relinquishment of space and the acceptance of self-determination -- would propel policy
and law makers towards a critical consideration of the ways their policies and laws might
be implicated in the perpetuation of social stratification. In the case of policy and law
concerning Indigenous Peoples, the dual action of relinquishment and acceptance would
engage law and policy makers dialogically with multiple articulations of self-
determination across multiple issues.

Presently, the failure of state institutions to accept Indigenous self-determination
as a pre-condition of policy and law may be correlated with the deployment of a range of
state practices that are harmful to Indigenous Peoples. To demonstrate this point, I focus
on the practice of surveillance. [ argue that the state’s surveillance of Indigenous groups
replicates and reinforces a paternalistic mentality within state institutions towards
Indigenous Peoples. This is the same paternalistic mentality that sought to justify racist,
assimilationist policies such as those that resulted in residential schooling; it is a
mentality characteristic of colonialism. This mentality is both enabled by and reinforced
with state surveillance practices, which challenge in significant yet relatively
unquestioned ways, the right of Indigenous Peoples to be self-determining.

Before I begin in earnest, however, I would like to take a moment to clarify a few
concepts that I will use throughout the course of the thesis. I have already used the term
discourse quite a bit, and indeed, methodologically, this thesis is primarily a discourse
analysis. When I use this term, I am drawing heavily from the works of Michel Foucault,
who tried “to define how, to what extent, at what level discourses... can be objects of
political practice...”" According to Alan Hunt and Gary Wickham, Foucault’s notion of

discourse captures the fact that

people live and experience within discourse in the sense that discourses impose
frameworks which structure what can be experienced or the meaning that
experience can encompass, and thereby influence what can be said, thought and
done. Each discourse allows certain things to be said, thought and done and

' Michel Foucault, “Politics and the Study of Discourse,” The Foucault Effect: Studies in Governmentality
With Two Lectures by and an Interview with Michel Foucault, Graham Burchell, Colin Gordon, and Peter
Miller (eds), (Chicago, 1991), p. 69.




impedes or prevents other things from being said, thought and done.’

For Foucault, discourse is more than words spoken or text written. It has real world
effects and shapes what gets talked and thought about.” Hence, I loosely use the term
discourse, in this fashion, to evoke the socio-political context in which the documents
under scrutiny were produced.

[ also rely heavily, in my discourse, on the concept of the state. This concept, in
many ways the foundational concept of the science of politics, is traditionally constructed
as a sovereign body that controls bounded territory, backed by a monopoly of violence if
necessary. Generally, the state is viewed as inhering in, but lying behind, the
“institutions of organized and formal political authority...”* While I could carry on with
a treatise about the analytical promises and pitfalls of this concept, and indeed numerous
treatises have been written, I would like instead to offer a simple and specific definition
of the way the term state is used in this thesis. The following field of study is trained
upon texts produced by and for institutions, such as the Government of Canada, The
Supreme Court of Canada, and Health Canada. I conceptualize these bodies together as
institutions of the state. 1 examine text produced by and for these bodies, which I refer to
as state discourses.

My consideration of state discourses draws upon different literatures that can
rightly be conceived of as academic discourses. As discourses, these academic texts may
themselves be questioned with many of the same techniques that are used to question
state discourses. I have therefore tried to be implicitly conscious, in my use of these
texts, of “the way in which they interlock or exclude one another, the transformations that
they undergo, and the play of their location, arrangement, and replacement.”

Finally, and most importantly, all of the concepts I have just mentioned reflect

back upon the central goal of this thesis: the creation of space within state discourses for

2 Alan Hunt and Gary Wickham, Foucault and the Law: Towards a Sociology of Law as Governance,
(London, 1994), p. 8.

3 Ibid., pp. 8-9.

* Mitchell Dean, Governmentality: Power and Rule in Modem Society, (London, 1999), p. 8.

3 Michel Foucault, The Archaeology of Knowledge and The Discourse on Language, (New York, 1972), p.
34,



Indigenous self-determination. This might easily have been a thesis concerned with
Aboriginal self-determination. Indeed, the terms /ndigenous and Aboriginal are often
used interchangeably. Each term is used, in the contemporary Canadian lexicon, to
denote the diverse group of peoples who have descended from the original inhabitants of
the area now know as Canada. As I use them in this thesis, however, they have subtly
different meanings from one another.

Both terms are problematic insofar as they group together very different peoples
under the same moniker — they tend to mediate and universalize identities. However,
these terms, prone as they are to co-optation and conservative (re)absorption® into
structures of domination, signify a platform of unified resistance. This thesis uses the
term Aboriginal to connote a concept that is in the process of being co-opted. In other
words, the way the term Aboriginal has been deployed in state discourses almost makes it
more useful to the state than to Peoples who would self-identify as Aboriginal.
Conversely, this thesis uses the term Indigenous to connote a concept that is still vested
with a modicum of meaning not absorbed by the conservative establishment, not
transformed by state discourses. The term /ndigenous has not yet been used in a
comprehensive way by the Canadian legal system or by Canadian policy makers.’

This thesis asks the Canadian legal and policy systems to make space, in their

discourses, for Indigenous self-determination. It might be observed here, that in asking

® Geoffrey Kay, Development and Underdevelopment: A Marxist Analysis, (London, 1975), p. 103, cited
in: Colin Leys, The Rise and Fall of Development Theory, (Oxford, 1996), p. 54.

I have borrowed the concept of conservative reabsorption from Marxist development theory. The
term was first used by Geoffrey Kay to describe the assimilation of radical language by the
conservative establishment. Kay was concerned that the terminology he and other development
theorists used was being subverted to maintain the status quo. In this paper, conservative
(re)absorption denotes the processes whereby nodes of resistance are transformed into buttresses
of the hegemonic order. For instance, the conservative (re)absorption of Aboriginal rights
happens when the Canadian Court specifically interprets an Aboriginal right, such as self-
government, in relation to Federal understandings and norms of governance.

7 A caveat is in order here. I do not intend to suggest that, as the term Aboriginal has been absorbed by
state discourses it has changed the identities of those Peoples who self-identify as Aboriginal. That would
be tantamount to suggesting that peoples are determined by discourse. Rather, I mean that as state
discourse has transformed the phrase Aboriginal rights (for example) to the purposes of its institutions, it
has constructed a vision of Indigenous Peoples. This vision is generally an instrumental one, on that allows
the state to reconcile Indigeneity (which at times questions the state’s very legitimacy) within the state’s
sovereign framework. Indigenous Peoples are not determined by this vision. They must, however,
frequently contend with it.

10



for the creation of space in state discourses for Indigenous self-determination, I am
asking for the absorption and transformation of the term /ndigenous in the same fashion
that the term Aboriginal has been absorbed and transformed. Indeed, this is a risk.
However, I am not willing to advocate the decoupling, in state discourses, of the term
Indigenous from the term space. By using the concept of Indigenous space I am
suggesting a concept that cannot be absorbed. In essence, the transformation of
Indigenous by state discourses would negate Indigenous space. By definition, the
concept, as I am using it, cannot suffer conservative (re)absorption.

As I envision it, Indigenous space in state discourses is a consequence of both the
unique history and the distinctive socio-economic circumstances of Indigenous Peoples.
This is a sovereign space into which Indigenous Peoples can step with their unique
discourses. This is a space that asks state law and policy makers to shed their
ethnocentric, preconceived notions about what is good for Indigenous Peoples prior to
their admittance. This is a space in which dialog occurs on equal footing and in which
parties share mutual respect. Though Canadian law and policy makers may enter this
space, it remains immutably Indigenous: it is given shape and scope according to
whichever self-determining Indigenous person or group chooses to enter it. Ultimately,
Indigenous space is a place, or more precisely a multiplicity of places, within state
discourses for Indigenous voices.

[ have strategically chosen to understand Indigenous space in negative, yet
essential terms because | perceive a substantial power imbalance in the dialogic space
that currently exists for Indigenous-state interaction. The multiplicity of spaces I am
talking about, were they a reality, would push Canada towards pluralism. In this
incarnation, Indigenous space would be difficult to justifiably limit. It would resist
current practices whereby institutions of the state identify a conceptual space, such as
Aboriginal rights, or Aboriginal self-government, or Aboriginal title, and then proceed to
outline the limitations that surround and compress that space. The emphasis given over
to the limitations of Indigenous space by institutions of the state, in state discourses, tends
to undermine any progressive statements they might make concerning the obligations

they owe to Indigenous Peoples.
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A brief example will illustrate what I am talking about. When the Supreme Court
of Canada considered Aboriginal title in its 1997 Delgamuukw ruling, a decision that will
be considered in some detail in chapter one, it found that “lands held pursuant to
aboriginal title have an inescapable economic component.”® This statement seems to
open the door to significant economic leverage for Indigenous groups choosing to assert
their Aboriginal title. However, this progressive pronouncement was simultaneously
undercut by the Court’s articulation of an inherent limit on Aboriginal title.” In this
decision, the Court unilaterally posited the scope of the limitations of Aboriginal title
instead of simply discussing the scope of Aboriginal title. This maneuver would seem to
channel Indigenous voices in the negotiation over Aboriginal title into a space where
limitations, rather than possibilities, are the basis of discussion.

There are stark consequences for Indigenous self-determination, a concept that
will be discussed in greater detail in the first chapter, of the state’s focus on limitations.
On the surface it may seem reasonable for the court to discuss the limitations of
Aboriginal title the way it did. After all, a political world without limits is practically
inconceivable. Still, a subtle hypocrisy, a double-standard that affirms the self-
determining capacity of the Canadian state while denying that same capacity to
Indigenous groups, is embedded in the Court’s justification of the inherent limit on

Aboriginal title. As Patricia Monture-Angus observes, the Court

...provided two examples of the scope and need for this limitation: if land is
used as a hunting ground it cannot be strip mined; or if the land has ceremonial
or cultural significance it cannot be paved as a parking lot. Not only are these
two examples extreme, they are not realistic. The simple fact is that threats to
Aboriginal lands have not historically been internal but rather external (from
commercial interests such as mining and lumber companies or hydroelectric
development, or from governments). It was not Haudenosaunee people at Oka
who attempted to build nine more holes of a golf course over a burial ground.'

Given that threats to Indigenous lands have historically come from external sources,

sources sanctioned by the state, how does the Court justify its right to frame the dialogue

8 Delgamuukw v. British Columbia, [1997] 3 S.C. R. 1010, at para. 166, online at:
http://www.lexum.umontreal.ca/csc-scc/en/pub/1997/vol3/html/1997scr3  1010.html.

? Ibid., at para. 166.

1 Patricia A. Monture-Angus, Journeying Forward: Dreaming First Nations Independence, (Halifax, 2002),
p. 127.
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concerning the limitations of Aboriginal title? Should not Indigenous groups now, at this
point in the history of dialogic interaction, have the space to posit limitations of their
own? Such limitations would of course be subject to negotiation - the point is, however,
that negotiation would begin from an Indigenous articulation of limitations instead of a
state articulation of limitations.

To achieve, in state discourse, a theoretical starting point more favorable to
Indigenous Peoples I strategically define Indigenous space and Indigenous self-
determination in essential terms, thus establishing a rhetorical position that matches the
state’s rhetorical understanding of its own space and self-determination. My deployment
of essentialism proceeds from the assumption that the state presently dominates dialogue
with Indigenous Peoples by holding its sovereign, self-determining capacity as a nation-
state to be indivisible and unquestionable. At bottom, the state essentializes Canadian
self-determination such that it excludes the self-determination of Indigenous Peoples. To
counter this essentialism, I draw from Gayatri Spivak’s articulation of strategic
essentialism, and posit an Indigenous space for self-determination within state discourse
that is equally unquestionable.” From Spivak and her commentators we have learnt that
“[e]ssentialism is bad, not in its essence -- which would be a tautology -- but only in its
application.”'? The state’s essentialism is poorly applied because it excludes the

possibility of non-Canadian forms of self-determination, including Indigenous self-

= Gayatri Chakravorty Spivak and Elisabeth Grosz, ‘“Criticism, Feminism, and the Institution,” Interviews
Strategies and Dialogues: Gayatri Chakravorty Spivak, (New York, 1990), pp. 11-12.

Spivak has suggested that, while she is fundamentally concerned with heterogeneity, she has
chosen, from time to time, to adopt a universal discourse “because universalisation, finalisation, is
an irreducible moment in any discourse.” Spivak argues that marginalized groups might generate
power by seeing “what in the universalizing discourse could be useful and then [going] on to see
where that discourse meets its limits and it’s challenge within that field.” In this sense, she notes
that “[y]ou pick up the universal that will give you the power to fight against the other side, and
what you are throwing away by doing that is your theoretical purity. Whereas the great custodians
of the anti-universal are obliged therefore simply to act in the interest of a great narrative, the
narrative of exploitation, while they keep themselves clean by not committing themselves to
anything. In fact they are actually run by a great narrative even as they are busy protecting their
theoretical purity by repudiating essentialism.”

- Michael Kilbum, ‘Glossary of Key Terms in the Work of Gayatri Chakravorty Spivak’, Postcolonial

Studies at Emory Web Site, (Druid Hills, 1996), on-line at: http://www.emory.edw/ENGLISH/Bahri/
Glossary.html, last updated 23/11/01, viewed 11/29/02.
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determination. To counter the state’s essentialism, to level the playing field, [ advocate
essential definitions of Indigenous space and of Indigenous self-determination.

It is not enough, however, to counter the state’s essentialism through a simple act
of reversal. Such reversal would be tantamount to a legitimization of the state’s approach
to dialogue. Merely claiming a counter-essentialism would widen the gulf between
institutions of the state and Indigenous Peoples and effectively stifle dialogue. To be
strategic about engaging with the state’s essentialism I propose definitions of Indigenous
space and Indigenous self-determination that are essential only insofar as they
essentialize multiplicity. In other words, where the state essentializes its space to the
exclusion of Indigenous self-determination, Indigenous space only excludes exclusive
essentializations. Indigenous self-determination and Indigenous space are open to
Canadian self-determination and Canadian space so long as these concepts are
themselves open to other articulations of self-determination.

Unfortunately, the state has unnecessarily closed the space it accords Indigenous
Peoples in its discourses in such a way that Indigenous self-determination is excluded.
When it is articulated at a collective level, the state understands self-determination as a
threat to its institutionalized existence. Thus posed, self-determination seems, to the
state, too risky to even contemplate. The state therefore blocks Indigenous self-
determination from its field of vision, metaphorically blinding itself to spaces that are
deeply imprinted by the blunt touch of its instruments. This blindness to certain
discursive spaces combines with the uncritical deployment of certain other practices and
results in a perpetuation of colonial behaviour towards Indigenous Peoples. One of these
practices, surveillance, receives scant attention in state discourses and yet significantly
undermines the capacity of Indigenous Peoples to be self-determining. Over the course
of four chapters, this thesis demonstrates the problematic way that surveillance practices
have accompanied the divestiture of Indigenous self-determination from state discourses.

The first chapter argues that the Canadian state, through juridical and policy
narratives, has systematically moved the Aboriginal rights and Aboriginal self-
government discourses away from a discussion of self-determination. Indeed, this
chapter contends that the concepts of self-government and Aboriginal rights have

suffered such (re)absorption in state discourses that they are now of limited utility for
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Indigenous Peoples. The conscripted status of these concepts is evidenced by the state’s
push to hold them up as resolutions to pressing social problems while simultaneously
constructing them in ways that do not challenge the status quo. In this context, the
discourses surrounding Aboriginal self-government and Aboriginal rights have had
difficulty moving beyond the pragmatic matters of policy implementation and rights
adjudication. Consequently, the state has not facilitated Indigenous self-determination
through the mechanisms of Aboriginal rights or self-government.

The second chapter builds on this observation by arguing that the discourses of
Aboriginal rights and self-government, because they have not been oriented towards self-
determination, do not contemplate practices that are harmful to Indigenous Peoples: for
instance, surveillance. The chapter begins by arguing that surveillance practices are
instrumental in processes of social ordering and reinforce status-quo arrangements.
Using the concept of informational self-determination, which is not contemplated by
discourses of Aboriginal rights or self-government because these discourses exclude
Indigenous self-determination more generally, this chapter notes that a person’s social
position is shaped by the information out there about them. Inability to determine or
control the destiny or circulation of this information undermines a person’s capacity to be
self-determining. Recognition of the threat posed by surveillance to informational self-
determination has resulted in the development of the concept of information privacy. The
chapter concludes, however, with the observation that neither the academic literature on
surveillance nor the academic literature on information privacy have discussed the
surveillance and privacy issues of Indigenous Peoples.

The third chapter considers how the concept of information privacy is given effect
in Canadian law and policy. It furthermore notes that Indigenous groups, and indeed
groups in general, have been excluded from the Canadian information privacy regime.
Building on comparative analysis of privacy protection regimes, I suggest that such
exclusion has occurred because the Canadian regime is dominated by a liberal and
individualistic conceptualization of privacy. Its statutory mechanisms are not, therefore,
suited to protecting the privacy of groups and exclude a collective conceptualization of
privacy. In contrast to this individualistic conceptualization, I highlight two Indigenous

articulations of privacy. These articulations give effect to a collective conceptualization
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of privacy that, by virtue of their collectiveness, are excluded from state law and policy
concerning privacy protection.

Together, these three chapters show that state surveillance of Indigenous Peoples
is not contemplated in state discourses on Aboriginal rights and self-government; neither
is it contemplated in state discourses concerning information privacy protection; neither
has it been contemplated in academic discourses concerning privacy and surveillance.
The almost complete neglect of the surveillance of Indigenous Peoples by all of these
discourses has, therefore, led to unquestioned practices that challenge the right of
Indigenous self-determination.

The fourth chapter begins the process of questioning these unquestioned practices
by exploring the state’s surveillance of Indigenous Peoples’ health information. It
critically examines The First Nations and Inuit Health Information System (hereafter
FNIHIS), a database management system designed by the state to house and manipulate
Indigenous Peoples’ personal health information. There is currently under way a
transition process that will transfer control of this system from Health Canada to the
Assembly of First Nations. As the fate of the system is now in flux, my analysis of it in
this chapter is periodized, and pertains only to the system as it was designed by Health
Canada. The analysis is, nevertheless, noteworthy because it points to un-scrutinized
practices that potentially undermine Indigenous projects of self-determination.

The main reason for focusing on the FNIHIS during this period, as it was
designed by Health Canada, is to emphasize and critique the data structure initially
sanctioned by the state. I am not so much interested, in this thesis, with how various
communities have deployed the FNIHIS. Indeed, this would be an interesting empirically
driven research project - however, going down such a path would take me beyond the
scope of this inquiry. My central concern with this case study is to explore potential
problems that could grow out of state surveillance of Indigenous health information. As
the FNIHIS has the functional capacity to conduct detailed health surveillance, and as it
was, during my period of analysis, controlled by Health Canada, it should have raised the
privacy concerns of academics and policy/law makers working in the fields of privacy

and surveillance and in the fields of Aboriginal rights and self-government. It failed to
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raise the relevant questions in these fields and is consequently deserving of critical
inquiry.

Thus, the thesis begins on the broad conceptual foundation of self-determination.
Self-determination, as I have outlined it above and as I will define it in the first chapter, is
the umbrella under which I gather together discourses from different tables. I use this
concept to interrogate state discourses on Aboriginal rights and Aboriginal self-
government, and state discourses on surveillance and privacy, and arrive, in the end, at an
exploratory discussion of the health surveillance of Indigenous Peoples. If readers
consider this structure throughout the course of the argument, they will note that my
discourse performs the same narrowing action that it observes in the discourses on
Aboriginal rights and Aboriginal self-government and in the discourses on surveillance
and privacy. Each of these discourses begins from broad precepts and narrows down to
specific issues and problems at the expense of considering other issues and problems.
Every discourse selects that which is important and, as a result of this selection process,
excludes from its boundaries factors that merit consideration.

My thesis consciously mimics (or I might even say necessarily mimics) the
reductive processes of the discourses I examine. It therefore buttresses two implicit
claims that I am making concerning the nature of discourse: namely, that a discourse,
owing to the necessity of focus, cannot be all encompassing; and, that when some
discourses become dominant, eclipsing others, they delimit the field of vision, blinding
thought and action to worlds of possibility.

Hence, I argue that as discourses become dominant they must be countered by
articulations of circumstances that lie outside of their purview. Such articulations are
meant to unsettle the certainty and stability of reason upon which discourses claim their
dominance. These articulations occur in response to the marginalization of important
issues by dominant points of view within discursive fields. Dominant discourses,
therefore, demand contestation on multiple fronts, in multiple ways, and through multiple

voices. This thesis is one act of contestation.
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Chapter 1

The Conservative (Re)Absorption of Aboriginal Rights and Self-
Government

Law is frequently deployed as a just mechanism for the resolution of conflict.
Truly, Canadian law has become one of the dominant discourses in which disputes
between Indigenous Peoples and the state are waged. Unfortunately, this legal discourse,
frequently framed in terms of Aboriginal rights, seems predisposed to generating
outcomes that favour state interests over Indigenous interests. Although the
constitutionalization of Aboriginal rights created a measure of space for Indigenous
interests within the Canadian constitutional fold, this space has become increasingly
narrow. As will be made evident, successive rulings by the Supreme Court of Canada
have had the effect of making Aboriginal rights less a tool of Indigenous Peoples and
more a tool of the state.

Aboriginal rights are not the only concept to have suffered a modicum of
conservative (re)absorption. The concept of Aboriginal self-government has been
similarly realigned through the state policy narratives. Together with the narrative of
law, state policy narratives have functioned to dissociate Aboriginal rights and Aboriginal
self-government from broader projects of Indigenous self-determination. These
movements have the effect of putting fundamental yet racist assumptions beyond the
realm of question. They facilitate the reformulation of paternalistic attitudes in language
and through practices that have not yet been subject to criticism.

This chapter first seeks to demonstrate, by looking at legal and then policy
narratives, that the state discourses, voiced through judicial and legislative institutions,
have been oriented away from discourses of Indigenous self-determination. Where these
discourses diverge from the principle of self-determination they fail to adequately cope
with state attempts, whether intentional or not, to (re)construct an oppressive relationship.
The chapter concludes by focusing on an integral element of self-determination,

informational self-determination, and by arguing that this element of the overall project
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of Indigenous self-determination is threatened by state surveillance practices. Whether
intentional or not, these practices potentially undermine processes of decolonization.

This chapter is divided into three sections. The first section will be devoted to a
consideration of the principle of self-determination. In the second section, a reading of
three Supreme Court cases illustrates the movement of the Aboriginal rights discourse, as
it has been defined by the judiciary, away from the principle of self-determination. In the
third section a reading of three federal policy statements illustrates the orientation of the
self-government discourse, as it has been defined in the policy arena, away from the
principle of self-determination. Consideration will be given, by way of conclusion, to the
possible consequences of these discursive formulations for Indigenous informational self-

determination.

Different Worlds

It does not take long to recognize that the contemporary meaning of Indigenous
self-determination is a world apart from the contemporary meaning of Aboriginal rights
and Aboriginal self-government. The concept of self-determination may be defined, if
only in abstract terms, as the right and ability to choose one’s destiny without external
compulsion."” The idea of self-determination comes from an affirmation of “the human

>4 and, although self-determination inheres in the

drive to translate aspiration into reality
self, it is difficult to conceive of outside of a collective existence.'® Individual and

collective self-determination are thus inextricably intertwined. “Collective self-

" Frank Cassidy, “Introduction: Self-determination, Sovereignty, and Self-government,” in Aboriginal
Self-Determination: Proceedings of a Conference held September 30 — October 3, 1990, Frank Cassidy
(ed), (Lantzville, 1991), p. 1.

I wish to acknowledge an intellectual debt to Frank Cassidy who, over the course of several
lectures and discussions, developed, articulated, and supported useful distinctions between self-
determination, self-government, and Aboriginal rights.

'*S. James Anaya, Indigenous Peoples in International Law, (New York, 1996), p. 75.

15 Monture-Angus, Journeying Forward, p. 8.
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determination,” therefore, “depends on the conscious coordination of individual powers
of self-determination.”'®

Interstitially situated between individual and collective will, the term has found its
most frequent expression in the state-centric discourse of international law. S. James
Anaya notes that the term self~determination first gained prominence in the modern era in
the political discourse around the First World War. During this period, the principle of
self-determination was linked to western liberal democratic ideals. In this context the
term became associated with the rights and duties of independent sovereign states.
However, as international law became more concerned with upholding universal rights
inherent in humans, rather than in states, the idea of self-determination took on new
individualist meanings.'” Self-determination also remains closely linked to
philosophically universal principles. The roots of the concept can be traced to ancient
Greek, Roman, Asian, and African philosophy.'®

In international law, the principal inflection accorded to the meaning of
Indigenous self-determination is drawn from the 1994 UN Draft Declaration of The
Rights of Indigenous Peoples. The Draft Declaration was produced through a process
that sought to balance the aspirations of Indigenous Peoples with the state’s concerns.'’

This process had the effect of decoupling the right of self-determination from the right of

secession.”’ Broad ranging in scope and articulated at the level of international

'® Taiaiake Alfred, Peace, Power, Righteousness: An Indigenous Manifesto, (Toronto, 1999), p. 26.

'” Anaya, Indigenous Peoples in International Law, pp. 76-77.

Anaya observes: “Self-determination is not separate from other human rights and norms; rather,
self-determination is a configurative principle or framework complimented by the more specific
human rights norms that in their totality enjoin the governing institutional order.”
18 .
Ibid., p. 76.

1 Karen Knop, Diversity and Self-Determination in International Law, (Cambridge, 2002), p. 255.

% Ibid., pp. 256-257.

This conceptual decoupling was reflected in the position that the Canadian state adopted towards
the Draft Declaration. Throughout negotiations, the Canadian government sought to produce a
new concept of self-determination that would be severed from the concept of self-determination
already articulated in international law. The Canadian government hoped that this new concept
would be sufficiently distant from existing concept’s association to secessionist rights.
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abstraction the Draft Declaration cannot be specific in its consideration of the concept of
self-determination. Nevertheless, it would be worthwhile to consider certain points of the
Draft Declaration as a starting point for thinking through the basic components of
Indigenous self-determination.

The Draft Declaration explicitly contemplates Indigenous self-determination in
article 3: “Indigenous peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social and

cultural development.”'

This definition draws attention to the political, economic, social
and cultural spheres of self-determination. Mathew Coon-Come, Chief of the Assembly

of First Nations, has developed this definition a little further:

As Peoples, we have the fundamental human right of self-determination.
This means, as stated in the International Bill of Rights, that we have the
right to determine our own political future. It means we have the right to
freely dispose of our natural wealth and resources. It means we have the
right to never be deprived of our means of subsistence. In short, it means
that indigenous peoples, like all peoples, have the right not to be

subjected to colonization and dispossession.2
Coon-Come’s articulation of self-determination emphasizes the concept’s substantive
elements and its importance to the process of de-colonization.
The 1996 report of the Royal Commission on Aboriginal Peoples (hereafter
RCAP) gives further emphasis to the connection between de-colonization and self-
determination. For instance, RCAP began its discussion on governance with the
philosophical assumption that humans possess an “inherent freedom to discover who and

what they are.”® In this context, RCAP linked the Aboriginal right of self-government

21 United Nations, Sub-Commission on the Prevention of Discrimination and Protection of Minorities, UN
Working Group on Indigenous Populations, UN Draft Declaration of The Rights of Indigenous Peoples,
(Geneva, 1994), on-line at: http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.CN.4.SUB.2.
RES.1994.45 . En?OpenDocument. Viewed on: 18/01/03. The document can also be found at the
University of Saskatchewan Native Law Centre web-site. See: http://www.usask.ca/nativelaw/ddir.html.
This web-site also contains a comprehensive bibliography relating to the Draft Declaration: http://www.
usask.ca/nativelaw/ddir_biblio.html.

- Assembly of First Nations (Mathew Coon-Come), “National Chief Matthew Coon Come Remarks On
Behalf Of Indigenous Peoples ‘Contribution Of Civil Society’ Summit Of The Americas Québec,”
(Quebec, 2001), on-line at: http://www.afn.ca/press%?20realeses%20%26%20speeches/april%SF20.htm.
Viewed on: 18/01/03.

3 Canada, The Royal Commission on Aboriginal Peoples, “Chapter 3 — Governance: Aboriginal
Perspectives,” Restructuring the Relationship - Final Report (Volume 2), (Ottawa, 1996), p. 1.
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directly to the principle of self-determination. Government, the signifier of a western
concept, with its common English connotations, is, however, only one means of
exercising the right of self-determination.**

There might be some conceptual confusion at this point of confluence between
rights, self-government, and self-determination. The rights discourse is the discursive
field upon which the discourses of self-government and self-determination usually
unfold. Aboriginal rights are a sub-division of the rights discourse and extend to the
activity of self-government and other activities, such as fishing, forestry, mining, and
activities yet to be decided. Self-determination, however, is not easily confined to the
discursive field of rights. It can mean much more than self-government, and much more
than the ability to pursue ancestral cultural practices. As Frank Cassidy has observed, a
group of people can exercise self-government and can make significant choices
concerning their political, cultural, economic, and social affairs without experiencing
self-determination. This might occur because self-government is practiced in
circumstances that are ultimately defined and limited by external forces.””

Permit me to spend some time juxtaposing the concept of Aboriginal rights with
the concept of self-determination so that I can highlight the distinction I am making
between the two. In liberal political theory, Aboriginal rights have classically been
described as an example of minority rights. Will Kymlicka, for instance, has argued that
Indigenous Peoples are a subset of a larger category of national minorities or stateless
nations.”®  This categorization scheme begins with an attempt to identify Indigenous
Peoples. In this scheme, Aboriginal rights, which are a subset of minority rights,
correspond to a particular group. The important question in this equation is what criteria

a person must possess to claim an Aboriginal identity and its corresponding rights.*’

“ Ibid., p. 1.
% Cassidy, “Introduction: Self-determination, Sovereignty, and Self-government,” p. 1.

26 Will Kymlicka, “Theorizing Indigenous Rights,” Politics in the Vernacular: Nationalism,
Multiculturalism, and Citizenship, (Toronto, 2001), p. 120. See also: Will Kymlicka, Finding Our Way:
Rethinking Ethnocultural Relations in Canada, (Toronto, 1998), p. 6. Alan Cairns also begins from a
position similar to Kymlica’s. See: Alan C. Cairns, Citizens Plus: Aboriginal Peoples and the Canadian
State, (Toronto, 2000).

%7 Kymlicka, “Theorizing Indigenous Rights,” p. 122.
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There is one fundamental problem with this theoretical equation. It demands that
Indigenous Peoples conform to Aboriginal rights rather than tailoring Aboriginal rights to
fit Indigenous Peoples.

This Aboriginal rights as minority rights model assumes that Aboriginal rights,
and indeed all rights, flow from the state (that is, the modern Westphalian state). This
assumption fails to emphasize one basic element of the right to Indigenous self-
determination — its existence prior to the modern state. In other words, Indigenous self-
determination causes the existence of Aboriginal rights and not vice versa. In this sense,
the classic liberal model confuses the rights associated with Indigenous self-
determination with rights created by the state for citizens of the state. It assumes that
Indigenous self-determination, because it has sometimes been articulated in the language
of rights following the normalization of the Westphalian state, must have been created by
the Westphalian state.

From this confusion flows a further conflation. As philosopher Vine Deloria Jr.,
has quipped, “when one asks a liberal about minority groups, he unconsciously seems to
categorize them all together for the purposes of problem solving.”*® The Indigenous right
of self-determination flows from pre-Westphalian societies. The more general concept of
minority rights holds that they flow from the Westphalian state’s need to diffuse
ethnocultural conflict.” Conflating the two diminishes a particular and powerful aspect
of Indigenous self-determination. In basic terms, this conflation makes Aboriginal rights
a tool of the state rather than a tool of Indigenous Peoples.

Hence, it would be misdirected to dwell in the debates that surround minority
rights. While they form, in a sense, the backdrop for a broad theoretical discussion about
the utility of rights in the modern era, minority rights debates do not adequately consider
the particularity of the Indigenous right of self-determination. Conceptually, minority
rights tend to be ahistorical mechanisms. They are not capable of tapping into the

specific histories of Indigenous Peoples. For these reasons, this thesis does not engage

*® Vine Deloria Jr., Custer Died for Your Sins: An Indian Manifesto, (New York, 1969), p. 171.

* Will Kymlicka and Ian Shapiro, “Introduction,” Ethnicity and Group Rights, Will Kymlicka and Ian
Shapiro (eds), (New York, 1997), p. 4
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the growing literature surrounding minority rights. Rather, this thesis argues that the
rights of Indigenous Peoples are prior to and therefore outside of the Westphalian state.
They ought to stand in opposition to the acts of appropriation that compromised the
territorial base of Indigenous societies.

Were they more fully cognizant of this history and directed towards self-
determination, Aboriginal rights would be used by those who possess them, as tools in
law that protect their interests. But this definition is an oversimplification. Those who
possess the rights cannot be described uniformly. It would be worthwhile to note, at this
point, that the Indigenous right of self-determination is articulated through an assemblage
of languages and “composed of complex sites of interaction and struggle.” James Tully
has made the important observation that, while this assemblage of languages creates a
measure of systemic flexibility, the common concepts of the discourse place limitations
on forms of expression.”’ Aboriginal rights, when they are expressed in a contemporary
setting, such as a Court of law, are always performing an automatic act of translation.** It
is important to recognize, therefore, that Aboriginal rights distort the assertions that
Indigenous Peoples would make in their own language.”’ It is likely that these rights are
incapable of wholly expressing Indigenous interests.

The words Indigenous and Aboriginal are English words. They were originally
created to recognize a specific form of difference and to overcome certain forms of
discrimination.*® In actuality, they correspond to groups of vast diversity. Hence, where
Aboriginal rights are asserted in a concrete context, they assume a particular form and
content specific to the person or persons’ interests they are deployed to protect. It is safe

to assume that the interests that these rights were designed to protect are often different

30 James Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity, (Cambridge, 1995), pp. 37-
38.

U Ibid., p. 38.

32 Jeremy Webber, “Beyond Regret: Mabo’s Implications For Australian Constitutionalism,” Political
Theory and the Rights of Indigenous Peoples, Duncan Ivison, Paul Patton, and Will Sanders (eds),
(Cambridge, 2000), p. 66.

= Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity, p. 39.

34 Manuhuia Barcham, “(De)Constructing the Politics of Indigeneity,” Political Theory and the Rights of
Indigenous Peoples, Duncan Ivison, Paul Patton, and Will Sanders (eds), (Cambridge, 2000), p. 150.
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from place to place and from time to time. Consequently, if Aboriginal rights are to be
vehicles of self-determination, they must be capable of assuming protean form and
content from place to place and from time to time.

Due both to the diversity of Indigenous Peoples and to the linguistic limitations
of the concept, any precise definition of Indigenous self-determination is impossible
where it does not correspond to a specific person and interest. In other words, it is futile
to attempt to discuss the actualization of the right of Indigenous self-determination until
the moment it 1s exercised by an Indigenous person or group. Aboriginal rights, as they
are entrenched in the Canadian Constitution, are ascribed no specific meaning. Section
35(1) of The Constitution Act, 1982 recognizes and affirms “existing aboriginal and
treaty rights” (See Appendix 1).3 3 Section 35 does not attempt a definition of Aboriginal
rights. It was only constitutionally possible to recognize and affirm their existence.

Given that a specific definition of Aboriginal rights is beyond the competency of
the Canadian constitution, it might help to regard these rights simply as space. Section
35 has been described as a space around which the Canadian constitutional road has been
paved.*® The Indi genous right of self-determination pre-dated any assertion of Canadian
sovereignty. Its existence, prior to the Canadian legislative order, creates considerable
doubt over the Canadian state’s ability to define the shape and form of Aboriginal

rights.”” Consequently, these rights demarcate a space on the jurisdictional map for

3% Canada, Department of Justice, “Section 35(1),” The Constitution Act, 1982, (Ottawa, 1982), on-line at:
http://www.solon.org/Constitutions/Canada/English/ca_1982.html. Viewed on: 28/04/01.

36 Patricia A. Monture-Angus, “The Familiar Face of Colonial Oppression: An Examination of Canadian
Law and Judicial Decision Making,” Royal Commission on Aboriginal Peoples Research Report (CD-
ROM), (Ottawa, 1997), p. 7.

37 John Borrows, “Wampum at Niagara: The Royal Proclamation, Canadian Legal History, and Self-
Government,” Aboriginal and Treaty Rights in Canada: Essays on Law, Equality, and Respect for
Difference, Michael Asch (ed), (Vancouver, 1997), p. 169.

Borrows makes two significant points in this article. First, treaties signed between Indigenous
Peoples and the Canadian state cannot be interpreted according to the written words alone.
Second, when treaties are interpreted with the intent of understanding all parties, they appear as
partnerships rather than as unilateral declarations. Taken together, these two points suggest that
the articulation of Aboriginal rights in Canadian law can only ever be a recognition of existing
power. To presume to have granted the power that Aboriginal rights signify is to misunderstand
the historical and contemporary power that Indigenous Peoples have exercised and continue to
exercise.

25



Indigenous Peoples. They must remain broadly defined. At bottom, Aboriginal rights
ought to be nothing more than a space which Indigenous Peoples may fill as they require
in their interactions with the Canadian state.

More precisely, Aboriginal rights ought to represent space insofar as they
constitute a sphere in which Indigenous Peoples exercise self-determination. At present,
state discourses do not constitute a space that facilitates the exercise of self-
determination. In state discourses this space is beleaguered by a notion that the Canadian
Crown holds absolute, indivisible sovereignty over all territory within Canadian borders.
This articulation of sovereign self-determination is posited as justification for infringing
on Indigenous political space. In effect, this notion of sovereignty subordinates
Indigenous space to Canadian space. Consequently, in interactions with the Canadian
state, Indigenous Peoples often find the political space for their self-determination to be

very permeable.

(Re)absorption in Law

The claim that state discourses do not facilitate Indigenous self-determination is
definitively illustrated by a thumbnail sketch of three landmark Supreme Court of Canada
cases: R. v. Sparrow, R. v. Van der Peet, and Delgamuukw v. British Columbia. As will
become clear through a reading of these three cases, successive rulings by the Supreme
Court of Canada have had the effect of making Aboriginal rights less a tool of Indigenous
Peoples and more a tool of the state.

It will be argued that, when Aboriginal rights are not directed towards self-
determination, they serve an assimilative function rather than a protective function. Each
of the three cases discussed in this section represents an attempt by the state to reconcile
competing visions. This drive towards reconciliation can best be understood in light of
the historical relationship between Canadian Courts and Indigenous Peoples.

The past 30 years have seen Canadian Courts take a more active role than ever in
defining the relationship between Indigenous Peoples and the state. Prior to this period,
most Indigenous Peoples did not view the Courts as a vehicle of change. RCAP

highlights a number of reasons for the small role the Courts assumed in the Aboriginal
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rights discourse during this period. Chief of these reasons was that many Indigenous
Peoples did not view non-Indigenous Courts as having any jurisdiction over them.

During this period, the doctrines of parliamentary supremacy and crown sovereignty were
accepted by judges and legislators without question.”® Under these conditions, it is likely
that Indigenous Peoples viewed their chances in Court with skepticism.

Where Indigenous People did attempt to bring matters to Canadian Court, the
state made this process very difficult. For instance, it wasn’t until 1951 that the
prohibition on retaining counsel or raising money for litigating was removed from the
Indian Act.”” Notwithstanding these obstructions, Indigenous Peoples did manage to use
the Courts to some advantage. As recognition of the rights of Indigenous Peoples grew in
international law, Canadian Courts slowly began to recognize wider conceptualizations of
Aboriginal rights. The origins of the modern legal framework for Aboriginal rights are to
be found in the 1965 ruling, R. v. White, in which the Supreme Court of Canada began to
shift away from the logic that Aboriginal rights were created by the crown and granted to
Indigenous Peoples. Unlike earlier rulings, this decision recognized that the /1763 Royal
Proclamation merely confirmed the existence of long standing Indigenous rights; it did
not create them.*’

The 1973 decision in Calder v. A.G.B.C. built substantially on the foundation laid
down in cases like R v. White. Michael Asch has described this decision as a “singular
moment in Canadian history” for confirming the existence of Aboriginal title.*!
Although Calder lost the trial, the six judges who wrote substantive decisions agreed that
Aboriginal rights derived from the fact of Indigenous occupation of their traditional

territories before contact.** This recognition signified the Court’s rejection of the terra

3 Canada, The Royal Commission on Aboriginal Peoples, “Chapter 7 — Stage Four: Negotiation and
Renewal,” Looking Forward, Looking Back — Final Report (Volume 1), (Ottawa, 1996), p. 15.

* Monture-Angus, “The Familiar Face of Colonial Oppression,” p. 17.

40 Canada, The Royal Commission on Aboriginal Peoples, “Chapter 7 — Stage Four: Negotiation and
Renewal,” p. 19

*! Michael Asch, “From Calder to Van der Peet: Aboriginal Rights and Canadian Law, 1973-96,”
Indigenous Peoples’ Rights in Australia, Canada, and New Zealand, Paul Havemann (ed), (Auckland,
1999), p. 428.

“ Ibid., p. 431.
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nullius thesis.* This admission, by Canada’s highest Court, directly contradicts British
and later Canadian claims to a legitimate assertion of sovereign power. Tracing Canadian
sovereignty to its historical root does not yield any justification for Crown control over
all territory in Canada. Given that the claim to sovereignty is used as the basis and
ultimate justification for legislating peoples on the territory claimed by the Canadian
state, Indigenous and non-Indigenous alike, and given that the state perceives Indigenous
self-determination as a threat to its sovereign order, there has plainly been a move to
separate self-determination from Aboriginal rights.

As Asch suggests, since the Calder decision, two different conceptions of
Aboriginal rights have been on the agenda. The first conception poses Aboriginal rights
as cultural or economic rights. The second conception poses Aboriginal rights as
political rights or rights to authority and self-determination.** At the same time that these
conceptions were advanced, judicial consideration of Aboriginal rights remained
beholden to ethnocentric assumptions.*

Consequently, with each incremental widening of Aboriginal rights, legal analysis
was, and is, always still constrained by its roots in historical precedent. As Patricia
Monture-Angus has convincingly argued, the use of Canadian legal precedent tends to
skew the judiciary’s interpretation of Aboriginal rights in favour of Crown interests. For
instance, the restriction from obtaining legal counsel, when in place, precluded any form
of comprehensive claim. Hence, precedent prior to 1951 is limited to claims made on an

individual basis about certain individual rights to hunt and fish. The collective nature of

* Brian Slattery, “Aboriginal Sovereignty and Imperial Claims,” Osgoode Hall Law Journal, 29(4), 1991,
p. 682.

The doctrine of terra nullis, which literally means ‘vacant lands’, was used by colonial powers to
justify their claims to the ‘discovery’ of North America. Brian Slattery has elucidated the colonial
mentality beneath terra nullis. He states: “Indigenous peoples, it is thought, lacked sovereign
status in law and so had no international title to the territories they occupied. On this view, the
lands of North America were legally equivalent to vacant territories which could be appropriated
by the first European state to discover or occupy them.”

* Asch, “From Calder to Van der Peet: Aboriginal Rights and Canadian Law, p-432.

* Catherine Bell and Michael Asch, “Challenging Assumptions: The Impact of Precedent in Aboriginal
Rights Litigation,” Aboriginal and Treaty Rights In Canada, Michael Asch (ed), (Vancouver, 1997), p. 38.
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the Indigenous right to self-determination is almost completely excluded from the
Aboriginal rights discourse.*®

Hence, when the judiciary does not find precedent of such claims in Canadian
legal history, it has been prone to assume that such claims did not exist. In not focusing
on what has not been said, the judiciary necessarily scrutinizes an incomplete picture.*’
Such a starting point is problematic because, where the balancing of interests is grounded
on historical information, as it often is in state-Indigenous litigation, the Canadian
perspective is privileged, pre-disposing the judiciary to render decisions in favour of the
Crown.* Accordingly, the degree to which Indigenous Peoples can use the judicial
system as an agent of change is questionable. Bearing these historical roots in mind, it
will now be argued that Aboriginal rights as they are defined in Canadian law, actually
reinforce certain kinds of domination.

From the legal perspective then, Aboriginal rights have come to be associated
with a very selective and limited lexicon. This is not to say that Aboriginal rights are
completely defined in law. Rather, it is to note that, at least from the perspective of the
state, Aboriginal rights seem to have been packed into a very controlled space. The
present legal interpretation begins from a critical appraisal of the Crown’s assertion of
sovereignty.® The invalidation of the ferra nullius thesis is accompanied by a significant
challenge to the legitimacy of the Crown’s claims to be sovereign. Moreover, as RCAP
suggests, early colonizers did not demonstrate sovereign power over Indigenous Peoples.
Rather, a situation of rough equality characterized the initial post-contact era.”

Recognition of this initial situation of rough equality calls into further question

the foundational assumptions that underpin Canadian sovereignty. Brian Slattery, who

% Monture-Angus, “The Familiar Face of Colonial Oppression,” pp. 17-20.

7 Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity, p. 51.

* Ibid., pp. 17-20.

1t would be incorrect to speak of legal interpretation in the singular. There are a tremendous number of
different legal interpretations and opinions that comprise the legal discourse on Aboriginal rights. This
paper risks oversimplification so that some dominant characteristics of this discourse can be highlighted.

%0 Canada, The Royal Commission on Aboriginal Peoples, “Chapter 5 — Stage Two: Contact and
Cooperation,” Looking Forward, Looking Back — Final Report (Volume 1), (CD-ROM), (Ottawa, 1996).
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has had a strong influence on the judiciary’s articulation of Aboriginal rights through the
1990s, begins from this critique of Canadian sovereignty. He has argued that the doctrine
of Aboriginal rights defines the constitutional link between the Crown and Aboriginal
Peoples.’’ Through Aboriginal rights, the Crown is able to reconcile its current claims to
sovereignty with the fact that its original claim to sovereignty was illegitimate. Slattery
situates the origin of Aboriginal rights in the principles of colonial law that outlined the
relationship between the British Crown and Aboriginal Peoples.’ 2

Slatterty’s conceptual framework for Aboriginal rights appears explicitly in the
1990 Sparrow ruling. The Court uses this framework to hash out the meaning of
Aboriginal rights as they are defined in section 35. It focuses specifically on the
terminology of section 35(1). Here, the Court set about defining the terms existing and
recognized and affirmed. Analytically, the ruling passes through two movements.

First, the Court held that the term existing pertained to rights that were in
existence when the 1982 Constitution Act came into effect. By this rationale,
extinguished rights were not revived by the enactment of section 35(1).>® In other words,
existing rights were those rights that had not been quashed by the Crown. The
constitutionalization of those rights meant that the Crown could no longer extinguish
Aboriginal rights on a whim. Having defined existing in terms of extinguishment, the
Court was then compelled to elaborate the meaning of extinguishment. It created a test
that would aid the judiciary in determining when Aboriginal rights had, in fact, been
legitimately extinguished.

The extinguishment test created in Sparrow has had a twofold effect. The first
effect was to strengthen the position of Aboriginal rights in the Canadian constitutional
order. Where the Crown had not made “clear and plain” its intention to extinguish
Aboriginal rights, which was arguably everywhere no treaties existed to this effect,

Aboriginal rights persisted.54 In essence, the extinguishment test imposed strict

5! Brian Slattery, “Understanding Aboriginal Rights,” The Canadian Bar Review, vol. 64, 1987, p. 7133,
52 Ibid., p. 782.

S Rov. Sparrow [1990] 1 S.C. R. 1075, p. 1091, on-line at: http://www.lexum.umontreal.ca/csc-
scc/en/pub/1990/vol1/html/1990scrl 1075.html. Viewed on: 28/04/03.

S Ibid., p. 1099.
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limitations on the Crown’s power over Aboriginal rights. The powerful point of this first
effect was underscored by the Court’s acknowledgment that past government regulation
of Aboriginal practices did not amount to extinguishment of Aboriginal rights.”> This
line of reasoning reaffirmed the Court’s position in White and Calder: Aboriginal rights
amount to a recognition of an already existing Indigenous space by Canadian law. After
the patriation process, this space was constitutionally ensconced. And, as noted earlier,
the negative definition given Aboriginal rights in section 35(1) of the constitution does
not preclude recognition of the existence of an Indigenous right of self-determination.
Unfortunately, as the court began to elaborate the meaning of the word existing in
relation to extinguishment, the possibility that Indigenous self-determination could be
read into section 35(1) began to decrease.

The Court’s discussion of the extinguishment test gave the impression that the
crown possessed the innate ability to both regulate and extinguish Aboriginal rights. This
was the second effect of the Court’s extinguishment test and the foundation on which
later compressions of Indigenous space are built. It is true that extinguishment became
more difficult to secure after the constitutionalization of Aboriginal rights.’® However,
the Court unquestioningly accepted the premise that the Crown had only to ‘justify’ its
actions where it infringed upon or extinguished Aboriginal rights.

According to the Sparrow decision, the test for determining and addressing a
violation of Aboriginal rights is as follows. If an individual or group believes that there
has been an infringement on an existing Aboriginal right, they must ask the following
questions: is the limitation unreasonable; does it impose undue hardship; and does it
obstruct the preferred means of exercising the right? If, after asking these questions, it
can be proven that an infringement has occurred, the Crown must then attempt to
demonstrate that its interference is justified. To determine justification the Crown must
answer the following questions: is the legislative objective valid; has the Crown
maintained its fiduciary role; has there been as little infringement as possible; has

compensation been made available; and has the individual or group in question been

% Ibid., p. 1097.

% Ibid., p. 1098.
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consulted? This list is not exhaustive. In constructing this justificatory standard the
Court believed that it was placing a heavy burden on the Crown.”’

However, the fact that the Crown is left the room to justify to its Court - hardly a
neutral arbiter - its infringement of Aboriginal rights remains questionable. Depending
on the political circumstances in which an Indigenous person or group has to prove that
an infringement took place, the demonstration of justification may be all too easy. In this
way, the Court structured the meaning of the word existing, in Section 35(1), in a manner
that would accommodate the prior existence of Aboriginal societies within a framework
of the present existence of Crown sovereignty.

The second analytical movement made by the Court was to structure the meaning
of the phrase recognize and affirm. On this account, the Court set out clear guidelines on
the place and significance of Section 35(1) within the context of Canadian law. In a
positioning statement the Court held that it must clearly adhere to two principles
established by precedent: first, it must liberally interpret Section 35 in favour of
Indigenous Peoples;® second, it must not view Aboriginal rights “in a vacuum” (that is, it
must contextualize them historically).”® Again, these two principles promised significant
space within section 35 rights for the concept of self-determination.

Yet, like the Court’s structuring of the term existing, the terms recognize and
affirm were defined in relation to Canadian political space rather than Indigenous
political space. Therefore, the Court’s second analytical movement, like the first,
emphasized the conditions under which Aboriginal rights could be legitimately regulated.
This emphasis again had a twofold effect. While the principles of interpretation set out in
the second section of the ruling seem to be a recognition of a constitutional space for
Indigenous self-determination, they are undermined by an ultimate emphasis of the

Crown’s power to regulate and extinguish Aboriginal rights.

7 Ibid., p. 1113-1119.

58 See Nowegijick v. The Queen [1983] 1 S.C.R. 29, p. 36, cited in: R. v. Sparrow [1990] 1 S.C. R. 1075, at
p. 1107.

% See R. v. Taylor and Williams [1981] 34 O.R. (2d) 360, cited in: R. v. Sparrow [1990] 1 S.C. R. 1075, at
p. 1107.
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Hence, the Sparrow decision, while progressive on some fronts, also defined the

logic under which Aboriginal rights would be narrowed. The Court noted:

It is worth recalling that while British policy towards the native
population was based on respect for their right to occupy their traditional
lands, a proposition to which the Royal Proclamation of 1763 bears
witness, there was from the outset never any doubt that sovereignty and
legislative power, and indeed the underlying title, to such lands vested in
the Crown.*

This normative assertion by the Court was the basis on which it ruled that section 35(1)
did not “provide immunity from government legislation.”® Rather, section 35(1)
mitigated the state’s assertion of sovereignty by reconciling sovereign power with
sovereign obligation. The rationale laid down in 1990 in the Sparrow decision has
permeated each subsequent ruling on the scope and content of Aboriginal rights.

By 1996, the Court had proceeded from considering the place of section 35 within
Canadian law to attempting to outline a framework for determining the specific content
of Aboriginal rights. For the first time, the Court attempted to define the unique
character of Aboriginal rights and the means by which they would be recognized under
section 35.°> The Van der Peet ruling articulated a framework that linked the content of
section 35 rights to the “practices, traditions and customs central to the aboriginal
societies that existed in North America prior to contact with the Europeans.” This
connection to the past thus mediated the specific content of Aboriginal rights.

Chief Justice Lamer, writing for the majority, employed purposive reasoning to

get at the meaning of Section 35(1).64 Lamer argued that the purpose underlying 35(1)

% R v. Sparrow, atp. 1103.
%! Ibid., atp. 1110.

52 Michael Murphy, “Culture and the Courts: A New Direction in Canadian Jurisprudence on Aboriginal
Rights?” Canadian Journal of Political Science, vol. 34(1),2001, p. 121.

In 1996 the Court read 3 important and related decisions: Van der Peet, Gladstone, and N.T.C.
Smokehouse Ltd. Van der Peet was the most articulate of these decisions and was the ruling from

which Gladstone and N.T.C. Smokehouse Ltd. drew their analyses.

% R v. Van der Peet, [1996] 2 S.C.R. 507, at para. 44, online at: http://www.lexum.umontreal.ca/csc-
scc/en/pub/1996/vol2/htm1/1996scr2 0507.html. Viewed on: 5/11/01.

% Joel Bakan, Just Words: Constitutional Rights and Social Wrongs, (Toronto, 1997), pp. 15-21.
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was the protection and reconciliation of interests which arise from the fact that
Aboriginal Peoples lived in North America in distinct societies before the arrival of
Europeans.®® Hence, he continued, the test for identifying Aboriginal rights must isolate
“the crucial elements of those pre-existing distinctive societies.”*® This test is
problematic for a number of reasons, not the least of which is that Indigenous Peoples are
asked to enumerate and validate their specific cultural practices to an alien institution.
Essentially, the Van der Peet decision defines away the contradiction between
recognizing Aboriginal rights and reconciling (or in more stark terms, assimilating)
Indigenous Peoples within the broader context of Canadian society.®” Note an important
shift that took place between the 1990 Sparrow ruling and the 1996 Van der Peet ruling:
section 35(1) was no longer about the recognition and affirmation of Aboriginal rights;
rather its meaning was transformed to connote the protection of Aboriginal interests, and
the reconciliation of those interests with Canadian interests.”® The infringement test
developed in Sparrow was designed to recognize section 35 rights by reconciling
government power with government obligation.”” Government could regulate Aboriginal

rights but had to give them special consideration.

Bakan has described the development of the purposive reasoning paradigm in judicial decision
making. This paradigm developed in the wake of the failure of fundamental meaning paradigm.
The fundamental meaning paradigm held that constitutions would compel judges to legally correct
answers to constitutional questions. Conversely, the purposive reasoning paradigm postulates
that, while constitutional provisions provide some structure to the adjudicative process, they do
not determine uncontroversial solutions to disputes. Consequently, judges, like other policy
makers, must engage in the balancing of interests. According to the interpretative framework
minted under the purposive reasoning paradigm, such balancing was best achieved through an
engagement with the purposes and principles underlying the constitution. For Chief Justice
Lamer’s argument in favour of using purposive reasoning to unmask the meaning of Aboriginal
rights, see: R. v. Van der Peet at para. 21.

5 R. v. Van der Peet, at para. 31.

% Ibid., at para. 44.

%7 Asch, “From Calder to Van der Peet: Aboriginal Rights and Canadian Law, 1973-96,” p. 439.
% R. v. Van der Peet, at paras. 44-47.

% This obligation is known in law as a fiduciary obligation. The fiduciary obligation first appeared in
Canadian law in 1984 in Guerin v. The Queen [1984] 2 S.C.R. 335. As Patrick Macklem has observed,
fiduciary obligations are obligations created and enforced by the judiciary. These obligations are placed,
by the judiciary, on persons who are empowered, in fact or in law, to “act in relation to a particular matter
in the interests of another person” (note omitted — See: Patrick Macklem, Indigenous Difference and the
Constitution of Canada, (Toronto, 2001), pp. 252-253). Kent McNeil has noted, however, that the Guerin
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What the Van der Peet ruling makes clear is that Section 35(1) rights are meant to
function as a bridge between Indigenous society and Canadian society. Their purpose is
no longer to recognize and affirm (the actual wording of section 35), but to protect and
reconcile. The language of ‘protect and reconcile’ borders on the paternalism that has
been such an unfortunately dominant aspect of the relationship between the Crown and
Indigenous Peoples. As Michael Asch has argued, while Indigenous Peoples may have
rights to self-determination, these rights are excluded from the legal definition of
Aboriginal rights. Moreover, while Aboriginal rights are recognized by the constitution,
Van der Peet indicates that Courts will not recognize a right to self-determination where
such recognition challenges the sovereignty of the crown.”

A year later, in 1997, when the Court ruled in Delgamuukw v. British Columbia,
the focus on reconciliation as a point of capture continued to feature prominently. There,
the Court reaffirmed its earlier assertion that Aboriginal rights were “aimed at the
reconciliation of the prior occupation of North America by distinctive Aboriginal
societies with the assertion of the Crown sovereignty.”’' Within this framework, the
Court set out to judge the content of Aboriginal rights according to its assessment of
‘aboriginality.’

Aboriginal title was a concept that could have re-created a source of space for
self-determination. However, the concept is discussed in a proprietary way and thus,
when read in conjunction with the reconciliatory function of Aboriginal rights, it gets
limited almost entirely to administrative governance. Aboriginal title, according to the
Court, is in many ways tantamount to other proprietary rights and, consequently, enjoys

the same protection under common law. More than this though, Aboriginal title enjoys

decision only discussed the notion of a fiduciary relationship where Indigenous lands had been surrendered
to the crown. The Court’s emphasis on this aspect of the fiduciary relationship was therefore merely
highlighted to soften its assertion of state sovereignty. Hence, the notion of the fiduciary obligation
remains problematic insofar as it attempts to reinforce state assertions concerning the legitimacy of its
sovereignty (See: Kent McNeil, “Envisaging Constitutional Space for Aboriginal Governments,” Queens
Law Journal, vol. 19(1), 1993, p. 109).

" Asch, “From Calder to Van der Peet: Aboriginal Rights and Canadian Law, 1973-96,” p. 440.

"' Delgamuukw v. British Columbia, at para. 81.
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Aboriginal persons; it is a collective right to land held by all members of an Aboriginal
nation. Decisions with respect to that land are also made by that community.”77
Nevertheless, where the Court’s recognition of Aboriginal prior occupation and
communal possession constituted a step forward for Aboriginal rights in R v. White, in
Delgamuukw, it was the ground on which the Court articulated the idea of an inherent

limit on the use of land. The Court stated:

The content of Aboriginal title contains an inherent limit that lands held
pursuant to title cannot be used in a manner that is irreconcilable with the
nature of the claimants’ attachment to those lands.”

The definition of title seemed, insofar as it possessed a material component, a promising
shift from the cultural restrictions placed on Aboriginal rights in the 1996 rulings.
Nevertheless, the Court continued to demand, following Van der Peet, that the exercise of
Aboriginal title be reconciled with Crown Sovereignty.”

As surely as litigation made gains for the cause of Indigenous self-determination,
each of the three above decisions (re)inscribed an underlying assertion of Crown
sovereignty. The underlying affirmation of state sovereignty, an affirmation made prior
to any affirmation of Aboriginal rights, considerably narrowed, if not extinguished all
together, the space for self-determination within section 35(1). The risk of pushing an
agenda in Court rests on the serendipity of the judiciary’s purposive interpretation of the
case at hand. The framework for enumerating rights in Van der Peet offers to
accommodate certain specific Indigenous interests while co-opting the potential for a
broader dialogue into one of rights.

This section has argued that Aboriginal rights, as they are defined in Canadian
Law, have been conceptually separated from the idea of rights as a space of self-

determination. There have been moments where the Court seemed to imply that

"7 Ibid., paras. 114-115.

Kent McNeil’s paper, The Post-Delgamuukw Nature and Content of Aboriginal Title, highlights
this passage of the Delgamuukw ruling as an illustration of the Court’s acknowledgment of
Aboriginal Peoples’ inherent right to self-government (see: p. 32).

8 Ibid., para. 125.

7 James Tully, “The Struggles of Indigenous Peoples For and Of Freedom,” Political Theory and the
Rights of Indigenous Peoples, D. Ivison, P. Patton, and W. Sanders (eds), (Cambridge, 2000), p. 48
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Aboriginal rights could create a space of self-determination within the Canadian
constitutional framework. However, these moments have been repeatedly undercut by
the Court’s ultimate affirmation of Crown sovereignty. Nowhere is this dual stance more
pointed than in the 1990 Sparrow decision.

Within the confines of the interpretive framework laid out in Sparrow, the Van
der Peet decision effectively re-directed the meaning of section 35. There, rights were
transformed from what could have been a space of self-determination to what became a
mechanism for reconciliation. In the 1997 Delgamuukw decision, the reconciliation
mechanism continued to channel debate away from the space that Aboriginal title created
for self-determination and towards the restrictive/regulatory power that the notion of title
gave to the state.

This chapter thus far has made three points. First, Aboriginal rights ought not be
discussed simply as minority rights. Second, Aboriginal rights ought to remain undefined
until they are defined by Indigenous Peoples. Third and flowing from this second point,
Aboriginal rights ought to represent Indigenous (rather than Canadian) political space.
Where they do not represent Indigenous space, first and foremost, they may not facilitate
Indigenous self-determination. Where the space of Aboriginal rights is structured by the
state, their capacity to facilitate Indigenous self-determination is diminished. A key
implication of this orientation away from Indigenous self-determination has been a lack
of attention, in the Aboriginal rights discourse, to informational self-determination.

Essentially, what is being emphasized here is that there are two competing visions
about the rights of Indigenous peoples. The first vision is expressed conceptually as an
Indigenous right of self-determination, which, outside of particular contexts, can only be
expressed as space. The second vision, expressed conceptually as Aboriginal rights,
began from the same premise as the right of self-determination: space. However, as has
been demonstrated, the state has succeeded in structuring Aboriginal rights, narrowing

them by giving them specific form and content where they demand the opposite.

(Re)absorption in Policy

Canada supports the principle of self-determination for indigenous people,
within the framework of existing states, where there is an inter-relationship

38



between indigenous and non-indigenous jurisdictions that gives indigenous
people greater levels of autonomy over their own affairs but that also
recognizes the jurisdiction of the state. Canada’s understanding of self-
determination is that it would be exercised in a manner which recognizes the
inter-relationship between the jurisdiction of the existing state and that of the
indigenous community, and where the parameters of jurisdiction are mutually
agreed upon.”

This section of the chapter will discuss the ways that government policy has
perpetuated the narrowing of the space of self-government. It will be argued that this
narrowing, this focus on implementation and definition, precludes from the debate a
discussion of certain forms of state domination. In other words, the emphasis on the
pragmatic implementation of self-government and the focus on settling once and for all
Canada’s ‘Aboriginal problem’ have bred a mentality of limited application.

In the legal realm, the emphasis on creating frameworks of interpretation has
functionally structured the space of section 35(1). In other words, the mentality that
Aboriginal rights need to be defined, and defined in terms of a reconciliatory function,
has structured the space within section 35(1) in a way that facilitates its regulation by the
state. The more the Courts structure the space of Aboriginal rights, the less Aboriginal
rights can be associated with Indigenous interests. The more specifically the Courts
define Aboriginal rights, the more surely Aboriginal rights become a tool of the state
rather than a tool of Indigenous Peoples.

As it dominates in the legal realm, so too does the structured space mentality
dominate in the realm of public policy. The Government has begrudgingly followed
much of what the Courts have told them.®" In this respect, there has been a gradually

increasing recognition of the concept of self-government reflected in public policy. Yet,

at each junction of recognition, there has been a corresponding assertion of refusal:

%0 United Nations, “Report on the Working Group on Indigenous Populations on its Eleventh Session.
Addendum. Comments by the Government of Canada, UN Doc. E/CN.4/Sub.2/1993/29/Add.1 (1993).
Cited in: Knop, Diversity and Self-Determination in International Law, p. 257.

81 1t would be worth restating that, had the Court not recognized Aboriginal title in 1973, it is unlikely that
the government would have moved so far from its overtly assimilationist 1969 White Paper. The White
Paper, part of Trudeau’s Just Society campaign, proposed the elimination of protection for reserve lands,
the end of legal status for Aboriginal peoples and the devolution of obligation from the federal government
to provincial governments. For a discussion of the effect of the White Paper and similar policies, see:
Canada, The Royal Commission on Aboriginal Peoples, “Chapter 7 — Stage Four: Negotiation and
Renewal,” p. 2.
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refusal to negotiate certain issues; refusal to accept the futility of implementing final
solutions; and refusal to adequately fund the claims of Indigenous Peoples.

In 1996, the main conclusion of RCAP was that the policy direction, pursued for
more than 150 years, first by colonial, and then by Canadian governments, had been
wrong. Successive governments have tried, sometimes wittingly, sometimes unwittingly,
to absorb Indigenous Peoples into Canadian society. This policy direction has been,
more or less, consistently assimilationist. It has failed on two levels: it has not integrated
Indigenous Peoples into Canadian society; it has not promoted the principles of peace,
harmony and justice.*” The federal government responded to the Royal Commission in
1997. It barely engaged with the Report. Like much of its previous policy, the
Government’s response was focused on highlighting its success in policy innovation,
while making little in the way of substantive commitments to deeper principles of self-
determination.”

To alarge degree, Canadian governments believe they are making benevolent
concessions by even agreeing to deal with Indigenous claims. This belief stems from
conceptualizations about the historical relationship between the Crown and Aboriginal
Peoples. Based on these conceptualizations, the Canadian system has created a
representation of Indigenous Peoples that it can comfortably reconcile within its
dominant cultural framework. Simply put, Canadian governments have created the
average aboriginal; an image of the rights and obligations Indigenous Peoples should
have as Canadian citizens; an image informed by the textual history of the state.

This vision, or representation, conflicts with the vision that many Indigenous
People have of their history. Arguably, Aboriginal rights discourse has become the
hegemonic discourse within state parameters. This chapter has argued that Aboriginal

rights have come to be directed, by state discourse, towards reconciliation. This trend

82 Canada, The Royal Commission on Aboriginal Peoples, People to People, Nation to Nation: Highlights
from the Report of the Royal Commission on Aboriginal Peoples, (Ottawa, 1996), p. 4.

- Canada, Department of Indian Affairs and Northern Development, Gathering Strength — Canada’s
Aboriginal Action Plan, (Ottawa, 1997), p. 13.

Witness also the range of self-congratulatory policy statements in response to RCAP on-line at:
http://www.ainc-inac.gc.ca/gs/index_e.html.
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towards reconciliation, at the expense of self-determination, seems to be repeated over
and over again in recent policy statements. It has not appeared more starkly than in the
1995 policy statement dealing with the inherent right to self-government.

In 1995 the Ministry of Indian Affairs and Northern Development claimed, in a
statement on self-government, that recognition of an “Inherent Right to Self-Government
under section 35 of the Canadian Constitution [had] been the cornerstone” of the
Government’s policy since its election in 1993.%* The same statement argued for the
necessity of implementing “practical and workable agreements on how self-government
[could] be exercised.” Indeed, this concern for practicality was prevalent in the 1993
comprehensive claims policy where the Government advocated the exchange of
undefined Aboriginal rights for clearly defined treaty rights.®

Both the 1993 and 1995 policy statements indicate the Federal Government’s
desire to acknowledge its constitutional obligation while maintaining ultimate control
over all territory within Canadian boundaries. The Government’s inherent right policy
reflects the fact that the Government is caught in a conceptual quagmire: the
comprehensive claims policy was designed to resolve debates and legal ambiguities
associated with Aboriginal rights and title while making no “attempt to define what rights

87

[Indigenous Peoples] may have had in the past;”” " the inherent right policy was designed

to make “self-government a reality within Canada™®®

while side-stepping debate over the
meaning of self-government. This maneuver reflects the government’s desire to achieve
some final solution to the ‘Aboriginal problem’. In the search for finality, the more

important discourse around the conditions for self-determination has been eclipsed.

% Canada, Department of Indian Affairs and Northern Development, Aboriginal Self-Government: The
Government of Canada’s Approach to Implementation of the Inherent Right and the Negotiation of

Aboriginal Self-Government, (Ottawa, 1995), p. i.

% Ibid., p. 1.

% Canada, Department of Indian Affairs and Northern Development, Federal Policy for the Settlement of
Native Claims, (Ottawa, 1993), p. 5.

¥ Ibid., p. 5.

% Canada, Department of Indian Affairs and Northern Development, “Aboriginal Self-Government,” p. 1.

41



Federal policy has attempted to come up with a system that would allow
Indigenous Peoples to become self-reliant.*” While attempting to create structures within
which Indigenous Peoples could achieve self-reliance, the Government proceeded
directly to working out the details of program and services transfer agreements.
However, in failing to recognize the larger foundational point of self-government, federal
policy has restricted the area of discourse solely to the management of those programs
and services being transferred.

By refusing to recognize that self-government encompasses a larger meaning, the
policy denied Indigenous Peoples the very source of authority on which actual self-
reliance must be founded. By limiting the scope of self-government to matters that are
internal to Aboriginal communities, the 1995 Inherent Right policy effectively divorces
self-government from self-determination.”® This form of limited self-government,
government in a rigidly institutional sense, is clearly an inadequate stand-alone method of
fostering Indigenous self-determination. Self-determining communities express
themselves in both matters internal and external. In this form, self-government must be
seen as merely one tool with which Indigenous Peoples can build an autonomous sphere
for themselves within Canada.”

This policy approach has been harshly criticized by Taiaiake Alfred. He argues

that the discourse over self-government has been largely co-opted. In his forceful words:

Symbols are crucially important, but they must not be confused with
substance: when terminology, costume, and protocol are all that change,
while unjust power relationships and colonized attitudes remain untouched,
such ‘reform’ becomes nothing more than a politically correct smokescreen

¥ Ibid., pp. 2, 4.

Note that the inherent right policy advocates Aboriginal self-reliance but not autonomy: “The
inherent right of self-government does not include a right of sovereignty in the international law
sense, and will not result in sovereign independent Aboriginal nation states.” Recognition of the
inherent right may have been a cornerstone of the government’s Aboriginal policy since 1993, but
this recognition has also always been tempered by the understanding that the state will retain
ultimate control. Hence, the dominant comerstone of Aboriginal policy has not been the
recognition of inherent rights but rather the regulation of inherent rights.

® Ibid., p. 3.
*! This assumes that autonomy is what is desired. However, if complete autonomy from the Canadian state

is not desirable (if, for example, autonomy seems to threaten rather than enable the preservation of one’s
way of life), self-governance should give Indigenous Peoples control over their level of association.
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obscuring the fact that no real progress is being made. .. *

By allowing indigenous peoples a small measure of self-administration, and
by forgoing a small portion of the money derived from the exploitation of
indigenous nations’ lands, the state has created incentives for integration into
its own sovereignty framework. Those communities that cooperate are the
beneficiaries of a patronizing false altruism that sees indigenous peoples as
the anachronistic remnants of nations, the descendants of once independent
peoples who by a combination of tenacity and luck have managed to survive
and must now be protected as minorities. By agreeing to live as artifacts,
such co-opted communities guarantee themselves a role in the state
mythologg3y through which they hope to secure a limited but perpetual set of
rights...

Indeed, this focus on self-administration seems to have created incentives to a subtler
form of assimilation. Alfred argues that the majority of public policy aimed at
Indigenous Peoples is really a mechanism through which the state secures Indigenous
consent for the regulation of Indigenous self-determination.”*

As evidence that the subtle, assimilative mentality, of which Alfred writes,
continues to permeate federal government policy, we need look no further than the
forthcoming First Nations Governance Act. In 2001, in response to the 1999 Corbiere
decision,” the Government of Canada began to develop legislation that would
“modernize the governance components of the Indian Act.”*® The proposed First
Nations Governance Act, while progressive on some fronts, continues to perpetuate many
of the same structuring movements made in previous policy that have the effect of

limiting governance to administration. This act is intended to function in the interim,

%2 Taiaiake Alfred, Peace, Power, Righteousness: An Indigenous Manifesto, (Toronto, 1999), p. 27.

? Ibid., p. 60.
™ Ibid., pp. 59-60.

% See: Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203, on-line at:
http://www.lexum.umontreal.ca/csc-scc/en/pub/1999/vol2/html/1999scr2_0203.html. This Supreme Court
decision held that section 77(1) of the Indian Act conflicted with section 15 of the Canadian Charter of
Rights and Freedoms. Section 77(1) had restricted the right to vote in band council elections to on-reserve
members. The Supreme Court ruled that bands could not deny off-reserve members the right to participate
in decisions that affected their interests.

% Canada, Department of Indian and Northern Affairs, Backgrounder: First Nations Governance Act, on-
line at: http://www.fng-gpn.gc.ca/fnga bkgrd e.asp. Viewed on: 13/03/03.

43



“pending the negotiation and implementation of the inherent right of self-government.””’

Given the lack of progress in many treaty negotiations across the board, the legislation is
therefore poised as a default policy regulating self-government. Although it claims that
groups will be enabled to design and implement their own government regimes, it
continues to stipulate frameworks in which such regimes will be implemented. Bands
may, with regard to leadership, for instance, develop their own set of rules for selection.
However, this set of rules must include, among others, the stipulation that the term of
office for elected members of the council may not exceed 5 years.98

From the perspective of Canadian political culture, this may seem like a
reasonable demand. It is designed to defend the democratic electorate against despotic
leadership in the long term. After all, who would want to have to endure 10 years of one
person’s rule! Still, with this stipulation is thrust on Indigenous government a system of
electoral politics that has significant shortcomings. It has been widely acknowledged in
classical political analysis of the Canadian electoral system that the 5 year electoral cycle
makes long term political projects extremely difficult to carry through to fruition. In the
current context, it appears that the project of Indigenous self-determination in many
communities, with the radical social change it requires, is truly a long-term project.
Examples such as this demonstrate the wide gulf that government policy has created

between the concept of Aboriginal self-government and Indigenous self-determination.

Conclusion

This chapter has focused on the conservative (re)absorption of the concepts of
Aboriginal rights and Aboriginal self-government. In each case, it has demonstrated that
institutions of the state, whether in the judicial or legislative sphere, have oriented
discourse away from the concept of self-determination. The orientation away from self-
determination has therefore eschewed wider, more difficult political problems of social

justice in favour of pragmatic politics. This movement has not been without utility.

°7 Canada, Department of Indian and Northern Affairs, First Nations Governance Act, section 3(a), on-line
at: http://www.fng-gpn.gc.ca’/FENGA _act e.asp. Viewed on: 13/03/03.

% Ibid., section 5(1)(c).
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Small gains are here and there accomplished. However, the confinement of state
discourses to Aboriginal rights and self-government, as they have been defined by
institutions of the state, sets limitations on what is talked about. Following Foucault, we
may observe that the discourses of Aboriginal rights and self-government are “limited
practical domains which have their boundaries, their rules of formation, [and] their
conditions of existence.””

Though they may occasionally overlap the discourse of self-determination, the
discourses of Aboriginal rights and self-government fail to adequately address many of
the issues within the practical domain of self-determination. They do not consider state
practices that undermine Indigenous Peoples’ ability to govern themselves where these
practices do not have a direct relation to the science of government. The harmful nature
of such unquestioned activity only becomes apparent when it is interrogated with the
concept of self-determination. Let me return to this concept to close out the chapter. At
the outset, self-determination was abstractly defined as the right and ability to choose
one’s destiny without external compulsion. In the contemporary world, the project of
self-determination has grown acutely complex.

According to theories of modernity, the advent of new information technologies,
and the accompanying revolution in modes of communication, has had the seeming effect
of blurring the boundaries that traditionally constituted the self. 1% From these theoretical
perspectives, we may begin the process of analytically thinking through aspects of self-
determination that are not facilitated by the pragmatic activity of institutional
administration. One aspect of self-determination that state discourses on Aboriginal
rights and self-government have failed to contemplate is the right and ability to choose

the destiny or circulation of one’s personal information without external compulsion.

% Michel Foucault, “Politics and the Study of Discourse,” p. 61.

19 See, for instance: Anthony Giddens, Modernity and Self-Identity, (Stanford, 1991), p. 2, 7.

Giddens argues that: “modern social life is characterised by profound processes of the
reorganisation of time and space, coupled to the expansion of disembedding mechanisms —
mechanisms which prise social relations free from the hold of specific locales...” This condition
confuses traditional notions of the self. Giddens continues: “The reflexivity of the self, in
conjunction with the influence of abstract systems, pervasively affects the body as well as psychic
processes. The body is less and less an extrinsic ‘given’...” It functions “outside the internally
referential systems of modernity...”
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This aspect of self-determination, which we may call informational self-determination,
involves control over the “collection, storage, and disclosure of personal information (by
government, financial institutions, medical organizations, educational establishments, and
others).”!°! It is towards this aspect of self-determination that the focus of analysis will
now turn.

Discussion of the governance of Indigenous information in the discourses of
Aboriginal rights and Aboriginal self-government has been curiously absent. The
absence of such discussion is curious because control, or lack thereof, over one’s
personal information directly affects a person’s ability to be self-governing. Where a
group does not control its personal information, that information may be used in ways
that undermine the life chances of individuals who belong to that group. Personal health
information could be used, for instance, not only to determine the level of health funding
received by communities, but also to direct how that funding is spent. The lack of
consideration given over to issues such as this one in state discourses has arguably
occurred as a result of the state’s orientation of these concepts away from the larger
project of self-determination. As a consequence, these discourses simply fail to address
practices, such as surveillance, that disrespect Indigenous Peoples and undermine their
efforts to break cycles of colonialism.

The failure of these discourses to substantively address the state sanctioned
surveillance of Indigenous peoples raises the question of whether such surveillance is
intended to aid in the perpetuation of an unbalanced power dynamic. In the next chapter
of this thesis, the analysis moves from the broad project of Indigenous self-determination
to consider a particular aspect of the project: informational self-determination.
Informational self-determination is not a separate entity from self-determination. If one
does not have informational self-determination, one cannot claim to have self-
determination. Similarly, if one cannot claim self-determination, then one cannot claim
to have informational self-determination.

I am choosing to focus on informational self-determination so that I can more

easily describe the subtle, new, and growing trend of informational surveillance, or

197 Colin J. Bennett, Regulating Privacy: Data Protection and Public Policy in Europe and the United States,
(Ithaca, 1992), p. 13.
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dataveillance, and its potential implications for Indigenous groups. What will become
plain over the course of the next two chapters is the way seemingly mundane state
practices impinge on Indigenous People’s projects of self-determination. Worse than
this, however, is the fact that these practices are generally unquestioned because they lie

beyond the purview of the Aboriginal rights and self-government discourses.
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Chapter 2

Surveillance -- The State’s Subtle Attempt to Limit Indigenous Self-
Determination

In the previous chapter I argued that the concepts of Aboriginal rights and self-
government, as they have been structured by the state, do not facilitate Indigenous self-
determination. Instead of being directed towards self-determination, Aboriginal rights
have come to be directed towards the reconciliation of Indigenous cultures with the
dominant Canadian culture. Instead of being directed towards self-determination, self-
government has come to be directed towards the transfer of Canadian administrative
forms to Indigenous societies. By orienting the discourses of Aboriginal rights and self-
government away from self-determination, the Canadian state seems to have constructed
a fairly restrictive framework for Indigenous interests within Canadian society.
Furthermore, and as a result of this orientation away from self-determination, the
Aboriginal rights and self-government discourses do not contemplate the potentially
harmful practices of the state that fall outside of their narrow parameters. By pre-
disposing the discourses of Aboriginal rights and self-government to issues of
reconciliation and administration, several issues important to self-determination have
been marginalized. One of these issues concerns the state’s surveillance of Indigenous
Peoples.

When state surveillance practices are conceived in instrumental terms, in how
they relate to the state’s attempt to divest jurisprudence and public policy from the
concept of Indigenous self-determination, they call for critical scrutiny. Such critical
scrutiny begins with the observation that an extraordinary level of interaction exists
between Indigenous Peoples and the state. This interaction produces a large amount of
data that state institutions monitor, manipulate, and draw upon in their policy formation
and judicial and administrative decision making. As will be discussed, surveillance
practices, such as these, are neither neutral nor objective. Insofar as these practices
reinforce the divestiture of Indigenous self-determination from state discourses of

Aboriginal rights and self-government, they merit a hard look.
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This chapter poses surveillance as a potential threat to projects of Indigenous self-
determination. It begins with a review of sociological literature concerning surveillance,
focusing particularly on literature that addresses the surveillance of personal data.
Following this review, attention is turned to the subtle character of data surveillance and
the way it mutes, through technological mediation, processes of social ordering and
discrimination. The chapter then returns to the concept of informational self-
determination and to the subject of its protection by information privacy regimes.

Following these sections, I would like to conclude the chapter with three central
points. First, state surveillance of Indigenous Peoples threatens to reinforce their
marginalized status even as it promises better life-chances. Second, although state
surveillance threatens Indigenous informational self-determination, the effects of
surveillance on Indigenous interests have not yet been researched. Third, the absence of
Indigenous Peoples from surveillance literature and the absence of surveillance
considerations from state discourses of Aboriginal rights and self-government have

heretofore excluded this important social ordering practice from scrutiny.

The Surveillance Threat

The state’s traditional monopoly over the means of violence 1is
supplemented by new means of gathering and analyzing information that
may even make the former obsolete. Control is better symbolized by

manipulation than coercion, by computer chips than by prison bars. ..
*kk

The new surveillance is justified by positive social goals — the need to
combat crime and terrorism, to protect health, or to improve productivity.
Extensions occur gradually; it is easy to miss the magnitude of the change
and broader issues it raises.

I have chosen to highlight, with this quotation, a particular aspect of surveillance.
Although, as will become clear in the ensuing discussion, surveillance is a very nuanced
tfeature of modern society, this quotation directs readers to consider the teleology of
surveillance practices. Surveillance practices sometimes serve a malevolent control
function. They are conduits through which power relations are mediated. They may be

broadly characterized as “focused attention to personal life details with a view to

' Gary T. Marx, Undercover: Police Surveillance in America, (Berkeley, 1988), p. 220.
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managing or influencing those whose lives are monitored.” As David Lyon has
poignantly observed, surveillance practices are “the power of classification, of social
sorting. ...of social orchestration.”'® Tt is this fact above all, that surveillance may be
used as a mechanism for ordering society, that makes surveillance a threat to Indigenous
self-determination.

For analytical purposes, we may distinguish between traditional surveillance, the

104 This thesis is

physical observation of one person by another, and data surveillance.
primarily concerned with data surveillance, or as Roger Clarke calls it -- dataveillance --
which is a derivative of both personal and mass surveillance. Dataveillance employs the
assemblage of technologically driven information systems to generate information about
individuals or groups. In this sense, it cannot be said that dataveillance is inherently good
or bad. The information generated by processes of dataveillance can be put towards
different ends. Before discussing the various implications of dataveillance in further
detail it will be useful to first consider some theoretical insights regarding the nature and
purpose of surveillance in general.

Anthony Giddens has argued that surveillance is one of the defining features of
modern society.'” Indeed, it would be difficult to dispute the fact that surveillance
practices have paced the development of the modern state. Without these practices, few

routine features of modern life would be possible. Surveillance is necessary to the

collection of taxes, the provision of social welfare services, the operation of credit, the

1% David Lyon, Surveillance Society: Monitoring Everyday Life, (Buckingham, 2001), p.152.

104 Roger Clarke, “Introduction to Dataveillance and Information Privacy, and Definitions of Terms,”
Roger Clarke's Dataveillance and Information Privacy Pages, (Canberra, 1999), on-line at: http://www.
anu.edu.au/people/Roger.Clarke/DV/Intro.html#DV. Viewed on: 18/01/03. Last Updated: 16/09/99.

Within each kind of surveillance, Clarke has made a further distinction between personal
surveillance and mass surveillance. Personal surveillance can be defined as “the surveillance of an
identified person. In general, a specific reason exists for the investigation or monitoring. It may
also, however, be applied as a means of deterrence against particular actions by the person, or
repression of the person's behaviour.” This can be contrasted with mass surveillance, which
Clarke defines as “the surveillance of groups of people, usually large groups. In general, the
reason for investigation or monitoring is to identify individuals who belong to some particular
class of interest to the surveillance organization. It may also, however, be used for its deterrent
effects.”

' Anthony Giddens, The Nation State and Violence, (Los Angeles, 1981).
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conduct of statistical research, and so on.'”® Although theories of surveillance are
relatively new, surveillance having been its own focal point only in the last 10 years or
s0, surveillance activities and themes have been explored by 19™ century sociologists
onwards.'”” Two seminal figures to have explored these activities and themes have been
Karl Marx and Max Weber. Marx and Weber each considered the activity of watching
over people to be intimately connected with economic and bureaucratic systems
respectively.'”®

Most discussions of modern surveillance practices, however, begin from the work
of Michel Foucault. Foucault reworked Bentham’s notion of the Panopticon to create a
new model for social analysis. He argued that the major effect of surveillance in the
panoptic society was the creation of a state of consciousness in the monitored subjects,
that assured the automatic functioning of power.'” Hence, panoptic surveillance was a

mechanism for automating and disindividualizing power.' '’

The panoptic mechanism,
Foucault suggested, made the exercise of disciplinary power “lighter, more rapid, more
effective, a design of subtle coercion for a society to come.”' """ Arguably, modern
societies have, through surveillance practices, developed rational means of ordering

communities that effectively dispensed with traditional methods of public punishment.'"?

106 Christopher Dandeker, Surveillance, Power and Modernity: Bureaucracy and Discipline From 1700 to
The Present Day, (Cambridge, 1990), p. 2.

107

David Lyon, The Electronic Eye: The Rise of Surveillance Society, (Minneapolis, 1994), p. 24.

"8 1bid., p. 25.

19 Michel Foucault, Discipline and Punish: The Birth of the Prison, Alan Sheridan (trans), (New York,
1977), p. 201.

It is worth noting here that George Orwell’s book, 1984, has also had a profound effect on the way
modern surveillance practices tend to be viewed. His discussion of the Big Brother society, in
which total surveillance fostered the growth of a totalitarian world, is still evoked today in
criticism of the state-directed, centralized collection of personal information. Although the Big
Brother concept has considerable rhetorical purchase, we may omit it here because Foucault’s
theoretical narrative encompasses and even goes beyond the problems highlighted by Orwell’s
assessment.

" Ibid., p. 202
" Ibid., p. 209.

"2 1_yon, The Electronic Eye, p. 7.
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Consequently, surveillance theories influenced by the Foucauldian School of analysis
highlight the masking, decentralization, and dissemination of disciplinary power
accompanying the seemingly mundane practice of monitoring people’s day-to-day
existence.

From this perspective, David Lyon has taken up the project of thinking through
questions of justice and fairness where “people’s everyday activities are monitored and
their habits, commitments and preferences classified by the would be omniscient
organization.” ‘“Such classification,” he argues, “often serves to reinforce inequalities of
life chances.”'"” Building on Foucault’s analysis, Lyon suggests that external controls
have been replaced by disciplinary practices that ensure life continues in a regularized
way. While there have been surveillance practices so long as there have been societies,

surveillance in the modern era has become more intense.'**

This intensity is focused by
the fact that the surveillance systems of modern society rely on and reproduce
classifications of normal behaviour. Such classifications result in the production of
superficial, but very real, distinctions between what is and is not acceptable.'"

With the analytical lens of justice so positioned, we may examine the problematic
way that surveillance practices produce and reinforce social norms by scrutinizing the
classification processes that have been built into dataveillance systems. Dataveillance is
the most important kind of surveillance to consider when thinking about informational
self-determination. By Clarke’s definition, we may understand dataveillance to mean
automated monitoring through computer readable data, rather than through physical

116

observation. ° This kind of surveillance is unique because it “involves the surveillance

of populations in general, and of targeted individuals in particular, through observation of

"3 Ibid., p. 19.

"4 Ibid., p. 22.

"3 1bid., p. 7.

He Roger Clarke, “Dataveillance: Delivering ‘1984, Framing Technology: Society, Choice and Change,

L. Green and R. Guinery (eds), (Sydney, 1994), on-line at: http://www.anu.edu.au/people/Roger.Clarke/
DV/PaperPopular.html. Viewed on: 18/01/03. Last updated: 09/01/93.

Clarke makes a distinction between individual dataveillance and mass dataveillance. This is
merely an analytical distinction.
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the copious and increasing data trails generated by their activities.”''” Dataveillance has
been made possible by developments in information technology and has only become
prominent in the last three decades. One of the principal technological applications
beneath dataveillance is the database management system (hereafter DBMS). Today,
DBMSs are computer software applications that allow the selective retrieval of
information from an aggregate of data -- in other words, a database.''® Electronic
DBMSs have all but eclipsed traditional, paper-filled databanks.

The enabling technology behind DBMSs began to emerge in industrialized states
during the late 1960s. This technology was aimed at solving some specific problems
associated with traditional, paper-file based databanks. The main problem was that
traditional databanks did not allow organizations a big-picture view. That is, the
traditional databanks were fragmented such that it was, in many instances, impossible for
an organization to see various relationships between its data sets. Computerized
technology promised to address this problem because it could highlight different
relationships in the total universe of an organization’s data. By amalgamating an
organization’s information into a single database and creating a DBMS to manipulate that
database, computer technology offered organizations a more flexible system of data
management.'"” This approach to managing data attempts to “treat the organisation’s
data, i.e., its database, as a resource which is shared by all relevant application
programs.”'zo

In order to facilitate such interoperability, the usual organizational structure of a
DBMS is such that one fact is entered into one field and similar facts are coded similarly.

This structure allows organizations to discern patterns of their choosing through

comparing, or matching, one list against another.'”! There are generally three interrelated

""" Roger Clarke, “Technologies of Mass Observation,” Roger Clarke's Dataveillance and Information
Privacy Pages, (Canberra, 2000), on-line at: http://www.anu.edu.au/people/Roger.Clarke/
DV/MassObsT.html. Last updated: 27/10/00. Viewed on: 18/10/03.

L Lyon, The Electronic Eye, p. 46.

"% Elisabeth Oxborrow, Databases and Database Systems: Concepts and Issues, (Bromley, 1986), pp. 3-6.

120

Barry Eaglestone and Mick Ridley, Object Databases: An Introduction, (London, 1998), p. 10.

! Lyon, The Electronic Eye, p. 46.
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goals that motivate this method of discerning patterns: the generation of statistical
information; the allocation of administrative resources; and, the direction of investigative
activity. It is noteworthy that these are goals set by and used for organizations. Any
benefit these goals promise to the individuals whose information is manipulated by
DBMS technology comes only, if ever, by way of trickle down effect. In other words,
the better services promised by organizations using peoples’ personal information are tied
to the condition that such use of information betters the organization. Hence, the
representations achieved by DBMS technology tend to reflect the specific needs of
whichever organization is using the technology.'*

Let us pause for a moment to explore, by way of simple analogy, how
organizations can use the selective function of DBMS technology as a tool for sorting and
discrimination. Imagine you are searching for a book in your local library. Odds are
that, instead of finding your title in a card catalogue, you will be using an electronic
DBMS to perform your search. You use the library DBMS to navigate the large
aggregate of books. You might run the following keyword search string: ‘human rights
AND individual NOT collective’. These parameters allow you to sort out all the books
on collective human rights from the aggregate list of books on human rights. You are left
with a list of books on individual human rights to scrutinize. Imagine this process, but
with people, and you begin to get a sense of the political power that DBMS technology
can facilitate.

The dataveillance that is enabled by DBMS technology has been characterized as
“the reduction of complexity through the elimination of unnecessary or irrelevant
information.”'* The usual goal of such a reduction in complexity is the production of
information/knowledge that can be used to make informed choices. As a mode of
information/knowledge production, dataveillance is often promoted because it promises

efficiency at a fraction of the cost of information/knowledge production generated

"2philip E. Agre, “Beyond the Mirror World: Privacy and the Representational Practices of Computing,”
Technology and Privacy: The New Landscape, Philip E. Agre and Marc Rotenberg (eds), (Cambridge, MA,
2001), p. 39

' Oscar H. Gandy, “Coming to Terms with the Panoptic Sort,” Computers, Surveillance, and Privacy,
David Lyon and Elia Zureik (eds), (Minneapolis, 1996), p. 136.
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through traditional surveillance methods. Consider the example of health surveillance.
Prior to the epoch of the computerized database, it may have been next to impossible to
discern disease patterns in large amounts of population data. Patterns that were
discovered cost a giant expenditure of human resources. The electronic surveillance of
health information, especially in the context of a fiscal health care crisis, promises to be a
cost-saving mechanism by cutting down on the human resources required for survielling
disease (a practice known in the biomedical discourse as epidemiology). On top of this
cost-saving feature, the dataveillance of health information promises the procurement of
better information. Better information leads to better predictions. This streamlining
allows preventative measures to be taken thereby decreasing costs over the long run. —
Hence, dataveillance is appealing to those who would deploy it because it
produces the promise of better information/knowledge. Building on an argument
articulated by Shoshana Zuboff, David Lyon contends that a greater “reliance upon the
‘facts’ produced by the computer systems generates new management styles...
performance appears as ‘objective’ data.”'** This is an important point: the confidence
generated by dataveillance engenders a different style of governance than would be
possible in the absence of dataveillance. Decision-making proceeds with certainty, in a
more or less zero-sum fashion, on the assumption that data are accurate. However,
Clarke has noted several risks that attend this mode of information/knowledge
production. Some of the most striking of these are the creation of a climate of suspicion,
the erosion of self-reliance and self-determination, decision-making on the basis of
acontextual data, an inversion of the onus of proof, and the facilitation of repressive

governance.'*

124 William Staples, The Culture of Surveillance: Discipline and Social Control in the United States, (New
York, 1997), pp. 105-107.

125 yon draws this argument out of Shoshana Zuboff’s In the Age of the Smart Machine, (New York,
1988), pp. 315-317. See: Lyon, The Electronic Eye, pp. 69-70.

126 Clarke, “Dataveillance: Delivering ‘1984°.”
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Dataveillance -- The Janus Face

We must be cautious, however, not to dismiss surveillance outright as a social
evil. It bears remembering that surveillance is widely practiced in the modern era. Most
people tend to view surveillance as the relatively minor price for the benefits,
information, and knowledge that it produces. From this perspective, proponents of
surveillance criticize sociological surveillance theory for over-emphasizing the negative
aspects of surveillance. This critique would hold that surveillance practices have little or
no tangible negative effect on society at large. Simply watching people in no way
interrupts the goings on of their every day lives. This argument goes further to suggest
that the only people who would mind surveillance are the people who have something to
hide. Good citizens should have nothing to hide — if surveillance contributes to a safer
world, so much the better.

Yet, as one commentator has argued, it is worth asking whether there is a direct
correlation between surveillance practices and the goals that are used to justify them.
Simson Garfinkel has suggested that there are deep problems with “a society that views
law-abiding citizens as potential terrorists, yet does little to effectively protect its citizens
from real threats to their safety.”'?’ If surveillance is not directly linked to the creation of
a more stable society, what function does it serve? These questions push critical inquiry
to go beyond the immediate cause-effect arguments offered by proponents of surveillance
practices. By moving beyond the cause-effect arguments critical investigation comes to
question the relationship between categorical suspicion and the generic conceptualization
of the good citizen in the former argument.

The critical tradition of western political theory has done much to unsettle notions
of the inherent good and the inherent bad. The categories of good and bad are, this
tradition argues, more creatures of socially constructed norms than anything else. Hence,
if we accept the premise that the categories of good and bad have something to do with
the social production of normative guidelines, we can begin to understand that the ideal

of the ideal citizen is subject to prevailing political climates.

7 Simson Garfinkel, Database Nation: The Death of Privacy in the 21* Century, (Sebastopol, 2000), p. 4.

56



Mark Poster highlights this socially constructed character of the ideal citizen in
his reading of Foucault’s panopticon. The panoptic mechanism operates through the
production of norms to divide the population into good and bad. The goal of the
panopticon is to rehabilitate the bad, transforming them into the good. This process

requires a criterion that enables the recognition of the good, the bad, and the

128

developmental stages in between. =~ Those who participate in the criterion’s creation

have a decided advantage within the subsequent panoptic system over those who are
excluded from participation. Poster gives a lucid rendition of the way that dataveillance
necessarily misconceives of the data-subject. A few passages are worth quoting at
length:

The electronic information gathering that constitutes databases, for all its
speed, accuracy and computational power, incurs a tremendous /oss of data,
or better, imposes a strong reading on it. Contemporary surveillance in
databases relies on digital as opposed to analog encoding of information.
Digital encoding imposes a binary reduction of information. It is a language
of zeros and ones combined into great complexities but still deriving from
that simple grid.

...A database might consist of the following fields: an individual’s first and
last name, social security number, street address, city, state, zip code, phone
number, age, sex, race, unpaid parking violations, x-rated video cassettes
rented, subscriptions to communist periodicals. The agency that collects
information in this database constitutes individuals according to these
parameters.

...[DBMS technology enables] a multiplication of the individual, the
constitution of an additional self, one that may be acted upon to the detriment
of the “real” self without that “real” self ever being aware of what is
happening. =

These passages emphasize the crucial importance of being able to determine what
personal information one allows to be collected. They implicate the DBMS as a mediator
of processes that superimpose a dominant reality over other, subordinate realities. At
bottom, they depict a mode of ordering information such that it is easily manipulated and

compared against normative criterion. Where one has not participated in the creation of

128 Mark Poster, The Mode of Information: Poststructuralism and Social Context, (Chicago, 1990), p. 90.

129 1bid., pp. 94-98.
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the criterion that will be used to interpret and adjudicate the information derived from
dataveillance, one risks being harmed by the system’s misconception of the self.
Haggerty and Ericson push Poster’s analysis to a nuanced consideration of the
relationship between surveillance and the maintenance of status quo roles. Drawing from
the work of Gilles Deleuze and Felix Gutarri, they describe a surveillant assemblage,
consisting of a multiplicity of surveillance practices that work together to uncover

heretofore opaque flows of information."*’

The surveillant assemblage abstracts human
bodies from their territorial settings and separates them into discrete flows. These flows
can then be assembled into data doubles that can be targeted for intervention.”' They
argue that the surveillant assemblage produces data doubles that are pragmatic markers
for access to resources, services, and power.I3 2 Often, the manipulation of the data
double has a real world effect on the double’s real world referent.

We may, for a moment, oversimplify the situation to make the point that DBMSs
enable different kinds of dataveillance for different people. These different kinds of
dataveillance depend on the kind of representation these different people had in the
process that created the dataveillance criterion. Such representation in turn is dependent
on the protean and contingent social universe in which norms are created. While we may
have difficulty dissecting and precisely analyzing the changing conditions of the social
universe, we can be assured of one fact. Almost inevitably, some will be silenced and
excluded from the negotiations that manufacture norms. Why, then, are surveillance
practices not resisted on principle alone?

Indeed, surveillance theory that draws from Foucault’s panopticon does not
address the empirical fact that subjects of dataveillance do not generally tend to regard
themselves as being under surveillance. David Lyon argues that the panoptic model

focuses too much on power and misses the subtler aspects of surveillance. Lyon tries to

139 Kevin D. Haggerty and Richard V. Ericson, “The Surviellant Assemblage,” The British Journal of
Sociology, vol. 51(4), 2000, p. 611.

B Ibid., p. 606.

B2 Ibid., p. 613.
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go beyond the panoptic model of analysis while retaining the insight derived from
Foucault’s approach. 128

Lyon argues that surveillance always has two faces; it both enables and
constrains.** Surveillance practices, such as epidemiology, offer rich benefits insofar as
they promise to isolate the causes of disease. However, as noted earlier, these practices
also have deep surveillance dimensions associated with them."*® Surveillance is often
wielded in ways that disadvantage some groups rather than others, even where this power
is a side-effect of policies meant to achieve other goals. Still, the biggest obstacle to
fostering resistance to surveillance tends to be that most people willingly consent to their
surveillance because of the benefits it promises. People tend to chalk surveillance up to
the price one pays for the speed and security offered by the other face."*® Lyon argues
that these promises must be scrutinized. His work addresses people’s consent to
surveillance by critiquing the promised benefits in light of the social costs.

Lyon is concerned to engage in transformative scholarship. He mounts a
convincing argument. Institutions manipulate the information derived through
dataveillance to inform the decisions they make and to justify the policies they pursue.
As the above arguments demonstrate, the collection, manipulation, and use of personal
information by organizations abstracts and thereby misconceives the data-subject. While
this process can, sometimes, generate information that is used to the benefit of the data-
subject, there is an equal chance that the information generated will be deployed to the
detriment of the data-subject. Theorists of surveillance practices are correct to question
claims that surveillance is: 1) a necessary component of modern life; and, 2) working for
the greater good.

However, while surveillance theory has demonstrated that it is a necessary
analytical tool in any consideration of informational self-determination, it cannot claim to

be a sufficient one. There remain significant shortcomings with the application of

13 Lyon, The Electronic Eve, p. 72.

=P Lyon, Surveillance Society, p. 3.

3 Ibid., p. 138

B 1bid., p. 136.
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surveillance theory to the surveillance practices that impinge upon Indigenous
informational self-determination. This shortcoming is due largely to the fact that
surveillance theorists have given little consideration to the differential way that state
surveillance affects Indigenous Peoples. There have, however, been two important
surveillance studies, which will be discussed in more detail in subsequent chapters, that
have application to the state’s surveillance of Indigenous Peoples in Canada.

Oscar Gandy’s The Panoptic Sort, which will be discussed in the next chapter,

explores the way that surveillance practices in the United States inform and are informed
by racially constructed social divisions. He links the social classifications used by
market-driven dataveillance processes to the historically determined exercise of
economic and political power. These classification practices, he argues, maintain a
connection to historical processes of racial discrimination that marginalize African-

Americans."’’

This work is important to our discussion because it highlights the way
dataveillance further marginalizes already marginalized groups. However, owing to its
focus on market-driven dataveillance in the United States, it does not bear directly on our
consideration of the Canadian state’s dataveillance of Indigenous Peoples.'*®

Jennifer Poudrier’s insightful essay, “*Racial’ Categories and Health Risks:
Epidemiological Surveillance Among Canadian First Nations,” interrogates the
epidemiological surveillance of diabetes among Indigenous populations. This essay will

be instrumental to the case study undertaken in the final chapter of this thesis. It

137 Oscar H. Gandy, The Panoptic Sort: A Political Economy of Personal Information, (Boulder, 1993), pp-
82-83.

1% Non-state surveillance of Indigenous information remains qualitatively different (though no less
troubling) from state surveillance of Indigenous information. As an indication that non-state surveillance
of Indigenous Peoples is troubling, consider a recent story posted on the Canadian Broadcasting
Corporation Website which noted that some insurance companies in Quebec have ceased to cover people
living on a native reserve “‘because the risk is too high.” Worse than this, one Mohawk man noted that
“non-native people that reside within the boundaries of the reserve of Kanesetake can get insurance,”
whereas he could not. See: CBC News Online Staff, “Insurance Co’s Refuse to Cover Native
Communities,” on-line at: http://www.cbc.ca/stories/2003/02/18/Consumers/native_030218. Last Updated:
18/02/03. Viewed on: 15/04/03.

These discriminatory practices in the private sector are enabled by dataveillance and merit critical
interrogation. Such interrogation is, however, beyond the scope of this thesis. Here, I have chosen to focus
on state dataveillance of Indigenous Peoples because the state, to my mind, represents the most immediate
threat to Indigenous self-determination.
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critically approaches the health surveillance that is justified by (and justifies) the
biomedical health discourse.'*® However, while this work is important, it proceeds from
a broad, sociological perspective. Consequently, only minimal analysis is given over to
the state’s negotiation of its power, through particular health policies, or to Indigenous
practices of self-determination that resist the state in this context. All in all, not much
scholarship has been given over to assessing the problem of the surveillance of
Indigenous Peoples. Neither has much scholarship been given over to ways Indigenous
Peoples might address state surveillance.

I would now like to turn to a key basis of resistance and conceptual response to
the surveillance problematic: informational self-determination. The concept of
informational self-determination offers a way of approaching dataveillance practices with
a recognition that, though they often need to be resisted, they are unlikely to disappear.
Before turning to informational self-determination, however, [ want to briefly reiterate
the following two assertions. First, we must not conceive of dataveillance as a wholly
negative phenomenon. It is a necessary aspect of modern life. At the same time, we
must not permit the necessity of dataveillance to place its practice beyond question.
Although dataveillance practices, in their complex multiplicity, are difficult to separate
and scrutinize, we must continually be aware of the politics that underpin them.
Dataveillance is founded upon a system of identification, classification, and
assessment,'*” and it is this system that must remain open and under constant
interrogation.

Second, the system that underpins dataveillance is deeply connected to the system
of norms that structure society. Owing to this deep connection, we may expect that those
marginalized in society will be the ones further marginalized by dataveillance practices.
Of the social groups (which are themselves socially constructed) that populate the area
now known as Canada, no group, perhaps save prisoners, has historically received more

state surveillance than Indigenous Peoples. The Department of Indian and Northern

%% Jennifer Poudrier, ““Racial’ Categories and Health Risks: Epidemiological Surveillance Among
Canadian First Nations,” Surveillance as Social Sorting: Privacy, Risk and Digital Discrimination, David
Lyon (ed), (London, 2003), pp. 111-134.

"** Gandy, The Panoptic Sort: A Political Economy of Personal Information, pp.15-18.
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Affairs, in its various historical incarnations, is the oldest governmental organization in
Canada. Its records on Indigenous Peoples date from the beginning of the eighteenth
century. The department continues to see itself as the principal chronicler of all aspects
of Indigenous life.'*' Changing modes of surveillance seem to have further facilitated
rather than diminished these practices, spreading them beyond the Department of Indian
and Northern Affairs. In this regard, state surveillance of Indigenous Peoples threatens to
reinforce their marginalized status even as it promises better life-chances. The final
section of this chapter discusses the concepts of informational self-determination and
information privacy, arguing that they are useful tools for the interrogation and resistance

of harmful surveillance practices.

Informational Self-Determination and Information Privacy

As the concept of self-determination enabled, in the last chapter, a critique of state
discourses of Aboriginal rights and Aboriginal self-government, so too does the concept
of informational self-determination enable an interrogation of state surveillance practices
and a critique of the state’s information privacy discourse. Using the concept of
informational self-determination, we may ask whether state surveillance practices do not
subtly recast the state’s paternalist attitude towards Indigenous Peoples. The concept of
informational self-determination demands that the state’s treatment of Indigenous
Peoples’ information be brought under scrutiny. The next chapter will scrutinize the
state’s information privacy discourse in some detail. Now, however, I would like to
discuss, at a conceptual level, informational self-determination and its corollary,
information privacy.

This thesis has already noted that Indigenous self-determination has a multiplicity
of meanings. Likewise, outside of a particular context, informational self-determination
can only be defined in abstract terms. At the close of the last chapter, the abstract

definition given informational self-determination was the right and ability to choose the

I Kevin D. Smith, “Surveillance, Measurement, Judgment, and Reform: Indian Reserves in the British
Columbia Interior and the Panoptic Mechanism,” Unpublished Master’s Thesis, Department of History,
University of Victoria, 1996, pp. 27-28.
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destiny or circulation of one’s personal information without external compulsion. This
definition was then refined by noting that informational self-determination involves
control over the collection, storage, and disclosure of one’s personal information.'** The
right of informational self-determination is important for social, political, economic, and
cultural reasons. One commentator has situated informational self-determination at the
very basis of human choice and decision making. “Individuals who exercise self-
determination,” writes Paul Schwartz, “should be defined as people who, as part authors
of their lives, substantially shape their existence through the choices they make.”'*
Schwartz goes on to argue that the collection, storage, and disclosure of personal
information compels or coerces decision making “when it undermines an individual’s
ability to make choices about participation in social and political life.”'** At bottom, the
right to informational self-determination is intended to protect against the loss of human
dignity, autonomy, and respect that could stem from a loss of control over one’s personal
information.'*

As was noted at the end of the first chapter, the maintenance of control over one’s
personal information has become an acute problem in the modern era. The widespread
use of information technology, such as the DBMSs used by institutions of the state to
manage and manipulate people’s data, has multiplied the places and points of access to
one’s personal information. As the se/f has been increasingly inserted into matrices of
information technology, data doubles have proliferated and traditional boundaries have
been eroded. This increasing erosion of embodiment means that the focal point of
institutionalized decision-making is shifting beyond the immediate space of the
corporeal.'*® Consequently, the technological transformations that are today multiplying

the self are making informational self-determination more complex. At bottom, the

142 Bennett, Regulating Privacy, p. 13.

'3 Paul M. Schwartz, “Privacy and Democracy in Cyberspace,” Vanderbilt Law Review, vol. 52(6), p.
1655.

%4 Ibid., p. 1658.

145 Bennett, Regulating Privacy, p. 26.

' David Lyon, Surveillance Society, p. 15.
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erosion of an easily identifiable se/f' has made the destiny of one’s information difficult to
calculate, let alone control.

As much as technological transformation has made possible our society of
knowledge and convenience, these same transformations are facilitating unprecedented
levels of surveillance. Recognition of such surveillance and its adverse effects has given
rise to personal information protection, or data protection regimes in most developed
countries. The concept of data protection is derived from the German, Datenschutz, and
was coined to refer to the rights that citizens have to control their personal information.
According to Viktor Mayer-Schonberger, the concept of Datenschutz was supported by
the German Constitutional Court’s 1983 ruling in which the German state census was

deemed unconstitutional."*’

The German Court articulated Datenschutz in response to
changing modes of data collection. In its decision, the German Court held that existing
legislation placed too heavy an emphasis on the protection of data and not enough
emphasis on the protection of people. Accordingly, it looked to the principle of
informational self-determination to compel data processing organizations to bring the
data subject back into the loop."*®

In North America, informational self-determination is often subsumed under the
rather nebulous concept of information privacy. Like other terminology used in this
thesis, the word privacy has no singular meaning. While the meaning of privacy changes
over time and space, there is general agreement that the condition of privacy is something
that every human needs on some level. A substantial amount of social, psychological,

and anthropological research supports this point.'*’

The most frequently cited early-
modern definition of privacy comes from the American Judge Louis Brandeis who, in

1890, asserted that privacy was an individual’s “right to be let alone.”"” More

"7 Viktor Mayer-Schonberger, “Generational Development of Data Protection in Europe” Technology and
Privacy: The New Landscape, Philip Agre and Marc Rotenberg (eds), (Cambridge, 1997), p. 229.

S Ibid., p. 230.

149 Alan F. Westin, Privacy and Freedom, (New York, 1967), pp. 32-39.

1% Samuel Warren and Louis Brandeis (1890), “The Right to Privacy,” Harvard law Review, vol. 4, pp.
193-220. Cited in: David Baniser, Sarah Andrews, ef al. Privacy and Human Rights 2002: An International
Survey of Privacy Laws and Developments, (Washington, 2002), p. 2, on-line at: http://www.privacy.org
/pi/survey/phr2002. Viewed on: 18/01/03.

64



contemporarily, Roger Clarke has suggested that privacy is “the interest that individuals
have in sustaining a ‘personal space’, free from interference by other people and

»131" Canada’s current Privacy Commissioner has frequently defined

organizations.
privacy as “the right to control access to one's person and to information about
oneself.”'>? The Privacy Commissioner’s statement reflects the fact that the concept of
privacy is often fused with the concept of data protection. This particular combination of
concepts tends to frame the privacy discourse in terms of the management of personal
information.'>

These and other definitions of privacy tend to be grounded on contestable
assumptions about individualism and about the divide, or lack thereof, between civil
society and the state. Few definitions adequately consider essential cultural, class-
related, or gender differences.'”* Moreover, as Bennett and Raab argue, individualist
definitions of privacy generally conceive of society in atomistic terms.">> From this point
of view:

The modern claim to privacy ... is based on a notion of a boundary between
the individual and other individuals, and between the individual and the state.
It rests on notions of a distinction between the public and the private. It rests
on the pervasive assumption of a civil society comprised of relatively
autonomous individuals who need a modicum of privacy in order to be able to
fulfil the various roles of the citizen in a liberal democratic state.

Whether justified in philosophical, political or utilitarian terms, privacy is
almost always seen as a claim or right of individuals that is threatened by a

set of social and technological forces.]56

131 Clarke, Introduction to Dataveillance and Information Privacy, and Definitions of Terms.

12 See, for instance: Canada, Office of the Privacy Commissioner, (George Radwanski), “The Privacy
Challenge - Connecting Citizens with all Levels of Government,” presented at the 2002 eGovernment
Conference, Ottawa, May 9, 2002, on-line at: http://www.privcom.gc.ca/speech/02_05 a 020509 e.asp.
Last updated: 20/01/03. Viewed on: 20/01/03.
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Together, these assumptions constitute what Bennett and Raab have called the privacy
paradigm. The privacy protection that has grown out of this dominant paradigm tends to
be based on four key assumptions which Bennett and Raab concisely explain.

First, it has been assumed that privacy protection must be procedural and cannot
be substantive. This assumption notes that privacy can be a highly subjective value and it
is therefore impossible to designate this or that kind of personal information as inviolable.
Second, rights to informational self-determination ought not be regarded as a property
rights. This assumption stemmed from the perceived difficulty of assigning a financial

value to seemingly intangible information."*’

Consequently, privacy protection
functioned at arms length from the often economic forces motivating organizations to
carry out dataveillance.

A third erroneous assumption is that privacy protection is achieved if the security
of personal information can be guaranteed. This assumption stems from a confusion
between privacy and security. Therefore, privacy protection focused on the data rather
than the individual as the object of protection." ® Fourth and finally, since privacy rights
are in the province of the individual, groups and organizations have generally been

159

precluded from claiming the right to privacy. °~ This assumption is tied to the liberal

conceptualization of privacy.

57 Ibid., p. 6.

Bennett and Raab observe: “‘Consumers may have some bargaining power with a direct marketing
firm that wants to trade lists of named individuals; citizens, however, have no bargaining power
when faced with a warrant or any other potentially privacy-invasive technique backed up by the
sanctions of the state. Let us recall that, at the outset of the privacy debate, it was the power of
government agencies that were considered to pose the most significant challenges.”

"8 Ibid., p. 6

We must here draw a distinction between information privacy and information security. It is true
that security mechanisms, such as encryption, can protect x from y and y from x. However,
neither x nor y may be safe from z who has legitimate access to the system in which the personal
information of x and y is housed. As Bennett and Raab note, information security is a necessary
but not sufficient condition to ensure information privacy.
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This fourth assumption is not limited to policy or legal outputs. Indeed, it seems
to monopolize public imagination. As David Phillips and Michael Curry have argued,
popular discourses of privacy in North America have, over the last thirty years, reflected
this paradigmatic, individualist conceptualization of privacy. Since the 1970’s, popular
media have linked computerized data management techniques with privacy concerns.
However, rather than focusing on bureaucratic social management, privacy, and
discrimination, the media discourse has employed “regressive privacy frames.”'* In
essence, the media discourse has focused on personal affronts associated with data
collection, such as identity theft and telemarketing. It has simultaneously ignored such
structural effects as increased inequity and the creation of a society fractured into
exclusive and precise segments.'®'

This fourth assumption of the privacy paradigm has the greatest bearing on our
discussion here. It is firmly ensconced in the social imaginary, and therefore, very
difficult to overcome. The ramifications, however, for limiting privacy rights to
individuals are substantial for Indigenous groups wishing to exercise these rights in the
Canadian state. As will be argued in the next chapter, the dominant privacy paradigm

precludes Indigenous groups from using statutory information privacy protection

mechanisms.

Conclusion

As the Canadian state has entered the discursive space of Aboriginal rights and
Aboriginal self-government, its discourses on these matters have been oriented away
from the concept of self-determination. Indeed, these discourses rarely move beyond the
pragmatic realm of self-administration. This orientation away from self-determination

has also been a de facto orientation away from informational self-determination. As

i Philips, David J. and Curry, Michael R., “‘Privacy and the Phrenetic Urge: Geodemographics and the
Changing Spatiality of Local Practice,” Surveillance as Social Sorting: Privacy, Risk, and Automated
Discrimination, David Lyon (ed), (New York, 2003) p. 147.
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such, state discourses fail to contemplate a range of practices that impinge upon
Indigenous interests through dataveillance.

With the goal of highlighting the silence in this discursive domain, this chapter
opened by posing state surveillance as a threat to projects of Indigenous self-
determination. It argued that a particular kind of surveillance, the surveillance of
personal information -- or dataveillance -- infringes upon peoples’ abilities to be self-
determining. The first section of this chapter argued that dataveillance functions as a
mechanism through which power relations are mediated. This mechanism serves to sort
society into a segmented population. As it sorts the population, it simultaneously
reinforces the identities it ascribes to people. The dataveillance mechanism is thus a self-
perpetuating system of discrimination.

The second section of this chapter suggested that the dataveillance mechanism is a
subtle one. The argument built on an observation of the first section, that discrimination
is embedded in the technological structure of DBMSs, to suggest that most people <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>