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Abstract

The passage of the Antiterrorism and Effective Death Penalty Act (AEDPA) and the Illegal
Immigration Reform and Immigrant Responsibility Act (IIRIRA), in 1996 marked an abrupt and
devastating turning point in the long history of US deportation regime, turning deportation into a
massive machine that has shattered the lives of thousands of deportees and their families, and
wreaked havoc on immigrant communities. My thesis argues that contemporary deportation policy
in the United States is the result of a centuries’ old conflict between the country’s self-presented
image as a land of immigrants and its history of nativist, anti-immigrant state policies and
practices, a tension that continues today. I situate this conflict in the history of US deportation law
since the colonial period. I then analyze the discourse surrounding the passage of the 1996 laws
and find that although the harsh laws were purported to be needed for protecting the internal
security of the United States, in reality, lawmakers capitalized on Americans’ fear of crime and
long-simmering anxiety over immigration in order to win political points at the expense of
immigrants. Through a case study of Cambodian refugees, I show how the US deportation regime
has become another step in the cycle of displacement that many Cambodian refugees have suffered
since the involvement of the US in Southeast Asia in the 1970s. I conclude that US deportation
policy of criminal aliens causes more harm than good and is ripe for reform under a new, more
sympathetic political climate. Empirical data for the thesis come from secondary literature,

documentary analysis, data analysis and legal research.
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Introduction

Philya Thach, who goes by the name “Philly,” was born in a refugee camp in Thailand in
the late 1970s, shortly after his parents fled the brutal Khmer Rouge regime in Cambodia.! The
family immigrated to the United States in search of safety and a new life, but they struggled with
poverty. When Philly was eighteen—with a baby on the way and unable to support his growing
family—he was arrested for petty theft and breaking and entering cars. He served about a year in
prison and checked in regularly with immigration officers for twenty years with no problem. But
in October of 2019, Philly was caught up in raids carried out by US Immigration and Customs
Enforcement on the Cambodian community in California where he lives. Because of his decades-
old conviction, he was detained and put into processing for deportation to Cambodia, his country
of citizenship but a place to which he had never been.?

Stories like Philly’s abounded after the 1996 passage of a pair of laws that vastly expanded
the power of the state to deport noncitizens convicted of crimes. As soon as the laws were
implemented, the number of deportations of criminal aliens exploded. Huge numbers of
immigrants who had served their sentences and successfully reintegrated into their communities
were suddenly banished from their homes with little chance to ever return. “Banish” is arguably
the wrong word to use, because banishment suggests an exile of a person from his proper place to
a foreign land, and immigrants, by definition, are people who live in a land that is foreign from

their own. However, many of the immigrants caught up in the American deportation regime are

! Kimmy Yam, “Former Vietnam War refugee faces deportation to country he's never visited,” NBC News, October
29, 2019, www.nbcnews.com/news/asian-america/former-vietnam-war-refugee-faces-deportation-country-he-s-
never-n1073346.

2 As of March 26, 2020, Thach is no longer listed as detainee in the ICE database. ICE does not publicly report
whether a detainee has been deported.



permanent residents (green card holders) who have lived in the US for most of their adult lives.
Despite their de facto membership within the US community, their immigrant status as permanent
residents leaves them vulnerable to one of the few rights that citizens enjoy over noncitizens—the
right not to be deported.

Because many of the terms I use have both general and legal definitions, I set forth the
following definitions and explain how I use them in my thesis. The Fourteenth Amendment of the
United States Constitution establishes that “[a]ll persons born or naturalized in the United States
and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside.” The United States Code defines “naturalization” as “the conferring of nationality of
a state upon a person after birth, by any means whatsoever.”® Thus, anyone who was born in the
United States or underwent the process of naturalization falls under the term “citizen.” Anyone
who is not a citizen, according to the code, is an “alien.”

By contrast, a “lawful permanent resident” or “legal permanent resident” is a noncitizen
with “the status of having been lawfully accorded the privilege of residing permanently in the
United States as an immigrant in accordance with the immigration law.” Because the code defines
“immigrants” as all aliens who do not fit within an extraordinarily long and complicated list of
exceptions that are irrelevant to this thesis, I use the words “immigrant” and ‘“alien”
interchangeably in my thesis. I limit my use of the terms to those living legally in the United States.
Although many of the concepts and consequences of deportation apply equally to undocumented

aliens, there are distinctions between the two types of immigrants that are outside the scope of this

38 U.S.C. §1101(23).

48 U.S.C. §1101(3). There is also a nonalien category called “national,” which includes both citizens those born in
one of the United States territories. 8 U.S.C. §1101(22). Noncitizen nationals are not subject to deportation and
therefore, for the sake of simplicity, I fold them into the definition of citizen in this thesis.

58 U.S.C. §1101(20).



project. Further, I include in my definition of “immigrant” and “alien” those who entered the
country as refugees or asylees.

The United Nations Convention and Protocol Relating to the Status of Refugees defines
“refugee” as a person who, “owing to wellfounded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country; or who, not having a nationality and being outside the country of his
former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling
to return to it.”® I discuss the legal meaning of “refugee” in more detail in Chapter 2, so here T will
state that I use the term “refugee” in the general sense of a person who has fled their home country
due to fears of persecution or violence.” Although there are legal differences between refugees and
asylum-seekers, the distinctions are irrelevant in the context of criminal deportations, so for the
sake of simplicity, I do not distinguish between them in my thesis. I also assume, for the purposes
of this thesis, that refugees are categorized as legal permanent residents under US law.

My thesis argues that the deportation regime in the United States, as applied to lawful
permanent residents convicted of crimes, reflects a larger, centuries-old struggle between the
country’s idealistic image of itself as a land of immigrants and a history of nativist, anti-immigrant
state policies and practices, a tension that continues to tear at the nation today. I focus on legal
aliens who have committed crimes because, unlike those living in the country without legal status,

permanent residents were legally admitted as members of the society. By creating a system of

¢ Article One, 1951 Convention Relating to the Status of Refugees, as amended by the 1967 Protocol Relating to the
Status of Refugees.

7 Merriam-Webster’s Dictionary of Law defines “refugee” as “an individual seeking refuge or asylum, esp.: an
individual who has left his or her native country and is unwilling or unable to return to it because of persecution of
fear of persecution (as because of race, religion, membership in a particular social group, or political opinion).”
Merriam-Webster’s Dictionary of Law (Springfield, MA: Merriam-Webster, Inc, 1996).



automatic deportation for wide categories of criminal behavior, the United States disregards the
social value —the value to society an individual contributes that develops from a full collection of
their experiences, relationships, and circumstances, as well as the investment the society has made
in the individual®*—of these immigrants that may offset the harm they caused.® The deportation
system marks a vast departure from the historical immigration ethos of almost unconditional
membership in American society.!'”

United States law related to deportation has changed dramatically over the past century,
moving from just a few types of deportable offenses and wide judicial discretion over removal
determinations to broad categories of deportability and little ability for immigration judges to
prevent unjust removals.!! The first real immigration legislation came in 1875 with an act that
prohibited entry into the country by convicts and prostitutes.'? In the years following, Congress
expanded the classes of people who could not enter the United States, but it was not until 1917
that it made classes of noncitizens deportable for conduct that occurred on American soil.!?
Congress continued to tinker with immigration laws until 1996, when it made sweeping changes
through the AEDPA and the Illegal Immigration Reform and Immigrant Responsibility Act
(IIRIRA).'* Together, these laws expanded the list of deportable offenses, stripped immigration

judges of much of their discretion, and eliminated much of the due process afforded to defendants

8 Juliet P. Stumpf, "Doing Time: Crimmigration Law and the Perils of Haste." UCLA Law Review 58, no. 6 (2011):
1705-1748.

° Daniel I. Morales, “Transforming Crime-Based Deportation,” New York University Law Review 92 (June 2017),
701.

10 Morales, “Transforming Crime-Based Deportation,” 710-714.
U Padilla v. Kentucky, 559 U.S. 356, 360 (2010).

12 Padilla v. Kentucky, 599 U.S. at 360.

13 Padilla v. Kentucky, 599 U.S. at 361.

14 Pub. L. No. 104-208, 110 Stat. 3009-546 (1996); Donald Kerwin, “From IIRIRA to Trump: Connecting the Dots
to the Current US Immigration Policy Crisis,” Journal on Migration and Human Security 6, no. 3 (2018): 193.



in immigration proceedings.!> Under IIRIRA, when a noncitizen is convicted of an “aggravated
felony,” crime of “moral turpitude,” or drug-related crime and sentenced to more than one year in
prison, that person is deemed automatically deportable.'® No longer can a judge consider the
individual circumstances of the immigrant, such as how long they lived in the country, the harm
that deportation would cause to their families—many of whom are US citizens—or evidence of
post-conviction reformation and societal contributions. IIRIRA made the expanded definition of
aggravated felony retroactive, so that even those immigrants whose crimes were not deemed
deportable under prior laws were now at risk of removal.!”

The consequences of the laws, and especially IIRIRA, were immediate.'® Widespread
roundup and deportations of questionable merit, such as those of legal permanent residents with
American-citizen children and who had committed nonviolent crimes years—sometimes decades
earlier—Dbegan almost immediately.!® Even supporters of IIRIRA had not anticipated the extent of
the effects it would have on deportation of noncitizens deemed to be of low threat to domestic
security.?’ Many thousands of permanent residents who would not have been deported under prior
laws were now being rounded up, locked in detention centers, and ultimately sent to countries they
hardly knew. AEDPA and IIRIRA overhauled immigration law in ways that continue to control

much of the immigrant experience today.

15 Kerwin, “From IIRIRA to Trump,” 192.

16 Sylvia R. Cowan, “Cambodians Go ‘Home’,” in Return: Nationalizing Transnational Mobility in Asia, ed. Xiang
Biao, Brenda S.A. Yeoh, and Mika Toyota (Durham, NC: Duke University Press, 2013), 105.

7 TIRIRA, §§312(b) & 9(c); IRS v. St. Cyr, 533 US 289, 319 (2001); Cowan, “Cambodians Go ‘Home’,” 106;
Daniel Kanstroom, Aftermath: Deportation Law and the New American Diaspora (New York: Oxford University
Press, 2012), 12.

13 Patrisia Macias-Rojas, “Immigration and the War on Crime: Law and Order Politics and the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996,” Journal on Migration and Human Security 6, no. 1: 15.

19 Kerwin, “From IIRIRA to Trump,” 192; Macias-Rojas, “Immigration and the War on Crime,” 15.

20 Macias-Rojas, “Immigration and the War on Crime,” 15.



The US deportation regime has been justified as necessary to protect domestic security and
rationalized as a reasonable consequence for the illegal behavior of permanent residents, whose
noncitizen status renders them perpetual visitors to the country.?! My thesis probes these rationales
by examining the political discourse related to the development of nation’s deportation laws, with
a particular focus on the rhetoric during the debates and passage of the 1996 laws. I posit that
although the harsh laws are purported to be needed for protecting the internal security of the US,
in reality they are used as an unnecessarily harmful political tool that perpetuates the
marginalization some of its society’s most vulnerable members. Since the early days of the
republic, as my thesis will show, deportation policy has been guided more by emotion than by
logic, resulting in a regime that causes more harm than good.

My thesis is presented in three parts. In the first chapter, I chronicle the history of
immigration and deportation policy in the United States and set that policy within the framework
that developed simultaneously within the international system. This history shows that since the
founding of the country, US immigration policy has been a constant struggle between the
progressive, democratic ideals over which the American Revolution was fought and a strain of
anti-immigrant nativism that continues to stain US society today. I also show that the current
United States deportation policy violates the human rights norms that have developed to protect
immigrants from arbitrary removal. The second chapter takes a closer look at the political
discourse of the 1996 laws, traces the linking of crime and immigration in the discourse and
development of deportation policy, then analyzes the realities of such a harmful practice, arguing
that while the US’s strict deportation policy is purported to be necessary to protecting American

citizens, the harm it inflicts far outweigh the supposed benefits. Finally, in my third chapter, I offer

2l Cowan, “Cambodians Go ‘Home,”” 100; Kanstroom, Aftermath, 38.



a case study on the country of Cambodia. Thousands of Cambodian refugees came to the United
States as a result of US involvement in the civil strife of the 1970s and 80s. I show that their
journey has been one of multiple displacements—from fleeing their homes and making the
treacherous journey to dirty, crowded refugee camps in neighboring countries to arriving on the
shores of an unwelcoming and foreign land—that for far too many ends with removal back to
Cambodia. The case of Cambodia provides a stark illustration of how US policy failures both
caused and perpetuated the marginalization of some of its most vulnerable members of its society.

This thesis does not argue that deportation of criminal aliens is never merited, rather, it
argues that the current system that has lost sight of its foundation in justice. Those who have lived
for long periods in the United States are products of that society. When they violate the codes of
that society, their role in that society deserves to be considered in determining whether their
conduct merits permanently banishing from the country they consider to be their home. The longer
they have lived in the country, the stronger their moral claims weigh toward treatment that accounts
for their contributions to the American community and takes account of the society that led them
astray.?? The strict “citizen-as-member” approach that characterizes US deportation policy leads
to unjust results that deviate from the country’s “nation of immigrants” myth. “The basic
legitimacy of the nation-state and its borders does not demand absolute, disproportionate or
arbitrary power. The assertion that someone has broken the law is the beginning of a conversation,

not the end of one.”? This thesis continues that conversation.

22 Joseph H. Carens, The Ethics of Immigration (Oxford, UK: Oxford University Press, 2013), 89.

23 Kanstroom, Aftermath, 10.



Theoretical framework and literature review

The study of deportation “offers a salient example of the deep tension between the best
ideals of liberal universalism and human rights and the realities of restricted membership in this
nation-state.”?* In framing my argument about the deportation of criminal legal aliens, I turned to
Michael Walzer’s theory of distributive justice and concept of membership. In Spheres of Justice,
Walzer writes that membership in a community is a good, arguably the most important good that
is distributed.?> He likens countries to membership communities and writes that the members of
the community “have a collective right to shape the resident population,”® that is, to determine
immigration admissions, constrained only by the “political choice and moral constraint.”?’ Once a
person resides within the borders of the state, however, he or she is no longer a stranger, and to
treat them as such would amount to “tyranny.”?® Justice requires that those living inside the
boundaries of the state under those conditions be included in political decision-making as well.
Once someone is inside the national community, they must be treated the same as other members,
or at least be on track to gain full membership.

Applying this idea to the context of deportation, I argue that justice requires that the
position of legal permanent residents on that track toward membership should be taken into
account when determinations are made as to their exclusion from membership in the community.
For myriad reasons that I discuss in Chapter 3, many LPRs do not pursue or are not precluded from

applying for naturalization. Yet even immigrants who never achieve full membership are not

24 Kanstroom, Aftermath, xi.

25 Michael Walzer, Spheres of Justice (Basic Books, 1983), 29.
26 Walzer, Spheres of Justice, 52.

27 Walzer, Spheres of Justice, 62.

28 Walzer, Spheres of Justice, 62.



outsiders. They have been admitted by the members of the community: they live, work, and are
shaped by the community. As I will show in my thesis, rather than valuing that position in
American society and accepting responsibility for society’s role in their shaping, the United States
disregards its role and the immigrant’s position and simply discards the immigrant as if they had
no value.

The question then becomes whether that dispassionate, arbitrary approach can be justified.
Justice, in Walzer’s view, is not absolute but is determined by the shared understandings of the
community about what is just. My thesis attempts to “interpret to [my] fellow citizens the world
of meanings that we share” by arguing that the deportation laws in the United States were
developed on the basis not of shared understanding of justice toward those who break societal
codes but on racially-motivated, politically driven fearmongering and scapegoating. I support this
assertion by showing a pattern of historical scapegoating in US immigration policy, in the
discourse both before and after passage of the 1996 watershed laws, and in the reaction to the
consequences of implementing the new regime, including media accounts, activism, and political
efforts to soften the laws’ harshest provisions.

In addition to Walzer’s work, I also found the ideas of Joseph Carens to be helpful. Like
Walzer, Carens sees democratic justice as a constraint on the distinction between residents and
citizens. “[L]ong-term residence in society,” he writes, “creates a moral entitlement to the legal
rights of membership.”?® The moral claims become strong the longer the person lives within that
society.>® At some point in their residence, “they pass a threshold that entitles them to virtually the

same legal status as citizens, whether they acquire formal citizenship or not.”*! He finds support

2 Carens, The Ethics of Immigration, 109.
30 Carens, The Ethics of Immigration, 89.

31 Carens, The Ethics of Immigration, 89.



for this assertion in historical context, human rights, membership principles, and the fundamental
right of security of residence.*

While Walzer claimed that members of the national community have the right of self-
determination in admission and exclusion, Carens rejects discretionary control over immigration,
arguing that it is “incompatible with fundamental democratic principles and that justice requires
open borders.”? He urges the generally accepted principle of the right of states to control borders
is constrained by moral considerations.>* He supports this assertion by explaining that closed
borders restrict freedom of movement, which is a “an important human freedom itself” but also
serves as a prerequisite to other human freedoms. Restricting freedom of movement cannot be
justified because it fails to take into consideration the interests of those who are excluded as well
as those already inside.’> He argues that freedom of movement is essential for equality of
opportunity, and increased freedom of movement would contribute to reducing economic, social,
and political equality by allowing for inclusion of all people in seeking opportunities.*¢

Although I am not prepared to accept an open borders position, I find Carens’ underlying
moral argument that people who have lived for an extended period in a society are morally entitled
to enhanced rights within that society to be a sound starting point for considering questions of
morality and justice. I apply these moral issues in examining the development of deportation in its
historical context to consider questions of justice toward those who are living legally among us

but who have broken the social code.

32 Carens, The Ethics of Immigration, 90-109.
33 Carens, The Ethics of Immigration, 10.

34 Carens, The Ethics of Immigration, 7.

35 Carens, The Ethics of Immigration, 227.

36 Carens, The Ethics of Immigration, 228.
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The word “deportation” joins other benign terms such as exclusion, removal, return, and
repatriation that fail to convey the profound impact the practice has on those who are being
deported. Parsing out a precise definition of “deportation” in either law or literature is surprisingly
difficult. Daniel Kanstroom offers a functional definition of deportation as “a powerful
government assertion of high stakes sanctions including detention, forced movement, and
exclusion in low formality settings aimed at noncitizens who are often the most powerless and
marginalized members of society."*” Matthew Gibney defines deportation as “the expulsion of
noncitizens by a state through the (threatened or actual) use of force,” 3 and Nathalie Peutz and
Nicholas De Genova define it as “the compulsory removal of ‘aliens’ from the physical, juridical,
and social space of the state.”® “There is no single definition of deportation or, as it is technically
named, ‘removal’ within the approximately five hundred-page Immigration and Nationality Act*°
that, along with hundreds of pages of regulations, governs United States immigration law.”*! US
immigration law uses the term “removal,” which means deporting with a court order, to distinguish
it from “return,” which does not.**> Because my thesis applies only to cases of legally ordered
removal, and because academic literature tends to use the terms ‘“deportation” and “removal”

interchangeably, I follow the same approach.

37 Daniel Kanstroom, "Deportation as a Global Phenomenon: Reflections on the ILC Draft Articles on the Expulsion
of Aliens," Harvard Human Rights Journal 30 (2017): 50.

38 Matthew Gibney, “Deportation,” in The New Oxford Companion to Law, ed. Peter Cane and Joanne Conaghan
(Oxford University Press, 2009), https://www-oxfordreference-
com.ezproxy.library.uvic.ca/view/10.1093/acref/9780199290543.001.0001/acref-9780199290543-¢-
608?rskey=2iCQTX&result=607.

39 Nicholas Peutz and Nathalie De Genova, Deportation Regime: Sovereignty, Space, and the Freedom of Movement
(Durham and London: Duke University Press, 2010), 1.

408 1U.S.C. §1101 et seq.; Act of June 27, 1952; Ch. 477 of 82nd Congress; 66 Stat. 163 (as amended through Public
Law 116-159, enacted October 1, 2020) [also known as the McCarran-Walter Act].

4! Kanstroom, Aftermath, 30.

42 Congressional Research Service, “Alien Removals and Returns: Overview and Trends,” report, February 3, 2015,
available at https://crsreports.congress.gov/product/pdf/R/R43892 (accessed June 15, 2021).
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The definitions offered in the literature form the basis of deportation scholarship, an area
of research that has grown exponentially in liberal democracies over the last few decades,
reflecting the growth and normalization of the practice of deportation of all types of immigrants in
the United States and in other Western liberal states, including the United Kingdom, Canada,
Australia, Germany, and the Netherlands.** Scholars posit that the “deportation turn,” as Gibney
calls it, in Western states came as numbers of migrants increased in the late twentieth century and
the practical and normative barriers to deportation lessened.** Deportation requires technologies
to move bodies from one country to another, and the advancement of those technologies was
crucial to the expanded use of deportation. Ethan Blue documents how the development of the rail
structure in the United States became foundational to the expanded use of deportations by
providing the logistical means of conducting mass removals.*> William Walters builds on that
work to show the role of aviation in the modern deportation system.*¢ Thanks to these advances in
transportation, as Walters explains, “Today there exist virtually no colonies to which you can

transport your unwanted people.”*’ Anderson, Gibney, and Paoletti suggest that the rise in

43 Shahram Khosravi, After Deportation: Ethnographic Perspectives (Cham, Switzerland: Palgrave Macmillan,
2018), 1; Bridget Anderson, Matthew J. Gibney, and Emanuela Paoletti, “Citizenship, Deportation and the
Boundaries of Belonging,” Citizenship Studies 15, no. 5 (2011); Nassim Majidi and Liza Schuster, “Deportation and
Forced Return,” in Forced Migration: Current Issues and Debates, ed. Alice Bloch and Giorgia Dona (London:
Routlege. 2019), 90-92; Matthew J. Gibney, “Asylum and the Expansion of Deportation in the United Kingdom,”
Government and Opposition 43, no. 2 (2008): 146-167.

44 Gibney, “Asylum and the Expansion of Deportation,” 149; Liza Schuster, “A Sledgehammer to Crack a Nut:
Deportation, Detention and Dispersal in Europe,” Social Policy & Administration 39, no. 6 (December 2005): 606.
Historically used in Europe as a mechanism for responding to specific crises, deportation became normalized after
European states saw a huge influx in asylum seekers following several major upheavals in the region, including the
fall of the Berlin Wall, the collapse of the Soviet Union, and the war in Yugoslavia, as well as on-going conflicts in
Africa, Asia, and Latin America.

45 Ethan Blue, “Strange passages: carceral mobility and the liminal in the catastrophic history of American
deportation,” National Identities 17, no. 2 (2015): 175-194.

46 See, e.g., William Walters, “The Flight of the Deported: Aircraft, Deportation, and Politics,” Geopolitics 21:2
(2016): 435-458.

47 William Walters, “Expulsion, power, mobilization,” Radical Philosophy 2, no. 3 (December 2018): 34.
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deportations in the United States and United Kingdom is to “due developments in infrastructural
capacity and legal powers to deport, along with a new-found public and official enthusiasm for
expulsion.”® States use increased controls and restrictions, both inside and outside state borders,
to show their effectiveness in managing immigration. As such, scholarship by migration scholars
that is specifically focused on deportation has developed. In reviewing literature related to
immigration, deportation, and citizenship, several themes began to emerge. Far from a benign
administrative practice, deportation engenders complex sociopolitical notions of sovereignty,

citizenship, nationalism, and state-imposed harm.

Deportation history

Deportation of criminal immigrants depends on the dehumanization of the immigrant,
changing them from a de facto member of society into a dangerous menace that must be purged
from the body politic. Some deportation authors, such as Kanstroom,*” Hasselberg, °° and Maira,”!
employ the image of deportation as a “cleansing” of unwanted blemishes—immigrant bodies—
that stain the nation. Maira writes, “Underlying the moral panic about expelling these polluting
bodies is a racist regime of governmentality that fuels xenophobic hysteria and paranoia about
individuals and groups that are sullying or destroying the nation.”? As a result of that paranoia,

says Paoletti, “states have come increasingly to rely on narratives, norms, and practices that are

48 Anderson, Gibney, and Paoletti, “Citizenship, Deportation and the Boundaries of Belonging,” 547.

4 Daniel Kanstroom, “Deportation, Social Control, and Punishment: Some Thoughts about Why Hard Laws Make
Bad Cases,” Harvard Law Review 113, no. 8 (June 2000): 1892.

50 Ines Hasselberg, Enduring Uncertainty: Deportation, Punishment and Everyday Life New York and Oxford:
Berghahn Books, 2016), 28.

5! Sunaina Maira, “Radical Deportation Alien Tales from Lodi and San Francisco, in Deportation Regime:
Sovereignty, Space, & the Freedom of Movement, ed. Nicholas De Genova and Nathalie Peutz (Durham, NC: Duke
University Press, 2010), 298.

52 Maira, “Radical Deportation,” 298.
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drawn from the criminal justice system. Expulsions and deportations have come to be among the
main devices to enforce modern migration policies.”* While once an immigrant would have been
forgiven for most transgressions and permitted to stay in the country, the contemporary system no
longer accommodates “human frailty,” says Morales.>* In the United States, this linking of crime
and immigration has led to the development of the largest, most brutal deportation regime in the
country’s history.>?

A “powerful strand of American thinking that has linked immigration, openness, and
universalism” to form “the logic of American history” emerged in writing about the United States
from time of the founding of the country, according to Kunal Parker.’® George Washington is
believed to have uttered, "May America be an Asylum to the persecuted of the earth!," as he toasted
the departure of last British soldiers from American soil after the revolution,>” and Thomas Paine
proudly declared in Common Sense that America would be “an asylum for mankind.”® This idea
of openness and welcome bears out in sheer numbers of immigrants—millions have left their
homelands to make a new life in America. But in other ways, the country has failed to live up to
the vision of a place of refuge for all, and the nation’s history has been tarnished by exclusion and

nationalism,* which I will examine more closely in Chapter 1.

53 Emanuela Paoletti, “Deportation, non-deportability and ideas of membership,” Working Paper Series No. 658,
Refugee Studies Centre, Oxford Department of International Development, University of Oxford, July 2010.

54 Morales, “Transforming Crime-Based Deportation,” 699-701.
55 Kanstroom, Aftermath, 5; Morales, “Transforming Crime-Based Deportation,” 699-700.

56 Kunal M Parker, Making Foreigners: Immigration and Citizenship Law in America, 1600-2000. New Histories of
American Law, Cambridge: Cambridge University Press (2015), 2.

57 Jill Lepore, This America: The Case for the Nation (New York: Liveright Publishing Corporation, 2019).
8 Thomas Paine, Common Sense (New York and London: G.P. Putnam’s Sons, 1894), 101.

% Adam Goodman, The Deportation Machine (Princeton, NJ: Princeton University Press, 2020), 3; Parker, Making
Foreigners.
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Parker and Adam Goodman show that even for many native-born Americans, citizenship
in the United States has been unequal or even unavailable.®* Human enslavement was a legal
practice for much of American history, and even free Blacks in antebellum America were legally
subordinate to whites.®! Legal disabilities on women, Blacks, and Native Americans, and other
non-white groups remained firmly in place and were removed only very slowly and after great
struggle.®? Despite achievements in greater legal equality for marginalized groups, systemic
racism, sexism, and xenophobia continue to plague the country today. Parker links the histories of
these groups with that of immigrants and finds that both insiders and outsiders have been excluded
and rendered foreign.®* More optimistic about America’s future, Lepore places immigrants within
the “agony of the nation’s past” but finds hope in a future built on its ideals of equality, “America’s
best idea.”%* “The United States is a nation founded on a revolutionary, generous, and deeply moral
commitment to human equality and dignity,” she writes, and regardless of the struggles of the past
and the challenges of the future, the country still holds to these beliefs.%

Kanstroom roots US deportation history in laws compelling the removal of particular
groups of people, such as the brutal removal of American Indians from their native lands and the
forced return of fugitive slaves to their owners.®® He traces the history of US deportation law from

the early English antecedents through today and finds that the US deportation regime “has grown

60 Parker, Making Foreigners,18-19.

! Goodman, The Deportation Machine, 3; The Fugitive Slave Act of 1850, for example, required that slaves be
returned to their owners, even when the slaves were located in free states. Pub. L. 31-60, 9 Stat. 462, available at
https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/9/STATUTE-9-Pg462.pdf [accessed June 11, 2021].

82 Parker, Making Foreigners, 86-99.
63 Parker, Making Foreigners.
% Lepore, This America, 135.
8 Lepore, This America, 135.

% Daniel Kanstroom, Deportation Nation: Qutsiders in American History (Cambridge, MA: Harvard University
Press, 2007).
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slowly, incrementally, and reactively.”®” Extended border control based on anti-Chinese sentiment
in the nineteenth century begat deportation policies based on post-entry social control in the
twentieth century, which gradually expanded into the “tsunami” unleashed on criminal aliens over
the last few decades.®® More than simply part of the immigration system, he writes, deportation “is
a powerful tool of discretionary social control, a key feature of the national security state, and a
most tangible component of the recurrent episodes of xenophobia that have bedeviled our nation
of immigrants. It is a mechanism of scapegoating, ostracism, family and community separation,
and, of course, banishment.”%’

Goodman and Torrie Hester both build upon that foundation with more recent scholarship.
Goodman examines deportation in the United States as an expression of national identity and
power, against which both citizens and noncitizens have struggled “to define what it means to be
American.””? Like Kanstroom, Goodman connects expulsion of immigrants to the forced removals
of Native Americans and fugitive slaves in finding deportation to be “part of a longer continuum
of projects of empire, exploitation, and forced migration throughout US history.””! Because
national deportation regimes are formed within the international system of states, Hester looks
outside the US borders to place its deportation history within the international framework that was

developed beginning in the early twentieth century. His work shows that the international legal

regime facilitated deportations from the United States by creating a framework that gave states the

67 Kanstroom, Deportation Nation, 6.
88 Kanstroom, Deportation Nation, 227-28.
% Kanstroom, Deportation Nation, 5.
70 Goodman, The Deportation Machine, 2.

"' Goodman, The Deportation Machine, 3.

16



ability to both send and receive deportees.”” Together, all of these scholars show that deportation
in the United States has developed from a rarely implemented process to a vast, well-oiled machine
that dehumanizes and punishes primarily immigrants from poor, less developed countries.

A sliver of the literature that chronicles the history of deportation specifically focuses on
the passage of one of the laws that are primarily addressed in this thesis, the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996 (IIRIRA). Kerwin, for example, analyzes the
effects of [IRIRA to show how it laid the groundwork for the Trump administration’s policies. By
expanding the most punitive elements of deportation law already in place, [IRIRA provided the
“legal and operational structure” Trump needed to implement his anti-immigration policies.”
IIRIRA, he argues, “represented a signal attack on due process, immigrant families, and asylum
seekers.”’* It eroded the rule of law and set up a deportation system that “too often serves as an
instrument of exclusion and marginalization, and has become a symbol to the world of US cruelty
and injustice.””®

While much of the historical literature has documented the legal concerns and detrimental
impacts of IIRIRA-based deportation policy, less examined is the discourse—the rhetoric and
politics—that drove the passage of the law. Macias-Rojas presents an excellent account of the role
the War on Crime, and specifically mass incarceration, played in shaping the debate about
immigration.”® Crime politics of the 1980s and 1990s linked immigration with crime, influencing

deportation policymaking by intensifying the most punitive crime provisions of IIRIRA. Macias-

2 Torrie Hester, Deportation: The Origins of US Policy (Philadelphia: University of Pennsylvania Press, 2017). The
international framework also placed limits on the state’s ability to deport, such as the principle of non-refoulement.

73 Kerwin, “From IIRIRA to Trump,” 192.
74 Kerwin, “From IIRIRA to Trump,” 201.
5 Kerwin, “From IIRIRA to Trump,” 202.

6 Macias-Rojas, “Immigration and the War on Crime,” 1-25.
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Rojas faults both parties for the punitive turn deportation policy took during this period, a legacy
that endures in immigration discourse today. Johnson links race and class to immigration policy
from the same period, finding that US immigration laws “are nothing less than a ‘magic mirror’
into the nation's collective consciousness about its perceived national identity--an identity that
marginalizes poor and working immigrants of color and denies them full membership in American
social life.””” It is from this general immigration foundation that my research branches into a focus
on crime policy, racism, and nativist sentiment in the development of deportation of criminal

aliens.

Deportation and belonging within the system of states

As deportation has become more normalized, scholars have begun to theorize about the
role deportation plays within the modern international system of states. Walters, De Genova, and
Putz say that deportation is constitutive of citizenship and of state sovereignty under the modern
system of states: it is premised on territorially-defined states, and within those states, members and
non-members.”® The development of state system, says Barker, fused states, populations, and
territories, relocating claims of authority over populations from affiliations based on blood, tribes,
or religion to territorial markers.” “[T]he medieval patchwork was slowly transformed,” writes
Cornelisse, “into a more rigid system of independent territorial states in which political power was

exercised over people, no longer on account of their specific position in the body politic, but

77 Kevin R. Johnson, “The Intersection of Race and Class in US Immigration Law and Enforcement,” Law and
Contemporary Problems 72, no. 4 (fall 2009): 1.

8 Walters, “Deportation, Expulsion, and the International Police of Aliens,” 288; Peutz and De Genova, The
Deportation Regime, 7; Anderson, Gibney, and Paoletti, “Citizenship, Deportation, and the Boundaries,” 548.

" Vanessa Barker, “Democracy and Deportation,” in The Borders of Punishment, ed. Katja Franko Aas and Mary
Bosworth (Oxford, UK: Oxford University Press, 2013), 242.
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because they lived in a certain, clearly demarcated territory.”®® In 1648, the Peace of Westphalia
“anchored the principal of territorial sovereignty in international law,” assigning states authority
over “a distinct, territorially defined population,” according to Cornelisse.®! A world based on
borders created clear distinctions between “inside” and “outside” and eventually between “us” and
“them,” says Barker.? Anderson, Gibney, and Paoletti call deportation a “particularly definitive
and symbolically resonant way of dividing citizens from (putative) strangers.” > Because a key
feature of the modern state is that its authority to deport applies only to foreigners and not to
citizens,” they explain, deportation is an act of defining membership within the state, “a uniquely
powerful way in which state officials reassure the public of where the boundaries of citizenship
and membership lie.”%*

Scholars, including Nyers, Barker, Cornelisse, and Gibney, explain how dividing the world
into sovereign states responsible for people inside their territories reinforced the idea that there
exists a natural order of people and places. Nyers, in writing about irregularity in citizenship, says
that, under the international system, irregular migrants are “out of place” and deportation is the
mechanism by which they are returned to their “proper place.”®® “Nationalized citizenship

reinforces the boundaries of belonging and limits access to rights,” according to Barker.?¢ Looking

through a human rights lens, Cornelisse finds that deportation serves as a “litmus test” for the

80 Galina Cornelisse, “Immigration Detention and the Territoriality of Universal Rights,” in Deportation Regime:
Sovereignty, Space, & the Freedom of Movement, ed. Nicholas De Genova and Nathalie Peutz (Durham, NC: Duke
University Press, 2010), 106.

81 Cornelisse, “Immigration Detention and the Territoriality,” 107.
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8 Anderson, Gibney, and Paoletti, “Citizenship, Deportation and the Boundaries,” 556.
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international system of territorial citizenship.®” She argues that through “the indiscriminate
detention of unwanted foreigners, under conditions that seem to flagrantly violate some of the very
values that supposedly underpin liberal Western democracies,” this test shows that the modern
discourse of human rights has failed to live up to its aspirations.®® Similarly, Gibney sees
deportation as a legitimized form of forced migration that works with the system of states, which
sees deportees as simply returning to where they belong.?® According to Gibney, contemporary
states portray themselves as not simply random collections of people within the same territory but
of communities of shared values. Deportation affirms those values by rejecting those whose
behavior is unacceptable to the idealized values of the community.”® As Maira writes, “Deportation
connotes a moral judgment of worthiness and desirability that differentiates between “good”
immigrants who are not deported and “bad” immigrants who are.”!

Modern deportation, therefore, relies on and reaffirms the ‘“globalized system of
citizenship” governed by sovereign states.”> For much of history, expulsion was not between states
but within empires and between localities.”® In modern times, deportation has an “international

character” that requires not only the act of deporting from a state but also a state in which the

deportee will be received.” This process “continually resincribe[s] the borders of the nation.”> As

87 Cornelisse, “Immigration and Detention and the Territoriality,” 102.
88 Cornelisse, “Immigration and Detention and the Territoriality,” 102.
8 Matthew J. Gibney, “Is Deportation Forced Migration?,” Refugee Survey Quarterly 32, No. 2 (2013): 116.
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The Borders of Punishment, ed. Katja Franko Aas and Mary Bosworth (Oxford, UK: Oxford University Press,
2013), 219.
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95 Maira, “Radical Deportation,” 298.

20



migration between states has grown, so too have concerns about loss of control and sovereignty of
states in an increasingly globalized world.”® Gibney and Hasselberg explain that deportation is a
mechanism whereby the state can retake control of its sovereignty by exercising its right to
determine who belongs within its borders.”” Through deportation, a state “reinforces its own
sovereignty, renovating concepts such as ‘citizens’ and ‘aliens’ that establish the boundary
between those who are included and those excluded, attributing certain benefits to the former that

are denied to the latter,””®

including the right to remain within the territorial boundaries of the
state.”

Hindess, Kochenov, and Kanstroom explain that modern citizenship defines the
relationship between the state and its citizens and acts as a marker of belonging—citizens are full
members while noncitizens are something less.!% “If citizenship can be seen not just as rights and
responsibilities exercised within a polity, but a ‘marker of identification, advising state and non-
state agencies of the particular state to which an individual belongs,”” writes Paoletti, quoting
Hindess, “then deportation represents a means by which this principle can be operationalized.”!?!

While states historically banished their own members, the protection by the state against expulsion

of its own citizens is a relatively recent phenomenon, explain Anderson et al., Gibney, Kanstroom,

% Cornelisse, “Immigration and Detention,” 104.
97 Peutz and De Genova, The Deportation Regime, 30
8 Hasselberg, Enduring Uncertainty, 23.

99 “Perhaps the most important right of citizenship is the right not to be deported. This is true under US law, the laws
of other countries, and international law. Peter J. Spiro, Citizenship: What Everyone Needs to Know (New York:
Oxford University Press, 2020), 68. In the United States, see, e.g., 8 USC 1101(a)(3); Bilokumsky v. Tod, 263 U.S.
149 (1923), finding that “alienage is a jurisdictional fact; and...an order of deportation must be predicated upon a
finding of that fact.”

100 Barry Hindess, “Citizenship and Empire,” in Sovereign Bodies: Citizens, Migrants, and States in the Postcolonial
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and Walters.!?? “The rise of deportation as a form of expulsion is therefore marked from the latter
half of the nineteenth century onwards by the proliferation of international treaties and laws,
alongside diplomacy and informal agreements, which seek to institutionalize this norm,” writes
Walters.!9® As the state hardened into “a more defined membership unit in which insiders needed
clearly to be distinguished from outsiders,” Gibney contends, “the claim that each state was the
state of a distinct and unique people made it difficult for states to engage in the kind of absolution

»194 The rules of the international society that were

of responsibility central to banishment.
developing in the nineteenth century also dictated a duty that states accept the return of their own
citizens as a necessary corollary of the right to expel, he adds. “The sovereign right to deport,”
write Anderson et al., “is an extension of the sovereign right to exclude.”!%

International law has developed limits to the ability of the state to deport through the
principle of non-refoulement, which protects a person from being sent to a country where they
could be subject to torture or other types of serious harm, a protection Kanstroom calls the
“cornerstone” of refugee protection and “the core and most important norm of refugee law.”!%
The principle first appeared in Article 33(1) of the 1951 Refugee Convention states that “No
Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the

frontiers of territories where his life or freedom would be threatened on account of his race,

religion, nationality, membership of a particular social group or political opinion.” Kanstroom

102 Anderson, Gibney, and Paoletti, “Citizenship, Deportation, and the Boundaries,” 548; Kanstroom, Deportation
Nation, 26; Gibney, “Deportation, Crime, and the Changing Character,” 221; Walters, “Deportation, Exclusion,”
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calls non-refoulement the “cornerstone” of refugee protection and “the core and norm of refugee
law.” However, he also notes that non-refoulement offers “a focused and limited protection”
against removal, in part because its application does not benefit all refugees.!?” Section 2 of Article
33 excludes from protection “a refugee whom there are reasonable grounds for regarding as a
danger to the security of the country in which he is, or who, having been convicted by a final
judgment of a particularly serious crime, constitutes a danger to the community of that country.”
In other words, it may not apply to refugees who are deportable due to criminal convictions. The
principle of non-refoulement is also recognized in the 1984 UN Convention Against Torture
(CAT). CAT applies to any person, not just refugees and does not contain an exclusion for criminal
behavior.!%® Kanstroom explains that CAT focuses more on the behavior of the receiving country
than on the categorization of the person who is deported.!” For CAT to apply, however, that
behavior must rise to the level of torture, a much higher standard for risk of harm than under the
Refugee Convention. Non-refoulement, therefore, restricts the state’s ability to deport, but its
application varies depending on the immigrants’ specific circumstances.

Barker argues that deportation is one of the most extreme forms of state power because it
is a public act of severing the relationship between the state and individual, “denying the possibility
of membership, forgiveness, or mercy.”!'% Anderson et al. also argue that deportation ends “the

relationship of responsibility between the state and the non-citizen by forcing the non-citizen
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beyond the sphere of the state’s authority,”!!! effectively, “a kind of civic death.”!!? For long-term

immigrants, argues Ellerman, removal “constitutes a coercive uprooting from their relatives,

113

workplaces, and neighborhoods, stripping them of de facto or de jure membership and fully

constituting them as aliens.!!*

Deportation makes non-citizens eternal guests of the state, write
Anderson et al.!!° Tt is a power that affects far more people than simply the deportee and that lasts
long after the act of removal is complete, explains Hasselberg.!'®

Beyond a way to confirm membership within a society, the severing of the relationship
between the state and the individual through deportation represents an act of performative
sovereignty by states, as explained by Nyers. Through the lens of “irregular” migration, he writes,
“deportation is one of the contemporary technologies of sovereignty, used to reaffirm and re-
stabilize dominant conceptions of political space and identity. If states are founded on acts of
exclusion, they performatively re-found themselves through ongoing exclusion.”!!” Fast, efficient,
and widespread deportation sends a signal that the state has the capacity to “control its borders, to
protect its population, to govern itself.” Deportation “reaffirms the centrality of the state as the
political community; it reaffirms the interstate system as the space of the international; and it

reaffirms the citizen as the subject of the political.”!!®

1 Bridget Anderson, Matthew J. Gibney, and Emanuela Paoletti, The Social, Political and Historical Contours of
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Like Nyers, Peutz and Genova describe deportation as a technique by which a government
signals its own effectiveness.!!” Deportation policies, writes Hasselberg, “assure the voting public
that the problem has been identified, and is being addressed through state power.”!?° Paoletti
agrees that by removing unwanted bodies from the state, the government demonstrates to the polity
its authority within national borders.'?! She contends that the state expresses its policing powers
by exercising post-entry social controls and excluding those whose presence may pose a threat to
public order.!?? Ellerman concurs, “Deportation is an expression of the basic policing powers of
the state: its agents employ this tool to enforce laws that regulate entry across and residence within
its borders, and to exclude individuals who may pose a threat to the public order.”'?* High levels
of deportation, then, are a signal of strength. Thus, through these increasingly draconian controls
of borders, says Genova, “the practice of deportation has...emerged as a definite and increasingly

pervasive convention of routine statecraft.”!?*

Deportation harm
As deportation has become more normalized in the United States and around the world, a
growing body of the scholarship on deportation has studied the physical, psychological, and social

harm caused by the practice.!?> “In particular, deported migrants report poor psychological well-
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being and high rates of mental health disorders, harmful patterns of substance use, engagement in
behavioural risk practices which place them at risk of acquiring HIV or sexually transmitted
infections and often face significant barriers to accessing healthcare.”!?¢ Buckinx and Fillandra
document four dimensions of harm—economic, social, physical, and psychological—in arguing
for an approach to deportation they term jus noci.'>’” Whether defined as a setback of interests,
rights, or conditions, harm is “central to contemporary normative ideals,” and removal of a
noncitizen is a violation of that person’s right to not be harmed.!?® Under jus noci, democratic
states would be required to take into consideration the harm a deportee would be likely to suffer
and refrain from deporting the person when the risk of harm is too great.

Coutin and Dingeman-Cerda find the post-deportation effects to be “confounding”—
despite the popular notion of deportation as an unproblematic mechanism for returning migrants
fo their home, deportees experience a sense of exile from what they consider their real home.!?’
They deem deportation a form of “social suffering,” that is, the trauma of deportation is inflicted
not only on individuals but on the entire society. In the case of returnees to El Salvador, that social
suffering has direct ties to the experiences of violence during that country’s civil war. Deportation
results not only by the poor choices of the deportees but also by the sociopolitical histories of

countries like El Salvador.
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Kanstroom!3? and Nyers!3! posit the existence of what has been deemed the “deportspora,”
a diaspora that has been created by deporting large numbers of people with strong ties to the United
States but have been isolated far from home. Hundreds of thousands of people around the world
who were raised and acculturated in the United States have been exiled either because of criminal
activity or because they were living in the United States without legal status. They share certain
traits: they are dispersed across the world not by choice but through rejection, and they often
maintain a deep connection to the United States, through social, familial, and cultural ties. Through
the study of this diaspora, these researchers consider the growing efforts at anti-deportation
activism—through law (Kanstroom), political movements (Nyers). Khosravi, too, envisions a
diaspora of returnees in arguing that, unlike other forms of diaspora that engender multiple
belonging, in deportation renders “the spatial and temporal stretching of abandonment”—non-
citizens in one country and estranged citizens in another.!3?

Researchers have also begun to study the collateral consequences of deportation on the
families deportees leave behind. Golash-Boza argues that these families, who are
disproportionately among the most vulnerable members of American society, experience
punishment similar the harm imposed on families of incarcerated persons.!3* Unlike the time-
limited terms of incarceration, however, deportees are often removed for life, therefore

opportunities for family reunification are limited, according to Boehm.!3* This life sentence for
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both the deportee and the family, she argues, amounts to a humanitarian crisis that extends inside
and outside the borders of the United States.

Scholars are overwhelmingly critical of the practice of deportation. In fact, my research
did not uncover any scholars who defend the practice. Instead, they overwhelmingly question
whether the gains made by such a draconian deportation system is worth the harm it inflicts,
especially where the process involves long-term residents. Many immigrants removed from the
United States spent years following their criminal convictions becoming valued, productive
members of society. They are de facto members of the society, regardless of their legal status, says
Birnie,!* and the value gained from initially welcoming these migrants is lost when that
membership in society is simply thrown away. While some deportations may be warranted, argues
Kanstroom, the current system in the United States is grossly disproportionate to the dangers many
of these immigrants pose to Americans.'*® Legal re-entry following removal is a very long process,
if it happens at all.'*” Boehm argues that deportees often try to come back illegally to be reunited
with their families and return to their real homes, increasing the illegal migrant population and

leaving in the shadows the very people from whom the state claims they are protecting their

population.!38

Deportation of refugees
The special case of refugees represents a particularly problematic aspect of deportation.

Defined by Betts and Loescher as “people who cross international borders in order to flee human

135 Rutger Birnie, “Citizenship, domicile and deportability: Who should be exempt from the state’s power to
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rights abuses and conflict,”!3

refugees have been a central feature of the international politics
since the beginning of the state system and have been the focus of much scholarly research,
especially since the formation of the modern international refugee protection regime following
World War II, when millions of people were displaced from their homelands.'*® Through the
United Nations, the 1951 Refugee Convention and the 1967 Protocol Relating to the Status of
Refugees set the framework for international refugee protection.!*! These and other instruments
vested in the states, both individually and collectively, the responsibility to care for displaced
persons and to defend their rights and security.'*? Decades after the refugee regime was put into
place, however, state acceptance of this responsibility has been, as Kerwin describes, “begrudging,
half-hearted, and tepid at best.”!#?

Responding to displacement challenges the international system of states and
cooperation.'** Betts and Loescher argue that “[t]he ‘figure of the refugee’ ... [symbolizes] the

failure of the state-citizen-territory relationship assumed by the state system to ensure international

order and justice.”!* Implicit in world politics is the understanding that states are responsible for
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ensuring basic rights and protections of their citizens, they write.!¢ The inability or unwillingness
of the country of origin to provide those rights and protections then breaks down the relationship
between citizen and state, requiring another state or states to step in. Arendt wrote that the plight
of refugees during World War II made us “aware of the existence of a right to have rights...and a
right to belong to some kind of organized community, only when millions of people emerged who
had lost and could not regain these rights because of the new global political situation.”'*” That
loss of rights continues today, with millions of refugees housed in camps outside their own
countries and only a small fraction of the world’s displaced population who are resettled into new
countries, including the United States.!*®

When the United States does accept refugees, Hing argues, it brings them in as part of the

American family.!'¥

If a refugee makes a mistake and commits a crime, they should be handled in
a way that continues the actualization of their incorporation into society rather than that gives up
on them.”!>® That responsibility is never greater than in situations where the United States played
a role in creating the situations that forced people into their refugee status, such as in Cambodia.

The aggressions of the United States in Southeast Asia during the 1970s and 1980s led to hundreds

of thousands of displaced persons seeking refuge. The plight of Cambodian refugees, who fled
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from unimaginable dangers and arrived in the United States to start a new life, is well documented
in the literature. Yet, as Chow, Cowan, and Hing chronicle, oftentimes the hardship did not end
when they reached America.'*! Upon arriving in the United States, many refugees had little support
and few resources and often settled in high-crime, low-income areas.!>> Even today, Cambodian
refugees continue to struggle with the traumas of the violence they fled, facing a loss of their
previous status and difficulty transitioning to a new and foreign culture.!> Refugee children
remain caught between two worlds—that of the former homeland that they barely knew and that
of their new lives in the United States where they also remain outsiders. These struggles have
contributed to the disproportionately high levels of criminal behaviors by Cambodians, putting
them at heightened risk for deportation and return to a country they never really knew—a further
displacement in their already precarious lives.!>*

Deportation becomes the next step in the multiple displacements of Cambodian refugees.
Ethnographic accounts, by Cowan and Cengel, for example, of post-deportation Cambodians
illustrate their plight upon arrival in their new homeland. Cowan tells the stories of several
Cambodian refugees who were deported from the United States due to criminal convictions and
documents a number of negative effects once the refugee arrives in the receiving country, including

stigmatization, discrimination, and violence.!>> Cengel provides some of the few accounts
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specifically focused on mentally ill persons'>® and women'>” who were deported from the United
States to Cambodia. Women make up only a small fraction of deportees, and little attention has
been focused on the unique challenges women deportees face. These areas, as well as focus on
post-removal effects in countries that are still places of conflict, as suggested by Majidi and
Schuster, would benefit from additional future research.!'>?
Methodology

Two main questions frame the research of my thesis. First, how did the United States
deportation regime evolve over time into the massive system we see today? To answer this
question, I turned primarily toward academic literature research that chronicled the history of
immigration and deportation policies in the United States. I reviewed the academic literature to
understand the political implications of immigrants within American society and how decisions
are made with regard to migration policy. As I outline in Chapter 1, these sources show that
immigration was crucial to the development of the United States but deep-seated fears about
foreigners often outweighed the practical aspect of immigration. Deportation policy played only a
minor role in immigration policy for much of the country’s history until the linking of crime and
immigration policy in the 1990s led to a turning point. No longer on the periphery, deportations
suddenly played a central role in the country’s immigration policy.

My second question focuses on that critical juncture and asks what happened during that
period to drive the sudden change. To answer this question, I performed primary research through

an analysis of contemporaneous discourse. “The goal of discourse analysis is to provide
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interpretive claims based on a description of power relations in the context of historically
specifically situations.”'> To meet this goal, I scoured the Congressional Record for any actions
related to the passage of these laws and located and reviewed the debates that preceded the vote
on each act. I researched newspaper articles, focusing on news sources in areas with high
concentrations of immigrants, such as Los Angeles and Boston, as well as on major national
newspapers, such as The New York Times and The Washington Post. 1 also read speeches by
political figures, such as Bill Clinton’s State of the Union Address to Congress in 1995, and located
and reviewed reports from various bodies, such as from the US Senate Foreign Relations
Committee, the Congress Research Service, and the US Government Accountability Office. I also
reviewed the National Archives for documentation related to each the bills and found, among other
documents, internal memos and reports written by Clinton administration officials. Many of the
organizations involved in immigration issues in the 1990s continue to operate today, so I reviewed
the website of several pro- and anti-immigration organizations for statements, reports, blog
postings, news clippings, and other documentation regarding their stance in relation to the 1996
laws. By analyzing these documents, I found that the political and public discourse of the 1990s
used immigrants as a scapegoat to exploit public concerns about crime. As I show in my thesis,
marking criminal aliens as clear and imminent threats to the internal security of the United States,
despite data that challenged such assumptions, drove the policy-making that resulted in the passage
of the 1996 laws.

Because of the continually changing circumstances of deportation in the United States, I
also relied on these news sources for updates of changes to the exercise and enforcement of the

deportation laws. These sources have provided information about the targeting of refugee
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community groups, actions taken by elected officials to fight mass, indiscriminate deportation
enforcement, and the dangers that some deportees have experienced when they were removed from
the United States and sent back to their home countries. Collection of individual immigrant stories
through news media reports. Because of the difficulty of locating these individuals, their location
in countries outside of North America, and the potential for harm due to their vulnerability, I chose
not to attempt to interview such individuals directly and instead rely on the personal stories shared
with academic researchers and journalists from highly regarded news organizations, such as The
New York Times, NPR, The Atlantic, and Foreign Policy.

Throughout my thesis, I use data analysis to support my historical research. I collected
multi-year data about various aspects of immigration and crime from a number of sources,
including, among others, the US Department of Justice Bureau of Justice Statistics, the US
Immigration and Customs Enforcement statistical yearbooks, the US Department of Homeland
Security Office of Immigration Statistics, and the Brennan Center for Justice at the New York
University School of Law. I then compiled and analyzed the data and created charts to illustrate
changes in immigration and crime-related statistics over time.

This thesis is intended to review deportation through a political science, rather than legal,
lens. However, it would be impossible to thoroughly evaluate the US deportation regime without
at least a high-level analysis of the controlling law. Recognizing that “immigration law is complex
to the point where it would ‘cross the eyes of a Talmudic scholar’ and an arena where ‘morsels of
comprehension must be pried from mollusks of jargon,”” I did not intend my legal analysis to be
exhaustive. I am not an immigration lawyer, and expertise in the field would requires years of
training. Therefore, I limited my review to the primary legislation that controls US deportation law

today, including AEDPA and IIRIRA, as well various sections of Title 8 of the United States code,
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“Aliens and Nationality.” In addition to a textual analysis of the statutes, I also researched US
Supreme Court case law to understand the Court’s interpretation of the deportation statutes. I also
investigated various sources of international law, including United Nations treaties, conventions,
and customary international law and reviewed cases brought before various international human
rights tribunals and the academic literature with respect to deportation and human rights law.

My intention from the outset of this project was to speak with people who are directly
involved in deportation issues. Because of the difficulty of locating deportees and their status as
vulnerable individuals, I determined early on that conversations with anti-deportation advocates
would be more practical. A number of country-specific community groups have been working to
protect members of their communities from deportation enforcement, through rallies, lawsuits, and
lobbying. As advocates, these interview subjects personally know many people affected by the
deportation policies and remain apprised of the current status of deportation law enforcement. In
preparation for interviews, I completed the university’s human research ethics approval through
the Office of Research Services, including completion of the Tri-Council Policy Statement: Ethical
Conduct for Research Involving Humans Course on Research Ethics (TCPS 2: CORE). Once
approval was granted, I sent enquiries to six different advocacy organizations to request
interviews: Southeast Asia Resource Action Center (SEARAC), the Florence Project, Formerly
Incarcerated Group Healing Together, the American Civil Liberties Union of Michigan, the
Immigrant Legal Resource Center, and Asian-Americans Advancing Justice. Only one
organization—SEARAC—responded. I interviewed Nary Rath,'®® immigration policy advocate
for SEARAC, which advocates for justice and equity for the Vietnamese, Cambodian, and Laotian

communities. Ms. Rath, the child of Cambodian refugees, focuses her work on detention and
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deportation. My question topics included an overview of the advocacy work and priorities of her
work and their coalition partners, updates on the status of deportation advocacy efforts nationally,
and her thoughts on the near future of the deportation regime in the United States. I surmise that
the lack of response to my additional requests stems from the disruptions caused by the Covid-19
pandemic.

Together, these sources provide a broad understanding of how the US deportation law and
policies developed over the course of history, the discourse that directed that development, and
how those laws and policies fit within the international deportation regime. They offer a look into
the lives of the individuals affected by deportation and the harms that result from such a draconian
practice. My thesis uses a framework of justice as it emerges from these historical and political
contexts of deportation, then applies that framework to the case of Cambodia to show the moral
challenge of a system that has been developed through the push and pull of forces that conflict

with fundamental American values of justice.
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Chapter 1: The Development of the United States Deportation Regime

The concept of deportation presents a difficult conflict for liberal democracies like the
United States.!! On one hand, a longstanding principle dictates that states should be able to
determine their membership, including removing those within their borders. On the other hand,
states are expected not to harm those under their control, a concept reflected in American
jurisprudence—the Bill of Rights presents a list of prohibitions on harms committed by the
government. But while one may recognize the legitimate right of a state to control its borders and
territory through deportation, that acceptance “surely does not require acceptance of the current
system, which has vastly exceeded any historical precedent in terms of its size, its ferocity, its
disproportionality, its disregard for basic rights, and its substantial negative effects.”!®? I will
establish the development of the contemporary US deportation regime in Chapter 1, and in Chapter
2 I will address the harsh realities that system produces.

Immigration and deportation policy in the United States have changed dramatically over
the past two centuries. Although America has long been “celebrated in popular mythology as a
nation of immigrants that has welcomed foreigners throughout its history,”!¢* that history has been
punctuated by periods of anti-immigrant sentiment, racial animus, hyper-nationalism, and
exclusion, which have moved deportation from an extraordinary and rarely used sanction to a

formal, automatic penalty, applied expansively and indiscriminately.!64

This chapter traces that
transformation, from the colonial era through today. This review shows that United States

immigration laws can be seen as a “’magic mirror’ into the nation’s collective consciousness about
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its perceived national identity—an identity that marginalizes poor and working immigrants of
color and denies them full membership in American social life.”'®> Alongside the development of
the US immigration and deportation regime grew an international deportation regime. This chapter
takes a brief look at the development of the international deportation regime and places the

contemporary US deportation system within the international human rights framework.

Outsiders and deportation in American history

Practices of exclusion and removal in America began when the first settlers arrived on its
shores, decimated indigenous communities, and imposed colonial rule on peoples who had long
made the land their home.!%® Colonization required abundant immigration and “was facilitated by
English removal laws aimed at over-population, forced movement of the poor and of laborers,
control of political dissidents, and punitive measures aimed at convicted criminals.”!%” Indeed, the
English practice of banishing criminals to the New World was integral to the populating of the
colonies.!®® ‘Sir Walter Raleigh had written passionately of the need for England to ‘disburden’

itself of excess population ‘and lay the load upon others.”!%® A combination of voluntary migration
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and compulsory removal led to the movement of hundreds of thousands of people to the New
World by the mid-eighteenth century.!”

Most colonial governments recognized the need for immigrants and offered inducements
to attract new settlers.!”! Ultimately, however, immigration and naturalization decisions were
under the authority of the British Crown. Originally supportive of sending immigrants to the
colonies, the Crown promoted these policies and incentives for immigrants to settle in the New
World, but by the late 1700s it had changed course and imposed restrictions on immigration,
resisting demands by the colonists for more open immigration policies. Despite being populated
primarily by immigrants and understanding the need for new laborers, people in the colonies were
never entirely enthusiastic about receiving newcomers. Some towns in New England required
consent by a vote of the town before any stranger was allowed as an inhabitant.!”? The general
feeling about receiving immigrants has been characterized as “welcome tinged with misgiving.”!7?

Still, removal after an immigrant had arrived remained rare.!”* Challenges such as the cost
and difficulty of crossing the Atlantic, the vast expanses of land within the colonies, and the need
for labor, as well as confusion about the authority of the Crown and the colonies over immigration,
complicated the removal of people from the territory.!”> “Some colonies tried sending expelled

criminals or poor immigrants back to England, but that was generally too expensive and inefficient.

Consequently, expulsion was not a widespread practice in the colonial period, but when it
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occurred, people were ousted from the community with little concern for where they
went.”!76Although rare, deportation in the colonies did exist. “Indeed, the functional forbears of
much of our current system may be easily seen.”!’” Removals were driven primarily by economic
and religious concerns, and banishment for circumstances such as the failure to meet conditions
for admission and even adultery occurred.!”® Legal proceedings over deportation tended to involve
considerable discretion, and rigid enforcement was frowned upon.!” The colonies were a place

where people were sent, not where they were removed.!*

“I had always hoped that this land might become a safe & agreeable Asylum to the
virtuous & persecuted part of mankind, to whatever nation they might belong.”

—George Washington, 1788

“The Nation’s first 100 years was ‘a period of unimpeded immigration.””!®! Following the
revolutionary war, the newly-drafted United States Constitution contained only minimal
references to immigration and nothing about deportation. The new government had more pressing
issues to address than issues of immigration. The authority over immigration was considered part
of the police power of the states rather than a federal concern, further diminishing attention toward
the issue.!®? Attitudes among Americans toward immigration toward tended to be contradictory—

on one hand was the vision of asylum for the oppressed and personal liberties fought for by the
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revolutionaries; on the other were concerns about the social consequences of welcoming outsiders,
especially incoming convicts.!'®3

As in pre-revolutionary times, immigrants’ contributions were vital to the success of the
country, but many people feared that immigrants would also contribute to societal decay.'®* This
conflict was reflected in the debates over the Alien and Sedition Acts of the 1790s. Fighting in
Europe strained America’s foreign relations and led to disagreements between the parties of the
time—the Federalists, led by President John Adams, and the Democratic-Republicans, led by
Thomas Jefferson and James Madison. The Federalists wanted stronger relations with the
country’s major trading partner Great Britain, while the Democratic-Republicans preferred
building up relations with France, a burgeoning democracy.!®> Notably, many immigrants had
supported Jefferson rather than Adams in the presidential contest of 1796.!86

Adams and the Federalists, fearing that immigrants contributed to the instability of the new
republic, sought to protect America from what they saw as radical influence by enacting four
laws—the Alien and Sedition Acts—three of which had a profound impact on immigration in the

United States.'®” The Naturalization Act'®® made it harder for foreigners to become United States

citizens, while the Alien Enemies Act'® gave the president the power to deport citizens of any
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country with which the United States was at war.!°° The Alien Friends Act!'®! took that power a
step further and allowed the president to deport anyone he believed was being subversive.'*? (The
fourth act, the Sedition Act,!”* made criticism of the government a criminal act.'**) During debates
over the acts, Madison argued that removal constituted a severe form of punishment: “If a
banishment of this sort be not a punishment, and among the severest of punishments, it will be
difficult to imagine a doom to which the name can be applied.”'®®> He and his fellow Jeffersonians
were gravely concerned about the amount of power the acts gave to the president and the lack of
regard for constitutional protections of the Bill of Rights.!”® The debate became an issue in the
election of 1800 between Adams and Jefferson, leading to a victory for Jefferson, who used the
powers of the presidency to water down the effects of the laws.!"’

While the passage of the acts was grounded in fear and formed the root of immigration
criminalization in the United States,'*® that tendency was quickly tempered by those who favored
a calmer, more balanced approach, offering more integration of immigrants into American society.
Daniel Kanstroom explains, “[1]f the powerful rhetoric of the Republican critics of the Federalists’
‘Aliens laws’ resonates today more than that of the law’s supporters, it is for reasons that should

be respected: it speaks to our best constitutional traditions, our highest aspirations, our proudest
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heritage, and the most expansive egalitarian vision of the nation of immigrants ideal. It reminds us
of the transitory nature of fear and of the responsibility of a mature constitutional legal system to
transcend fear and to balance it against more long-lasting concerns.”!*

The flow of immigrants was initially slowed during this period due to both the American
Revolution and the on-going wars in Europe, but it increased sharply with a great wave of
European immigrants in the 1840s.2° One of the primary drivers of immigration was the potato
famine, which forced hundreds of thousands to flee Ireland and move to the United States.?°! The
Irish immigrants were generally quite poor, and virtually all were Catholic. Upon arrival in the
United States, they faced discrimination from wary native-born Protestant Americans who saw
them as a threat and their Catholic faith as suspicious. Political upheaval and economic woes

throughout Europe also drove other groups to immigrate in search of new opportunities and a better

life during this period of mass migration.?%?

“Give me your tired, your poor,

Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore.
Send these, the homeless, tempest-tost to me,
I lift my lamp beside the golden door!"

—Emma Lazarus, The New Colossus, inscribed on the Statue of Liberty, 1883

After the Civil War devastated the country, President Abraham Lincoln saw immigrants as

one key to healing the nation. In his annual address to Congress in 1864, President Lincoln said,
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“I regard our immigrants as one of the principal replenishing streams which are appointed by
Providence to repair the ravages of internal war and its wastes of national strength and health.”0?
Beginning in 1862 and lasting through the turn of the century, the country embarked on three
changes in immigration law that would lead to the creation of a federal deportation system: the
federalization of immigration control, the legitimation of federal deportation laws, and the addition
of post-entry social control deportation laws to extended border control laws.?

Originally a matter of state police power, from the mid-nineteenth century onward,
immigration became a joint state-federal enterprise.??> The Civil War and emancipation created
enormous demands for labor, leading to federal laws promoting immigration. By the mid-1870s,
however, the mood of the nation had changed, and Congress began passing laws limiting
immigration.?°® The first real federal immigration legislation came in 1875 with an act that
prohibited entry into the country by convicts and prostitutes.?’” Around the same time, a pair of
cases in the Supreme Court marked the effective end of state involvement in immigration policy
in favor of a federal approach.2® Congress extended its powers over the nation’s borders by

passing the first comprehensive federal immigration law, the Immigration Act of 1882, which

called for the removal of “a variety of persons, including convicts, ‘idiots,” ‘lunatics,” and persons

203 Abraham Lincoln, Fourth Annual Message to Congress, December 6, 1864, available at
https://millercenter.org/the-presidency/presidential-speeches/december-6-1864-fourth-annual-message.

204 Kanstroom, Deportation Nation, 92.

205 Kanstroom, Deportation Nation, 92; Hester, Deportation: The Origins, 2.
206 Kanstroom, Deportation Nation, 93.

207 padilla, 559 U.S. at 290.

208 Kanstroom, Deportation Nation, 93, referring to Henderson, et al. v. Mayor of New York, et al., 92 U.S. 259
(1876), and Chy Lung v. Freeman, 92 U.S. 275 (1876).
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unable to care for themselves.”?% This federal power was part of a newly expanding administrative
state—*“a central feature of Progressive state building.”?!°

The latter half of the nineteenth century was a period of unprecedented migration globally,
as millions of immigrants moved around the world thanks to industrialization labor demands and
new transportation technologies.?!! The United States received the largest number of migrants—
between 1880 and 1924, more than twenty-four million people moved to America.?!? In just four
decades, the United States population more than doubled, from fifty million to 106 million
people.?!3 “People on US soil, from immigrants to citizens, lawmakers to bureaucrats, confronted
enormous changes wrought by the numbers of immigrants, the new streams of immigrants, and

massive industrialization and urbanization.”?!*

This huge influx of newcomers, bringing their
foreign languages and unusual cultures, challenged traditional notions of what it meant to be
American. “The smaller and more fluid the world became, the flimsier were stories of ancient
nations made of a single people, united by a shared line of descent, and the more eagerly people

keen for political power searched for rationales for exclusion, discrimination, and aggression.”?!>

The United States experienced a surge in xenophobia and calls for immigration controls.?!®

Among those immigrants were large numbers of Chinese, who began arriving in California

after the discovery of gold in 1848. In 1850, around 750 Chinese immigrants came to America; by

209 Immigration Act of August 3, 1882, 22 Stat. 214; Kanstroom, Deportation Nation, 94.

219 Kanstroom, Deportation Nation, 97; Goodman, The Deportation Machine, 21.

211 Hester, Deportation: The Origins, 3; see also The Chinese Exclusion Case, 130 U.S. 581 (1889), 594-95.
212 Hester, Deportation: The Origins, 3.

213 Goodman, The Deportation Machine, 10.
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215 Lepore, This America, 71.

216 Goodman, The Deportation Machine, 10.
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1870, that number had exploded to more than 63,000.2!7 Nearly all of the immigrants were men,
laborers who toiled in jobs building the western United States, such as laying tracks for the new
cross-country railroad.?!'® “Although Chinese labor proved essential to the growth of the United
States during the second half of the nineteenth century, many Americans saw Chinese immigrants
themselves as posing an existential threat to the nation.”!” In response to these anxieties, Congress
began passing anti-Chinese immigration laws, including the 1875 Page Act, which excluded from
entry certain laborers and women suspected of prostitution.??’ In 1882, President Chester Arthur
signed the Chinese Exclusion Act, banning all immigration from China for a period of ten years??!
and setting forth the “policy and legal regime in which all deportations from the United States have
occurred ever since.”??? Racial nativism, where whites called for immigration restrictions out of
concern for threats to white superiority, had been growing nationally, but especially in the West,
with the influx of Chinese migrant laborers, who were subjected to oppressive state and local
discrimination.??® For the first time, racism was explicitly written into US immigration law.??*

In addition to prohibiting all Chinese laborers from entering the United States, the Chinese

225

Exclusion Act established grounds to deport Chinese immigrants,~=> making it the first federal law

217 Goodman, The Deportation Machine, 11.
218 Goodman, The Deportation Machine, 11.
219 Goodman, The Deportation Machine, 11.

220 Goodman, The Deportation Machine, 12; Jessica T. Simes and Mary C. Waters, “The Politics of Immigration and
Crime,” in The Oxford Handbook of Ethnicity, Crime, and Immigration, ed. Sandra Bucerius and Michael Tonry
(October 2013), 3.
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used for deportation.??® People in the western United States did not wait for the federal government
to take charge of deportations of Chinese citizens. “During 1885 and 1886, at least 168
communities carried out Chinese expulsion and self-deportation campaigns, relying on a
combination of force and coercion in hopes of accomplishing what the federal government could
not, or would not, do. Many of these purges involved violence; some concluded in massacres.”??’
Over time, Congress passed federal laws imposing more restrictions on Chinese immigrants and
limiting further immigration.??3

A few years after the Chinese Exclusion Act, the US Supreme Court’s decisions in Fong
Yue Ting v. United States’”’ and Chae Chan Ping v. United States’’’ (known as The Chinese
Exclusion Case) expanded the understanding of federal sovereignty over immigration.?3! Through
those cases, the Court established that deportation is an inherent aspect of the country’s sovereignty
and therefore the power to deport rests exclusively with the law-making branches of the federal
government.?*? This power is, according to the Court, “absolute and unqualified.”?3* “The powers
to declare war, make treaties, suppress insurrection, repel invasion, regulate foreign commerce,

secure republican governments to the States, and admit subjects of other nations to citizenship, are

all sovereign powers, restricted in their exercise only by the Constitution itself and considerations

226 Goodman, The Deportation Machine, 9.
227 Goodman, The Deportation Machine, 13.
228 Kanstroom, Deportation Nation, 97.

29 149 U.S. 648 (1893).

230 130 U.S. 581 (1889).

21 Hester, Deportation: The Origins, 5; Kanstroom, Deportation Nation, 118. To date, the US Supreme Court has
cited the Fong Yue Ting decision almost 100 times, most recently in 2020. The Court also used the plenary power
doctrine to sanction Congressional authority over Indian affairs, “describing the tribes a ‘wards of the nation.””
Kanstroom, Deportation Nation, 73.

232 Hester, Deportation: The Origins, 5.

233 Goodman, The Deportation Machine, 23.
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of public policy and justice which control, more or less, the conduct of all civilized nations,” wrote
Justice Field in The Chinese Exclusion Case.>**

In linking deportation to sovereignty, the Court invoked a novel concept called the plenary
power doctrine, which limits the judiciary’s authority to review legislative or executive actions.?3?
In other words, the legislative and executive branches have virtually limitless power to determine
who can come into the United States, who to exclude, and who to expel. Under the plenary power,
“the courts routinely permit ‘aliens’ to be expressly disfavored under the immigration laws in ways
that United States citizens—including the poor and racial minorities—could never be.”?3 The

plenary power doctrine remains the law of the land, and these cases have served as “legal precedent

for every deportation from the United States since.”?*’

“In the first place, we should insist that if the immigrant who comes here in good
faith becomes an American and assimilates himself to us, he shall be treated on an
exact equality with everyone else, for it is an outrage to discriminate against any
such man because of creed, or birthplace, or origin. But this is predicated upon the
person’s becoming in every facet an American, and nothing but an American ...
There can be no divided allegiance here. Any man who says he is an American, but
something else also, isn’t an American at all. We have room for but one flag, the
American flag ... We have room for but one language here, and that is the English
language ... and we have room for but one sole loyalty and that is a loyalty to the
American people.”
—Theodore Roosevelt 1907

24130 U.S. 581, 604.

235 Kanstroom, Deportation Nation, 119, noting that it is not clear the justices intended for this absolute authority to
extend to post-entry conduct; Hester, Deportation: The Origins, 14.

236 Johnson, “The Intersection of Race and Class,” 3.

237 Hester, Deportation: The Origins, 5. These cases still stand. Louis Henkin, “The Constitution and United States
Sovereignty: A Century of Chinese Exclusion and its Progeny,” Harvard Law Review 100, no. 4 (1987): 853. The
Tenth Amendment of the US Constitution states that powers not enumerated belong to the states or the people. From
the time of the adoption of the US Constitution in 1789 until the decision by the US Supreme Court in the Chinese
Exclusion Case, there was never any suggestion that international sovereignty gave implied power to the federal
government that were not enumerated in the Constitution. Henkin, “The Constitution and United States
Sovereignty,” 854.
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At the turn of the century, American society was gripped by huge social and economic
changes. “People on US soil, from immigrants to citizens, lawmakers to bureaucrats, confronted
the enormous changes wrought by the numbers of immigrants, the new streams of immigration,
and massive industrialization.”?*® Despite the country’s reliance on immigrants for industrial and
agricultural growth, “[r]ising levels of xenophobia often coincided with economic downturns.”?%
Stricter exclusion and deportation laws developed during this period, and “ongoing migration from
southern and eastern Europe and parts of Asia raised fears—similar to those that intensified the
anti-Chinese movement—about foreigners’ economic impact on the nation.”**° The Ku Klux Klan,
originally formed in the 1860s, was reborn during this period. “Its object was to ‘unite white male
persons, native-born Gentile citizens of the United States...to maintain forever white supremacy’
and to ‘conserve, protect and maintain the distinctive institutions, rights, privileges, principles,
traditions and ideals of pure Americanism.”?4!

Now that the federal government had full control over immigration, it took broad action to
respond to xenophobic anxieties by hardening borders and asserting sovereignty. Congress steadily
expanded the list of deportable classes, “narrowing the legal definition of what it meant to be
American.”?*? Laws prohibiting the admission of immigrants who had engaged in certain activities

before landing on American soil were extended to include behaviors committed after entry.?** In

1907 a federal statute was passed providing that a woman found to be a prostitute within three

238 Hester, Deportation: The Origins, 3.
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241 Lepore, This America, 87.
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years of entry could be deported,>**

while a 1910 amendment eliminated the three-year
requirement.?*> Through the Immigration Act of 1917, for the first time, Congress made broad
classes of noncitizens deportable for conduct that occurred on American soil, bringing “radical
changes” to the nation’s deportation law.?*¢ This Act served as the foundation for the modern
regime of post-entry social control deportation.?*’

“By the 1920s, the lines between the immigrants with lawful status, those ‘outside the law,’
and US citizens, which were previously somewhat fluid, had hardened significantly, with profound
national and international consequences that are unfolding still.”>*® A 1920 act added new
categories for deportation and denied re-entry for deportees.?*® A 1922 law added drug-related
crimes to the deportability list.>>* The vague language of crimes of “moral turpitude” was born
during this era and continues to confound interpretations today.?! In 1924, Congress established
the United States Border Patrol to guard the border with Mexico, empowering them to determine

migrants’ authorization and deport anyone deemed an “illegal alien” for the first time in United

States history.?>
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250 May 26, 1922, 42 Stat. 596, amendment to “An Act to prohibit the importation and the use of opium for other
than medicinal purposes,” approved February 9, 1909. Chapter 2, §2(¢) requires deportation of any alien convicted
of trafficking in the listed narcotics, https://uscode.house.gov/statviewer.htm?volume=42&page=596#; Kanstroom,
Deportation Nation, 134.

25! Kanstroom, Deportation Nation, 135. “Moral turpitude” survived a vagueness challenge in the US Supreme
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The biggest change to US immigration policy of the era was a two-part immigration act

passed in 1924 that banned immigration completely from Asia and imposed vast restrictions on

253

immigration from Europe.*>> The United States began admitting European immigrants following

a quota system based on “national origins.”>* “Determining, on no basis whatsoever, that 75
percent of the population of the United States was descended from the eugenically preferable
‘Nordic,” or northern European, stock, 75 percent of the new immigrants had to be ‘Nordic,’
t00.”2>% The national origins system stayed in place until 1965.25 The law also created a new
immigrant category called “aliens without proper visas,” who were now eligible for deportation.?’
Deportations during this period rose from 2,762 in 1920 to 19,436 in 1932.2%8

Our beautiful America was built by a nation of strangers. From a hundred
different places or more they have poured forth into an empty land, joining and
blending in one mighty and irresistible tide. The land flourished because it was fed
from so many sources--because it was nourished by so many cultures and traditions
and peoples.

And from this experience, almost unique in the history of nations, has come
America's attitude toward the rest of the world. We, because of what we are, feel
safer and stronger in a world as varied as the people who make it up--a world where
no country rules another and all countries can deal with the basic problems of
human dignity and deal with those problems in their own way.

—Lyndon B. Johnson, upon signing the 1965 Immigration Act

233 Immigration Act of 1924, Pub. L. 68-139, 43 Stat. 153.

254 Lepore, This America, 88.
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238 Kanstroom, Deportation Nation, 165. The Department of Immigration, housed within the Department of Labor at
the time, showed little sympathy for the plight of deportees. The increase in deportations over this period reflects the
devotion of the department to the task. “The bureau, however, was widely seen as corrupt, rather brutal, and
inefficient, Indeed, it was described by one observer in 1934 as ‘an open sewer...and a disgrace to civilization.’ It
was not until President Franklin Roosevelt appointed Frances Perkins to head the Department of Labor in 1933 that
the goals of the department changed. ‘Hereafter the deportation laws will be enforced with due regard to human
values, international amenities, and economic conditions within our own and other countries,” she wrote.
Kanstroom, Deportation Nation, 165. Her first act was to eliminate “case fixing and terrorization of aliens,”
including extorting money from immigrants through threats of deportation. Kanstroom, Aftermath, 94.
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Deportation policy during the latter half of the twentieth century followed the pattern set
by the development of criminal justice laws during the same period: xenophobia and nativist views
combined with a growing ethos of good government to create a centralized system of unparalleled
force, bureaucracy, and harshness.?>® This approach resulted in a “schizophrenic” combination of
harsh, unforgiving deportation laws mixed with generous protections of some immigrants, such as
the 1986 amnesty of millions of “illegal” noncitizens, the Violence Against Women Act protecting
spouses and children from abuse, and laws protecting victims of human trafficking.?°

The 1965 Immigration Act,?®! a centerpiece of President Lyndon Johnson’s civil rights
initiatives, ended the national origins quota system and shuffled immigration priorities. Almost
immediately, the national origins of immigrants to America began shifting from Europe to other
parts of the world.?®? Over the following fifty years, Europeans would diminish from around
seventy-five percent of the new immigrant population to just over ten percent. The largest increase
in total numbers was in immigrants from the Americas, whose share of the immigrant population
grew from about one-fifth to more than half, while the sharpest increase came from immigrants
from Asia. “As he signed the bill, President Johnson referred to the fairness of the newer system
as ‘self-evident.””?% Yet even after this monumental change in immigration policy, racial animus
toward non-Europeans—especially Asians—continued. Increased entry of Asians into the United

States “linguistically, culturally, and racially marked Asians as "foreign" and "outside" the national
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262 Johnson, “The Intersection of Class and Race,” 1.
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polity.”264

The passage of the Immigration Act of 1965 marked another phase in the paradox that
characterizes United States immigration history, the contradiction between the mythologized
image of a land of immigrants and the lived reality of anti-immigrant racism and the permanent
marking of immigrants as not “real Americans.”

Figure 1 shows the change in national origins of immigrants to the United States just before
the passage of the Immigration Act of 1965 and today. Although it had little effect on deportation

policy,?%* by changing the ethnic make-up of US immigrants, the act played a key role in generating

anti-immigrant sentiment that would later lead to the deportation policy of today.?%¢

264 Lisa Lowe, Immigrant Acts: On Asian American Cultural Politics (Durham, NC: Duke University Press, 1996),
8.

265 Kanstroom, Deportation Nation, 225.

266 Ethnically-motivated pushback against the act can be seen today in right-wing media. On April 29, 2021, Tucker
Carlson of Fox News ranted that the Immigration Act of 1965 marked “the worst attack on our democracy” because
it “completely changed the composition of America's voter rolls.” In other words, the act diversified the nation by
allowing immigrants from all over the world rather than simply those of European origin.
https://www.mediamatters.org/tucker-carlson/tucker-carlson-worst-attack-our-democracy-160-years-how-about-
immigration-act-1965
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Figure 1: Regions of Birth for Immigrants to the US, 1960-2019
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Source: Migration Policy Institute, Regions of Birth, 1960-2019, https://www.migrationpolicy.org/programs/data-hub/us-
immigration-trends#source

Refugee policies in the United States also changed dramatically during this period. “While
the domestic revolutions legitimated a less Eurocentric focus in refugee affairs and a definition of
refugee focused on the protection of individual rights, Cold War foreign policy concerns buttressed
the existing justification for aid to refugees and the established meaning of ‘refugee,””?®” a
narrower, more ideologically-based definition than that used by the United Nations. The Displaced
Persons Act of 1948268 limited “refugees” to Europeans displaced by World War II, following the

definition used by the Constitution of the International Refugee Organization (predecessor to the

267 Carl J. Bon Tempo, Americans at the Gate: The United States and Refugees during the Cold War (Princeton, NJ:
Princeton University Press, 2008), 9.

28 pub. L. 80-774, 69 Stat. 1009.
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United Nations High Commissioner for Refugees, or UNHCR).?®” The Refugee Act of 195327
revised the definition of “refugee” to include those fleeing Communist regimes.?’! The 1957
Refugee-Escapee Act amended the Refugee Act of 1953 but maintained the communist-oriented
definition of refugee (and expanded it to include those fleeing from Middle Eastern countries).?’?

While the United States was reaffirming its focus on Communism-related refugees, the
United Nations was broadening its scope. The 1967 Protocol Relating to the Status of Refugees
removed the reference to World War Il-era persecutions that had limited the 1951 Convention

Relating to the Status of Refugees.?”® In 1968, the US signed on to the UN Protocol, however,

269 United Nations, Constitution of the International Refugee Organization, 15 December 1946, United Nations,
Treaty Series, vol. 18, p. 3, available at: https://www.refworld.org/docid/3aec6b37810.html [accessed 11 June 2021].

270 pub. L. 83-203, 67 Stat. 400.

27! Section 2 (a) of the Refugee Act of 1953 reads: "Refugee” means any person in a country or area which is neither
Communist nor Communist-dominated, who because of persecution, fear of persecution, natural calamity or military
operations is out of his usual place of abode and unable to return thereto, who has not been firmly resettled, and who
is in urgent need of assistance for the essentials of life or for transportation. (b) "Escapee" means any refugee who,
because of persecution or fear of persecution on account of race, religion, or political opinion, fled from the Union
of Soviet Socialist Republics or other Communist, Communist-dominated or Communist-occupied area of Europe
including those parts of Germany under military occupation by the Union of Soviet Socialist Republics, and who
cannot return thereto because of fear of persecution on account of race, religion or political opinion.
https://www.govinfo.gov/content/pkg/STATUTE-67/pdf/STATUTE-67-Pg400.pdf

272 Pub. L. 85-316, amendments to Refugee Relief Act, Sec. 15(c)(1): the term "refugee-escapee” means any alien
who, because of persecution or fear of persecution on account of race, religion, or political opinion has fled or shall
flee (A) from any Communist, Communist-dominated, or Communist occupied area, or (B) from any country within
the general area of the Middle East, and who cannot return to such area, or to such country, on account of race,
religion, or political opinion. https://www.govinfo.gov/content/pkg/STATUTE-71/pdf/STATUTE-71-
Pg639.pdf#page=5

273 The UN Convention defined refugees as: “As a result of events occurring before 1 January 1951 and owing to
well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country; or who, not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.
In the case of a person who has more than one nationality, the term “the country of his nationality” shall mean each
of the countries of which he is a national, and a person shall not be deemed to be lacking the protection of the
country of his nationality if, without any valid reason based on well-founded fear, he has not availed himself of the
protection of one of the countries of which he is a national.” The UN Protocol simply removed the date restriction in
the Convention: ‘For the purpose of the present Protocol, the term ‘refugee’ shall, except as regards the application
of paragraph 3 of this article, mean any person within the definition of article I of the Convention as if the words ‘As
a result of events occurring before 1 January 1951 and...” and the words °...as a result of such events", in article 1 A
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ratification was largely symbolic, and US domestic law continued to base refugee admissions on
those fleeing communism.?’* Ideological concerns quietly overrode humanitarian ones. This
approach officially changed with the passage of the Refugee Act of 1980, which adopted under
US law a definition of refugee more closely resembling the definition set by the United Nations.?”>

Violent conflicts in Southeast Asia in the 1970s—where the United States played a major
role in hostilities—Iled to the most serious refugee crisis since World War I, generating momentum

for major reform to the US refugee policy. The 1980 Refugee Act,?’¢

signed by President Jimmy
Carter, initiated one of the most successful humanitarian efforts in American history, leading to
the resettlement of more than three million refugees in the United States to date.?’” Figure 2 shows
the change in refugee admissions after the passage of the Refugee Act of 1980. The influx of
refugees from around the world also sparked anew concerns over the changing make-up of the

country and calls for limiting immigration and refugee admissions. The Act will be discussed in

more detail in Chapter 3.

274 Rebecca Hamlin and Philip E. Wolgin, “Symbolic Politics and Policy Feedback: The United Nations Protocol
Relating to the Status of Refugees and American Refugee Policy in the Cold War,” International Migration Review
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Nations: “The term 'refugee' means (A) any person who is outside any country of such person, nationality or, in the
case of a person having no nationality, is outside any country in which such person last habitually resided, and who
is unable or unwilling to return to, and is unable or unwilling to avail himself or herself of the protection of, that
country because of persecution or a well-founded fear of persecution on account of race, religion, nationality,
membership in a particular social group, or political opinion, or (B) in such special circumstances as the President
after appropriate consultation (as Post, p. 103. defined in section 207(e) of this Act) may specify, any person who is
within the country of such person's nationality or, in the case of a person having no nationality, within the country in
which such person is habitually residing, and who is persecuted or who has a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social group, or political opinion. The term
'refugee’ does not include any person who ordered, incited, assisted, or otherwise participated in the persecution of
any person on account of race, religion, nationality, membership in a particular social group, or political opinion."
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Figure 2: Refugee Admissions to the US, 1975-2020
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The Act provided regularized procedures for admissions of refugees into the United States.
Republican President Ronald Reagan, who took office in 1981, initially presented to Congress
relatively high quotas on refugee admissions, but by 1983, admissions began to shrink.?’8
Admissions remained low during his administration, reflecting the restrictionist strain of his party,
until his last year in office when admissions jumped, due in part to a large increase in refugees
from the former Soviet Union.?”

The fluctuations in admissions reflect the intertwining of refugee and foreign policy during
the Reagan years. United States involvement in the so-called “Northern Triangle” of Central
America stemmed from its preoccupation with preventing the spread of communism.?®" Seen by
the United States as theaters in the Cold War, countries in Central America that tended toward
Communism erupted into civil conflicts in the 1980s between US-backed right-wing governments

and popular socialist movements.?!

In El Salvador, Guatemala, and Honduras, military
governments—supported by the US—oppressed and brutalized civilians who sought Marxist-
oriented reforms. Throughout the region, thousands disappeared, were murdered, or fled their
countries, many arriving in the United States. Although the Refugee Act of 1980 had intended to
make refugee admissions less ideologically-based, in practice, the US government continued to

favor refugees fleeing from communist countries. Cubans fleeing persecution by Fidel Castro, for

example, were given preference over asylum seekers from Haiti and Central America.?? Because

278 Bon Tempo, Americans at the Gate, 186.
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280 See, generally, John A. Booth, Christine J. Wade, and Thomas W. Walker, Understanding Central America:
Global Forces and Political Change (New York, NY: Routledge, 2020).

281 Susan Gzech, “Central Americans and Asylum Policy in the Reagan Era,” Online Journal of the Migration
Policy Institute (April 1, 2006), https://www.migrationpolicy.org/article/central-americans-and-asylum-policy-
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282 Hamlin and Wolgin, “Symbolic Politics and Policy Feedback,” 601, 618.
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Salvadoran and Guatemalan migrants were fleeing the brutality of US-backed regimes, Reagan
denied that these countries had committed human rights violations. Instead, the administration
characterized most of them as economic migrants rather than refugees, denying them asylum in
the United States and returning them to their home countries despite the dangers of violence.?%?
Thousands stayed in the United States illegally, and in 1985, a class action lawsuit brought by 80
religious and refugee advocacy organizations on behalf of Central American refugees charging
that the administration’s actions were discriminatory and violated the Refugee Act of 1980.2%4 The
case was settled in 1991 with an agreement that stayed the deportation of asylum seekers and
allowed previously denied claims to be reconsidered.”® Some 240,000 people eventually
benefitted from the settlement agreement.

In 1986, the Immigration Reform and Control Act (IRCA) gave legal status to
approximately three million noncitizens.?®¢ IRCA was a compromise between pro- and anti-
immigration forces and was designed as a “carrot and stick” approach to combatting illegal
immigration—it provided relief to millions of illegal aliens, but it also imposed strict sanctions on
employers of undocumented workers.?” The legislation also included a provision to deport
criminal immigrants upon completion of the prison sentences, and the next year Congress
increased funding for expediting removals.?®® TRCA was the most consequential piece of

immigration until 1996.
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“During the next few years, it sometimes seemed as if a tsunami had been unleashed against
‘criminal aliens.” A relentless crackdown ensued.”®®® The category of “aggravated felony,”
initially defined specifically as murder, drug trafficking, and illicit trafficking in firearm, was
created, and the attorney general was authorized to bypass certain procedural requirements for
deportation. These changes intersected with other neoliberal reforms championed by both the
Republicans controlling Congress and Democratic President Bill Clinton, such as the massive
overhaul of the nation’s welfare system and the fight against terrorism. Even non-violent crimes,
such as tax evasion, and crimes that did not carry prison sentences became “aggravated felonies”
under immigration law, thereby subjecting perpetrators to deportation.?*® Under this logic, criminal
aliens did not deserve to remain in the country not only because they posed a danger to the
American public but also because they had broken the social contract.?”! Like welfare recipients,
immigrants were expected to follow certain rules and accept personal responsibility for their
behavior. Immigration became, for the first time, a market-like structure, where economic interests
had replaced the traditional focus on social norms and moral values.??

Public sentiment about immigration began to evolve around the turn of the new
millennium, thanks to an improved economic outlook and low unemployment. President George
W. Bush initially signaled an openness to immigration reform, in part in the hopes of increasing
trade with Mexico and the need for immigrant labor.?> The attacks on September 11, 2001,

however, brought an abrupt halt to the immigration reform momentum, turning attention instead
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to homeland security. The USA Patriot Act?** and other legislation tightened controls around
immigration admissions. President Bush proposed a temporary worker program and some amnesty
for immigrants living illegally in the United States but soon abandoned the ideas for lack of
support.?®> Efforts at immigration reform remained stalled throughout the Obama and Trump
years, as pro- and anti-immigration forces hardened their stances, refusing to find common ground.
One area of immigration policy, however, found almost universal agreement: the deportation of

noncitizens with criminal convictions.

The Beginning of “Crimmigration”

After the Immigration Act of 1965, politicians discovered that making crime a central
political issue was a winning political proposition.??® Crime rates soared in the 1970s, and by the
1980s, when conservatism became “the dominant force in American politics,” conservative
politicians began campaigning on dealing with “the breakdown of law and order,” ignoring
socioeconomic causes such as increasing poverty and unemployment.?®” The prevailing rhetoric,
however, continued to paint immigration as an economic rather than crime issue.?’® Rising
insecurity over the loss of economic control stirred “the anxieties and instabilities that foment

moral panics.”?*
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In his 1980 presidential campaign, Ronald Reagan had capitalized on this anxiety by
running on a slogan of “Let’s Make America Great Again” and promising to make America safe.>%
Following his election, President Reagan “scapegoated immigrants for the nation’s economic woes
and painted them as potential terrorists and threats to national security.”*°! Reagan’s War on Drugs
and his push for mandatory minimum sentencing led to an unprecedented increase in the prison

302 Increased illegal immigration from Mexico

population, resulting in massive overcrowding.
sparked by that country’s economic collapse in 1983 fanned anti-immigrant sentiment, combining
stereotypes of Mexicans as criminals with growing concern about surging crime.’%

Thus politicians seeking a way to ease the swollen prison population found a new target:
immigrants with criminal convictions. Deportation of criminal immigrants could relieve prison
overcrowding while also creating the impression that politicians were keeping their constituents

safe from dangerous immigrants. The 1986 Anti-Drug Abuse Act**4

expanded grounds for
deportation of immigrants with drug-related convictions, and in the same year the Immigration
Reform and Control Act (IRCA) more than doubled funding for the Immigration and
Naturalization Service to deport immigrants upon completion of their sentences.’®> A clear picture

of today’s deportation regime began to emerge two years later with the 1988 Anti-Drug Abuse

Act,’% which created the category of “aggravated felony,” to include murder and certain drug and
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weapons crimes. Any noncitizen convicted of one of these offenses was presumed to be subject to
deportation.3?’

In the 1990s, Democrats—recognizing the political benefits of the GOP approach—began
challenging Republicans’ claim to being the “tough on crime” party and introduced a number of
bills to make it easier to deport immigrants with criminal convictions. The Immigration Act of
1990 ramped up the deportation of noncitizens and added money laundering and crimes of violence
for which the punishment was at least five years imprisonment.>*® Commission of any aggravated
felony was considered to show a lack of moral character, thereby eliminating the opportunity for
most forms of discretionary relief. Those deported due to an aggravated felony were prohibited
from re-entering the country for at least twenty years. In 1994, the US Attorney General was given
the authority to bypass certain deportation procedures for aggravated felonies, making removal
quicker and easier than ever.>%

The new narrative recasting immigration as a crime converged with the new nativism—an
intertwining of racism and hostility toward immigrants—that emerged during the period.>!® As
discussed earlier, racial discrimination became specifically implanted in US immigration law in
the nineteenth century, with the implementation of laws aimed at Chinese immigrants and
continued into the twentieth century with a national-origin based quota system. When that system
was dismantled by the Immigration Act of 1965, Asian and Latin American groups, who were
more readily identifiable as different from native-born Americans and more easily placed within

established racial categories in American society, began to make up an increasing share of the
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immigrant population.>!! Stereotypes about these groups helped to rationalize increasingly harsh
treatment of immigrants, while urban unrest aimed at particular ethnic groups, such as the 1992
Los Angeles riots, and anti-immigrant policies that exploited racial differences, such as
California’s Proposition 187 in 1994, reflected the increasing use of immigrants as scapegoats for
societal ills. Thus emerged a new nativism that found a home all along the political spectrum.?!?
Meanwhile, the link between race and crime also hardened during this period.
Disproportionate rates of incarceration were long seen as evidence of a propensity by non-Whites
toward criminal behavior, despite well-documented research establishing underlying structural
racism and historical factors, not some inherent dangerousness of people of color, as the true roots
of the imbalance in the prison population.!? Efforts in the 1960s to address those factors and
reduce crime instead “metastacized into the modern carceral state,” with soaring incarceration rates
and young Blacks increasingly targeted by law enforcement.3'* At the same time, there was a
growing sentiment that those who entered the country illegally—overwhelmingly from Latin
America—were a security threat.>!> While illegal immigration is an administrative rather than
criminal violation, illegal immigrants were lumped into the “criminal alien” category, and the use

of race in enforcement of immigration violations became -constitutionally acceptable in
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immigration law in the 1970s.3!¢ Together, these dynamics converging race, immigration, and
crime set the stage for two pieces of legislation that would upend deportation law.?!”

On April 19, 1995, Timothy McVeigh and Terry Nichols bombed the Alfred P. Murrah
Federal Building in Oklahoma City, killing 168 people.’!® Although McVeigh and Nichols were
both American citizens, the Antiterrorism and Effective Death Penalty Act (AEDPA)?*!® passed the
following year in reaction to the bombing and included measures to expand the deportation of
permanent residents with criminal convictions, fusing immigration with criminality. Although it
was not an immigration or border security measure, the law disproportionately affected legal
permanent residents and asylum seekers.?2°

A second piece of 1996 legislation, the Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA),*?! made sweeping changes to immigration law that continue to
control much of the non-citizen experience today. IIRIRA “extended ‘zero tolerance’ approaches
to ‘immigration reform’ more broadly and ultimately led to the deportation of many long-term
legal permanent residents, with dire consequences for their families.”*?? Among the major changes
that affected legal permanent resident refugees, IIRIRA expanded the criminal grounds of

deportation and made deportation automatic. In addition to AEDPA’s “crimes of moral turpitude”

and “aggravated felonies” that included some misdemeanors, IIRIRA added convictions
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“accompanied by a sentence of one year or longer.”??? It also made deportability for these crimes
retroactive, so that immigrants who committed crimes before the law’s passage—even crimes that
had previously not been included in the category of deportable offenses—were suddenly eligible
for immediate deportation. The passage of the 1996 laws also, for the first time since 1917,
removed almost completely the ability of judges to review each case before them and make
judgments based on their discretion.?*

These changes to the deportation law “dramatically raised the stakes of a noncitizen’s
criminal conviction.”*?> News outlets and legal advocates reported that refugees and legal
permanent residents who had lived in the United States for decades—even as long as fifty years—
were suddenly facing deportation under the new law.*2¢ No one, even the most ardent supporters
of the law, anticipated the impact it would have on immigration enforcement. Law professor Nancy
Moravetz explained, "Overnight, people who had formed their lives here — came here legally or
had adjusted to legal status, were working here, building their families, had ordinary lives in which
they were on the PTA and everything else — suddenly, because of some conviction, weren't even
allowed to go in front of a judge anymore. They were just fast-tracked to deportation."3?’

This sea change in deportation policy wreaked havoc on immigrant communities. “Since

its reinvigoration in the late 1990s, deportation has torn through communities like a capricious

tornado: touching down suddenly from dark clouds and leaving a trail of devastation in its wake,
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while sweeping away tens of millions of people from our midst.”*?® Figure 3 shows how

dramatically the changes in US law increased removals of immigrants.
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Figure 3: Removals from the United States, 1980-2019

500,000

375,000

250,000

125,000

0
1980 1983 1986 1989 1992 1995 1998 2001 2004 2007 2010 2013 2016 2019

Source: Department of Homeland Security, Yearbook 2019, Aliens Removed or Returned:
Fiscal Years 1892 to 2019

International Deportation Regime

“At the same time that US judges, politicians, and administrators were developing a
national deportation policy, an international logic of deportation was emerging.”*?° In the late
nineteenth century, much of that international logic was determined by international appeal, “a
soft process that involved reciprocal diplomatic power, legal rhetoric, appeals to treaties, and
sometimes even threats” by one country to prevent the deportation of its citizens from another.?3°

States retained jurisdiction over their citizens abroad, and international appeal was a resource
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citizens could use to protect their rights while outside their home countries.’*! The system,
however, did not apply equally to all states or to all citizens of a state, and international appeal was
not always successful. When deportations occurred, states did not necessarily send deportees back
to their countries of citizenship. Often, the deportee decided where to go next.’*? Deportations,
then, were largely unilateral, with the receiving country having little input. Destination countries
could also vary depending on the heritage of the deportee, the expense of sending immigrants long
distances, conflicts in citizenship of husband and wife (a wife’s citizenship was generally
derivative of her husband’s), and the relationships between countries.

By the early twentieth century, “[t]he establishment of deportation policies changed the
scale and operating logic of the international regime.”*3* Deportations started becoming more
bilateral, requiring the consent of both the sending and receiving countries. Nations began to

4 and more

negotiate agreements and treaties regarding deportation policies and procedures,?”
formal procedures meant citizens were generally returned to their countries of origin. The
international regime, then, shifted from a tool to protect a state’s emigrants from removal to a
formal structure that made states responsible for receiving their own citizens.?* Today, deportation
is accepted on a global basis as an inherent aspect of state power and is practiced routinely, albeit

with some limitations that have developed under international human rights law, such as the

principle of non-refoulement.>3® The automatic, arbitrary, and harsh deportation regime the United
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States has developed has come under increasing scrutiny as failing to meet even the most basic
human rights standards.

International human rights laws began developing following the horrors of World War II.
The formation of the United Nations and its associated human rights movement constituted the
most significant events for the rights of non-citizens in the twentieth century.?3” The Universal
Declaration of Human Rights,**® the International Covenant on Civil and Political Rights,**° the
International Covenant on Economic, Social and Cultural Rights**® together make up the
International Bill of Human Rights and recognize the rights of family unity, protection against
arbitrary deportation, and the prohibition against arbitrarily depriving one of the right to return to
one’s own country. These rights apply to all humans, regardless of citizenship, complicating
interpretation of specific provisions, such as the meaning of one’s “own country.”**! The United

States has ratified the first two of these instruments and signed but not ratified the third.>*> While
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in many signatory countries, these treaties provide immigrants with certain rights in deportation
cases, US courts have long held that international law does not supersede domestic law, therefore
US courts will not apply these instruments to deportation cases unless they have been fully
ratified.’*

Another UN human rights instrument that informs deportation under international law is
the Convention on the Rights of the Child. The United States is still the only country in the world
that has failed to ratify the Convention on the Rights of the Child,*** even though its overarching
standard—states must consider the best interests of the child in any actions where children are
concerned—derived from US family law.’* If the United States did apply this standard to
immigration law, the government would be required to consider the effects of deportation on the
children of deportees. By contrast, the Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment,**® known as CAT, was ratified by the United States and
implemented into domestic law through legislation, giving it full effect in US courts.**’” CAT
reflects the international law principle of non-refoulement by prohibiting the return of noncitizens

to a state where there is substantial risk they will be tortured. Although deportees have found some
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success in preventing deportations under CAT, relief has been granted only sparingly. Since 1999,
more than 70,000 CAT claims have been made and only about 1,300 have been granted.?*®
Alongside the formation of the United Nations, a number of regional organizations were
established in the twentieth century to foster cooperation among member states. Formed in 1948,
the Organization of American States is comprised of thirty-five states in the Western hemisphere,
including the United States.**® Among its missions is the promotion and protection of human rights
within the region. The United States has refused to ratify some of the OAS’s human rights
instruments, in part, because of concerns that its obligations would interfere with United States
sovereignty by placing binding decisions in the hands of non-American arbitrators.*>® Deviating
from international law understandings, the United States finds human rights and civil matters to
be entirely within its domestic jurisdiction. Nevertheless, claims of violation of human rights by
the United States can be brought before the Inter-American Commission for Human Rights
(IACHR), although that body has no enforcement authority. In a case decided in 2010 specifically
related to deportation of criminal non-residents, the IACHR found that while states have the right
to determine which noncitizens live in their countries, international law had clearly established a
requirement that noncitizen residents be given an opportunity to present a defense based on

humanitarian and other reasons, which the United States had failed to do.**' The IACHR did not

say that a state cannot deport noncitizen residents, rather that “each Member State’s administrative
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or judicial bodies, charged with reviewing deportation orders, must be permitted to give
meaningful consideration to a non-citizen resident’s defense, balance it against the State’s
sovereign right to enforce reasonable, objective immigration policy, and provided effective relief
from deportation if merited.”

During the drafting of the United Nations Charter and the Universal Declaration of Human
Rights, the United States was among the most diligent nations in promoting U.N. efforts toward
human rights protection. Indeed, former First Lady Eleanor Roosevelt chaired the commission that
wrote the Declaration, and its human rights provisions were based largely off the United States

Constitution.32

Although the United States has been one of the driving forces in promoting the
protection of human rights at the international level, it has been reluctant to submit itself to the
safeguards it expects other states to follow. As Louis Henkin, the pioneering human rights lawyer
remarked, “In the cathedral of human rights, the United States is more like a flying buttress than a
pillar—choosing to stand outside the international structure supporting the international human
rights system, but without being willing to subject its own conduct to the scrutiny of that
system.”333

The clash between the United States’ historical commitment to human rights and its
willingness to step outside of international norms is perfectly reflected in the harsh and arbitrary
deportation regime that has developed over the last century and a half. Founded as a nation of

immigrants with “a revolutionary, generous, and deeply moral commitment to human equality and

dignity,” the United States has deported more than 57 million people since the first comprehensive
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immigration legislation was enacted in 1882.3> While most of those deportations have arisen from
immigration infractions, a growing share of removals are of immigrants with criminal convictions.
In the next chapter, I take a deeper look at the watershed deportation laws that passed in 1996,
AEDPA and IIRIRA, and the link they codified between crime and immigration. I analyze the
effect of “crimmigration” discourse on policymaking and present the real-life consequences that

have arisen in the aftermath of those policies.
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Chapter 2: The Othering of Criminal Aliens in Deportation Discourse and Policy-making

Immigration policy “is literally a matter of who we are as a nation, and who we become as a
people,” wrote Barbara Jordan, chair of the US Commission on Immigration Reform, in a 1995
New York Times opinion piece.’>> Immigration was now front and center of American politics,>>¢
and the passage a year later of AEDPA and IIRIRA marked what would become a critical juncture
in American deportation policy. Together, these pieces of legislation completely altered the
deportation framework of America and spoke volumes about how the United States saw itself as a
people. The popular and political discourse of the era suggests that Americans saw themselves as
a people under attack from within.

“Since the United States declared its independence, individuals in positions of power—as well
as ordinary citizens—have continued to use fear in order to define who belongs to their
communities and to determine who must leave.”*” After many years of small changes, the country
fully embraced the linking of immigration to criminality, confirming the “othering” of immigrants
and reinforcing its sovereignty through the mass deportation of non-citizens, both legal and illegal.
These notions of belonging seem misplaced in a country that has always held itself out as a “nation
of immigrants,” founded on civic ideals of refuge, individual liberties, and democracy. In this
chapter, I review the public debates and messaging surrounding the passage of the 1996 laws and

in the discourse on deportation policy in the twenty-five years since to reveal a strong anti-
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immigrant, nativist strain that, to this day, prevents the US from living up to the lofty civic ideals
of its founding. I then examine the consequences of those policy decisions, which I argue are, in

reality, much more harmful than the problem they are purported to solve.

Linking of Crime and Immigration

As chronicled in Chapter One, changes to immigration policy in the 1990s coincided with
the increasingly important role of crime policy in United States political discussion. The crime rate
in America began rising in the 1960s, and by the 1980s crime—especially drug-related crimes—
led to a social panic and the demand that elected officials take action. Politicians saw those
concerns as a winning issue for elections. In response to the increasing use of drugs, and especially
crack cocaine, President Reagan declared a War on Drugs and Congress passed the 1986 Anti-
Drug Abuse Act,*® which imposed minimum mandatory sentences for drug crimes and expanded
the grounds for deportation noncitizens convicted of drug crimes.*> Two years later, the 1988
Anti-Drug Abuse Act created the category of “aggravated felony,” which included serious crimes
like murder, drug trafficking, and trafficking in illegal arms.**° Noncitizens convicted of one of
these crimes would be “conclusively presumed” to be subject to deportation.3®!

The economic woes of the 1970s brought the “Reagan Revolution,” a political realignment

and massive economic reforms that cut taxes, reduced the size of government, and rolled back
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regulations.’®? A “conservative infrastructure,” such as think tanks, advocacy organizations, and
Fox News, blossomed during the Reagan era, setting a tone of aggressive conservatism that would

363 Tightening of economic policies sparked a recession in

influence politicians and the public.
1981, the worst economic downturn since the Great Depression.*%* Inflation continued to dog the
economy, and unemployment peaked at almost eleven percent in 1982. The Mexican debt crisis
and economic collapse of 1983 led to an influx of immigrants into the United States and further
intensified fears of losing control.’®> “President Reagan scapegoated immigrants for the nation’s
economic woes and painted them as potential terrorists and threats to national security.”¢¢
Election years during this era meant politicians had to continually demonstrate how tough
they were on crime by ratcheting up the rhetoric and coming up with harsher policies that gave the
appearance of taking control of the crime problem—a 1992 Washington Post editorial noted that
crime bills had been introduced every two years since 1980 and were always popular.®$” Politicians
up for re-election, the piece noted, “can ill-afford to be labeled as do-nothings.” That year, as
Republicans got political mileage out of labeling Democrats as soft on crime, the Democrats wrote

a crime bill that sounded as tough as Republicans. President George HW Bush, however, said it

was not tough enough, and Republicans deemed it a “pro-crime bill.” Even unwinnable fights over
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who was tougher on crime were politically more advantageous than doing nothing, as it was better
to have gridlock over a bill than to have the other side get credit for taking stronger action against
crime.

As the crime rate rose, so too did the rates of incarceration. “Instead of attempting to reform
socially deviant individuals, prisons now attempt[ed] to ‘manage’ dangerous persons, who [were]
then ‘warehoused’ as part of ever-growing prison populations.”®® Between 1973 and 1997, the
number of people behind bars increased by five hundred percent, requiring huge investments in
prison construction and operation.*%® Figure 4 shows just how dramatically the prison population

increased during the 1980s and 1990s.

Figure 4: US Incarcerated Population, 1960-2018
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In the same manner, greater numbers of noncitizens awaiting deportation were removed
from society and sent to detention centers. Private corporations had become major players in the
building and operating of immigrant detention centers beginning in the late 1970s, and by 1988,
held thirty percent of aliens under the control of the Immigration and Naturalization Service
(INS).37° From that foundation, private corporations began to fill the need for additional prison
beds, resulting in the development of what has been deemed the “prison-industrial complex.”3!
Prisons and detention centers became a very profitable business that could only be sustained
through continued incarceration of criminals and detention of aliens. Commodifying imprisonment
did not result in decreased crime rates, but the system did achieve “exponential growth of
businesses selling products and services to maintain high rates of imprisonment, and entire
corporations—whose stock is publicly traded—devoted to building and managing prison
facilities.””? Studies have found that private prison corporations have spent millions on lobbying
efforts, including on immigration and immigrant detention issues, over the past few decades.>”
The quality and cost-effectiveness of these private prisons remains a heated topic of debate.?’*
Coinciding with the crackdown on illegal immigration and the deportation of criminal

aliens in the mid-1990s, the immigrant detention center population exploded, as shown in Figure

5.
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Figure 5: Average Daily Population of US Immigrant Detention Centers, 1994-2018
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As states sought to decrease their inmate population, private prison operators saw
immigrant detention as a growing source of future revenue.*”> Both private and public detention
facilities suffer from reports of dangerous conditions, lack of medical care, lack of transparency,
and inconsistent standards of operation.’’® Nevertheless, detention is a stop on the deportation
pipeline for thousands each year. “Detention, which had been largely abolished by [the
Immigration and Naturalization Service] in 1954, except for those who were likely to abscond or
who were deemed dangerous to national security or public safety, has gradually come to be a

defining characteristic of the immigration enforcement system.”””
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While crime had become an overriding political issue and led to the dramatic increase in
laws and incarcerations, violent crime actually saw a dramatic decrease beginning around 1991.37%
Data from both the Federal Bureau of Investigations (FBI) and Bureau of Justice Statistics (BJS)
show sharp decreases in both violent and property crimes beginning in the early 1990s (Figure 6).
Yet Gallup polls show that in the same years the majority of Americans generally believed that
crime had gone up.*”

Figure 6: US Violent Crime Rate, 1979-2019
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Politicians knew they had found a winning issue and continued to capitalize on the tough-
on-crime rhetoric that won them votes. Samuel Glascock, a Virginian state legislator, explained,
“If you’re tough on crime, then I’ve got to be tougher.”**" In 1994, Congress passed the largest

! which “extended the death penalty to 60 new crimes,

crime bill in United States history,®
stiffened sentences, offered states strong financial incentives for building new prisons, and banned
a range of assault weapons,” and led to a wave of mass incarcerations.*®? Then-Senator Joe Biden,
who sponsored the bill in the Senate, touted the lengths Democrats would go to in order to show
how tough they were on crime, saying, “if someone came to the floor and said we should barb wire
the ankles of anyone who jaywalks, I think it would pass.”383

The 2020 election of Biden to the Oval Office has led to a re-evaluation of the 1994 crime
bill. Congressman Charles Rangel of New York recalled in 2019 that although he had voted against
the bill at the time, he was in a safely Democratic district and did not face the same pressures as
many of his colleagues to implement tough crime control measures. “When you go to town-hall
meetings, people just demand that you explain what the hell you’re going to do to reduce crime. I
can’t overemphasize,” he said. “You’re not there to give a course in sociology or the impact of

slavery or poor schools and lack of economic opportunity or self-esteem....When someone is

scared to walk the goddamn streets, anything that you can tell them to help alleviate that fear is
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going to be accepted.”*®* Criminals were the lowest rung of American society, and voters
demanded stronger action to take them off the streets.

It was out of that fear that the so-called “three strikes” laws also emerged in the 1990s.
Although highly controversial, three-strikes laws, which impose mandatory sentencing for repeat
offenses, were passed in almost half of the states between 1993 and 1995.%%° The basic idea behind
these laws is that they incapacitate dangerous, habitual criminals by keeping them off the streets
for extended periods—sometimes for life—and that they correct a criminal justice system that acts
as a revolving door for offenders. By triggering mandatory sentencing after multiple convictions,
three-strikes laws are supposed to also act as a deterrent.>3® Opponents, however, argue that long
sentences remove the incentive for offenders to rehabilitate and instead raise a sense of

387 Furthermore, automatic

hopelessness that may actually make the offender more dangerous.
sentencing exacerbates racial disparities within the criminal justice system and the incarceration
of minorities.*®® Minimum sentencing schemes such as the three-strikes laws, along with the
aggressive crack-down on drug crimes, further exacerbated the existing overcrowding of state and
federal prisons that had begun in the 1970s.%® The increase in incarceration rates led to
skyrocketing costs of managing prisons and prisoners, and politicians recognized that by deporting

noncitizen prisoners, they could ease the prison population, reduce prison costs, and still be seen

as removing one of the sources of crime that Americans feared. While criminals were banished
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from society while they were in prison, alien criminals could be exiled from American society

forever.

Discourse around 1996 laws

Considering the huge impact the 1996 laws would have on thousands of legal permanent
residents in the United States, there was surprisingly little debate about them prior to their passage.
What discussion there was in Congress showed the growing fusion of immigration and crime in
deportation policy. Although, as discussed in Chapter One, AEDPA was drafted in response to the
Oklahoma City bombing, which was an event of domestic terrorism, Congressman William
Martini (R-NJ) conflated immigrants and terrorism in his floor speech in support of the bill, saying,
“We must strengthen the death penalty for terrorist crimes which result in the death of an American
citizen abroad or at home, we must improve the current law to facilitate Government deportation
of criminal aliens, and we must allow United States citizens to bring suit against a sponsoring
terrorist nation in Federal Court.”**° Discussion of the bill often centered on “alien terrorists,” far
more menacing sounding than “noncitizens accused of terrorism.” Even Congressman Jerrod
Nadler (D-NY), who offered only reluctant support of the bill, in part, said he would for it because
it made it easier to deport “alien terrorists.”**! Senator Orrin Hatch (R-UT), one of the bill’s
sponsors, praised the bill as “tough on crime,” and touted the Senate version of the bill, which had
restored the “the terrorist alien removal provision which allows courts to expeditiously deport alien
terrorists.” It was now easier, he said, because it allowed courts to consider classified evidence

without even having to disclose that evidence to the immigrant accused.

390 gntiterrorism and Effective Death Penalty Act of 1996, S. 735, 104th Cong., 2nd sess., Congressional Record
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The language supporting the bill tended to paint immigrants as predators and Americans
as their innocent victims. Senator Spencer Abraham (R-MI), expressing concern that deportations
were too slow, said, “many [aliens] will be released back into society to prey on more American
citizens. No country, no matter how civilized, should continue to tolerate this abuse.”*°? On the
House side, Congressman Ron Packard (R-CA) said that AEDPA “ensures that the forgotten
Americans—the citizens who obey the law, pay their taxes, and seek to raise their children in
safety—will be protected from the criminals and terrorists who want to prey on them.”

In his floor speech, Congressman Packard expressed concern that increasing numbers of
crimes were being committed by noncitizens, however, he omitted some important data from that
era. The number of noncitizen prosecutions had virtually levelled out by then, and the majority of
non-citizen incarcerations were due to immigration violations. A Bureau of Justice Statistics press
release issued in 1994 touted the increased incarceration of noncitizens over the previous ten years
but also noted that prosecutions of noncitizens between 1989 and 1994 had been “relatively
stable.” 33 The press release also noted that aliens were much less likely to be prosecuted for
violent crimes than were citizens—1.4 percent versus 8.5 percent—and that when noncitizens were
convicted of drug offenses they were more likely to have played a minor role in the crime
compared to citizens arrested for drug offenses. Nevertheless, Congressman Packard ignored these
statistics and promoted the passage of the AEDPA bill through fear rhetoric, claiming, “The

escalation of criminal and terrorist activity in our country is robbing Americans of the freedom to
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walk their neighborhood streets, the right to feel secure in their homes, and the ability to feel
confident that their children are safe in their schools,” he said.***

“AEDPA fused ‘counterterrorism’ measures targeting Arab and Muslim immigrant
communities in the United States with domestic crime bills disproportionately impacting Blacks
and Latinx in the criminal justice system, and ‘criminal alien deportation’ provisions directly
affecting mostly Latin American and Caribbean immigrants caught in the drug war.” Among its
most concerning provisions was the limitation of the use of habeas corpus,**® a legal doctrine that
allows a defendant to challenge his or her confinement. Despite the concerns expressed by critics
of AEDPA,*® the limitation was quickly upheld by the US Supreme Court in the 1996 case of
Felker v. Turpin. ¥’

Although AEPDA was predicated on fighting terrorism, its effects were, in many ways,
more severe for long-term permanent residents convicted of relatively minor crimes than for
accused domestic terrorists. Under the heading “Criminal Alien Procedural Improvements,”
AEDPA expanded the criteria for “crimes of moral turpitude,” allowed wiretapping and secret
evidence in deportation proceedings, and recharacterized certain misdemeanors as deportable
aggravated felonies, which disproportionately affected immigrants whose cases had long been
settled.*® As one immigration lawyer noted, “Suspected terrorists under the act have the right to

appointed counsel, the right to bond proceedings, the right to a court hearing and the right to

judicial review in removal proceedings while the same law takes away all of those rights for long-
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term permanent residents who have had even a minor criminal violation, with no possibility for
relief from deportation.”**® These distinctions are crucial because immigrants are far more likely
to lose deportation cases without legal counsel than when they have representation.**

In a show of political unity, Congress overwhelmingly passed AEDPA quickly so that it
could be announced on the anniversary of the Oklahoma City Bombing.**! President Clinton
signed the legislation with much fanfare on April 24, 1996, but also issued a signing statement that
noted the bill included “major, ill-advised changes in immigration laws that have nothing to do
with terrorism,” including eliminating remedial relief for long-term immigrants. Clinton noted in
the signing statement that his administration would urge Congress to correct the legislation.
Meaningful corrections, however, never came.

Instead, IIRIRA was passed just a few months later by a large majority of the House and

Senate.*0?

The law further expanded the classes of deportable offenses, applied to crimes
retroactively, and made mandatory detention of deportable legal resident aliens.*** Before this law,

an immigrant could request a waiver from deportation based on the specific circumstances of their

case, such as the length of time they had lived in the country, family hardship, or evidence of their
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good moral character.*** IIRIRA removed the ability of immigration judges to use their discretion
in making removal decisions.

The familiar language of immigrants as predators reappeared in discussion about this law.
Senator Hatch, in discussing mandatory detention prior to deportation, said detention would
prevent “the release of criminal aliens to further prey on American citizens.”**> Congressman
Benjamin Gilman (R-NY) called on the Members of the House to also pass the bill, saying, “We
have a strong obligation in protecting our citizens from illegal criminal aliens who prey on them
with drugs, and other crime-related activity.”*% Action was needed, they argued, to keep
Americans safe from dangerous immigrants.

Some members of Congress anticipated the harm the deportation provisions would bring
to immigrants and expressed concern about IIRIRA’s potential for damage. Congressman Nadler,
who had reluctantly voted for AEDPA, could not support IIRIRA it had been “poisoned with
unconscionable provisions that violate fundamental American values.”*?” Nevertheless, Clinton
signed the bill into law on September 30, 1996, making almost no mention of the sweeping changes
in deportation law by the bill.**® Years later a Freedom of Information Act search revealed a memo
written in November of 1996 from then-senior advisor Rahm Emanuel to President Clinton

encouraging him to "claim and achieve record deportations of criminal aliens."**® He could,

404 Coutin, “Exiled by Law,” 357; Kerwin, “From IIRIRA to Trump,” 194.

405 Detention and 212(C) Waivers for Criminal Aliens Provisions of H.R. 2202, lllegal Immigration Reform and
Immigrant Responsibility Act of 1996, 104th Cong., 2nd sess., Congressional Record 142 (October 3, 1996):
S12295.

406 Jllegal Immigration Reform and Immigrant Responsibility Act of 1996; 104th Cong., 2nd sess., Congressional
Record 142 (September 25, 1996): H11085.

47 Jllegal Immigration Reform and Immigrant Responsibility Act of 1996; 104th Cong., 2nd sess., Congressional
Record 142 (September 25, 1996): H11085

408 Signing statement on the Omnibus Consolidated Appropriations Act, 1997, September 30, 1996,
https://www.govinfo.gov/content/pkg/PPP-1996-book2/pdf/PPP-1996-book2-doc-pg1729-2.pdf.

409 Lind, “The disastrous, forgotten 1996 law.”

88



Emanuel urged, build upon the tough-on-crime legacy of the 1994 Crime Bill by creating a
similarly tough record on immigration. Clinton, it turns out, was playing both sides.

For those who advocated for a zero-tolerance policy when it came to criminal aliens, the
changes in deportation policy were exactly what they had hoped for. The Immigration Act of 1965
had sparked an anti-immigration movement rooted in white supremacy, which had become more
mainstream among conservatives in the Reagan era and would become more prominent still after
9/11.#1° These anti-immigrant activists saw noncitizens as guests, not as members of the society,
regardless of the contributions made to American society. The most powerful and influential anti-
immigration organization in the country was Federation for American Immigration Reform
(FAIR), founded in 1979 to promote the restriction of all immigration to the United States in the
belief that immigrants posed an existential threat to the well-being of the American people.*!! After
the passage of AEPDA and IIRIRA, FAIR representatives went on a media blitz touting the strong
deportation provisions of both acts. "People who commit serious crimes have forfeited their right
to come into this country," said K.C. McAlpin, FAIR’s deputy director.*'? Dan Stein, the
organization’s director, praised the legislation and said it was “moral, correct” that the United
States cease its obligations to noncitizens who commit crimes because they are not part of the

country. “The constitution says ‘We the people.’ This issue involves who are ‘we the people,” who
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are the people and who are they, who are not the people? If you don’t become a citizen, you’re not

»413 Those who

‘we the people.” If you become, if you’re an alien, you’re there, those people.
immigrate and do not intend to naturalize are not welcome, he claimed.
Immigration advocates, however, saw non-citizens differently. Jeanne Butterfield,
executive director of the American Immigration Lawyers Association, explained that the 1996
laws affected both citizens and non-citizens: “This is not United States and them. This is us. These

are American families.”*4

Dallas immigration lawyer Wheat Gibson said, "These laws accept
some very extreme and evil premises, that whole classes of people can be destroyed just because
of where they happen to be born.”*!> In the debate between these opposing viewpoints, the
advocates of strict deportation measures had the upper hand. Criminal aliens were not, as a class,
a group that engendered much sympathy, and by broadly accusing criminal aliens as dangers to
the American public, anti-immigration advocates and politicians capitalizing on the electorate’s
fear could make sweeping changes to United States deportation policy with little pushback.
Although AEPDA and IIRIRA were passed with overwhelming support, there were early
indications that the legislation had gone too far. The wide net of the laws caught thousands of
noncitizens who even the staunchest of the laws’ defenders agreed were not the intended targets.
The media began to publish story after story about long-term permanent residents whose crimes

had been relatively minor and often long in the past who were now being removed from their

homes and sent to places to which they had little connection.*!® Individual stories highlighted the
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nuances of immigrants’ situations, generating kernels of sympathy for a group that had been widely
denounced as threats to the safety of American citizens. These individual stories would prove a
key tool in renewed mobilization campaigns against deportations during the Trump era, which will
be discussed further in Chapter Three.

Senator Spencer Abraham (R-MI), who helped write the deportation provisions of the laws,
expressed surprise that the INS was pursuing old and relatively minor cases, even though the laws
removed the agency’s flexibility in making deportation decisions.*!” INS legal counsel at the time
David Martin expressed concerns over the inflexibility of the new laws, stating, “It is a serious
matter if someone commits a crime, but the law has to have some flexibility to take into account
individual circumstances for people who have paid their debt through the criminal justice

»48 Bven the Commissioner of the INS, Doris Meissner, admitted at the time that

system.
“Congress had ‘probably gone a bit too far’ and that her agency need[ed] more flexibility if legal
residents of this country [were] to be treated like human beings.”*!* AEDPA and IIRIRA left INS
with little choice but to enforce the laws.*?°

Still, hardline anti-immigration activists did not see the mass deportations as the detriment
that most people did. For them, deportation was a righting of the natural order of society.

“Deportation...is not a criminal conviction,” said FAIR’s Dan Stein. “We’re not putting people in

jail. We’re liberating them to their own jurisdiction, their own country...to bloom where they’re
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planted.”*?! A Washington Times editorial defended the law as appropriate punishment for those
who have demonstrated “a willful disregard for the laws of their adopted country.”*?? Concluding
that anyone subject to the law must have committed “an especially horrendous crime,...it hardly
seems too extreme to establish and enforce a rule of ‘zero tolerance’ when it comes to drug dealing
in a nation where marijuana and cocaine consumption by teenagers and pre-teens has soared during
the past four years.”

Congressman Lamar Smith (R-TX), one of the law’s strongest proponents, and Edward
Grant, a congressional attorney, drew on tough-on-crime rhetoric for a law review article
defending the laws’ tough approach to deportation. “These measures are not driven by

vindictiveness, but by idealism,” they wrote.*?’

“When immigration is accompanied by
lawlessness, the American people suffer through loss of life, health, and property. In addition,
when accompanied by crime, immigration comes to be seen not as a source of pride and renewal
for all Americans but as a contributor to our problems. In the end, therefore, it is the immigrants
themselves who pay for our failure to be decisive in our treatment of criminal aliens.”

However, not even the staunchest defenders of the laws could have anticipated just how
severe the effects of the laws would be on long-term permanent residents and their families, and
efforts to revise the laws’ harshest elements began soon after passage. Immigration advocates,

including the National Immigration Forum and the American Civil Liberties Union, launched “Fix

’96,” a campaign to reform the 1996 laws.*** By 1999, some members of Congress joined the Fix
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’96 Fight, including Republicans.**> One of those who helped write the law, Congressman Bill
McCollum, was running for the United States Senate in Florida and was competing for the
Hispanic vote. He acknowledged that the bill had gone too far.

Several members of Congress—including Congressman Smith, the chief architect of the
law—wrote a letter in 1999 to then-Attorney General Janet Reno, recognizing the “apparent
extreme hardship” the law was causing to some legal permanent residents who had come to the
United States as children and had committed low-level crimes. The letter expressed concern that
Reno had not used prosecutorial discretion to prevent those deportations.*?¢ With media stories
chronicling the stories of many low-risk immigrants caught up in the laws’ wide reach, sympathy
for reform of these policies grew. Politicians began courting the growing number of Hispanic
voters, and momentum for strict immigration laws began to shift. “I don’t think immigrant bashing
is going to be popular in 2000,” said Senator Lincoln Diaz-Balart (R-FL).*?’

In addition to the publicity campaigns against the aggressive deportation laws, movement
within Congress to soften the laws began just a few years after they were passed. Beginning in
1999, Congressman Barney Frank (D-NY) proposed legislation numerous times that would
ameliorate the effects of the deportation law on families by giving the Attorney General the
authority to cancel the removal of permanent legal residents under certain circumstances. Yet as

quickly as efforts to reform the laws began, so too did the anti-immigrant, fear-based rhetoric.

After Congressman Frank introduced his bill, anti-immigration activists pounced with claims that
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Frank wanted “to let foreign criminals stay in this country.”*?® James R. Edwards Jr. of the Hudson
Institute wrote, “[CJoddling criminal immigrants is anything but pro-family -- it's pro-criminal,
anti-American and anything but a laughing matter.”*?° The legislation never made it to a vote.

In 2000, Senator Ted Kennedy introduced a bill with bipartisan support to repeal the
harshest provisions of IIRIRA. “The 1996 law has had harsh consequences that violate
fundamental principles of family integrity, individual liberty, fairness, and due process,” said
Kennedy in introducing the bill. ¥*° “Families are being torn apart. Persons who are no danger to
the community have languished in INS detention. Individuals who made small mistakes and atoned
for their crimes long ago are being summarily deported from the United States to countries they
no longer remember, separated from all that they know and love in this country.” In a 2001 address
to Congress, as he prepared to leave office, President Clinton lamented the effect the 1996 laws
had on immigrants and encouraged Congress to take up the cause. “It is time to restore due process
and judicial discretion,” he said, “to ensure that unnecessary family tragedies do not continue.”*3!
These efforts to repeal detention and deportation provisions, though, were soon thwarted by the
events of 9/11.432

If Americans had been fearful of immigrants before, the attacks on September 11, 2001,

by immigrants who had come to the United States legally, left the country paralyzed in terror. Any
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hopes of reforming AEDPA and IIRIRA were lost and instead controls on immigrants and
immigration tightened.** The USA PATRIOT Act,** a sweeping piece of legislation enacted in
2001 just weeks after the attacks of 9/11, augmented the policies created by AEDPA and I[IRIRA
by further extending the categories of deportable offenses.**> Although intended to prevent future
acts of terrorism, the expanded deportation regime primarily affected immigrants from Latin
America, not the countries from which the 9/11 terrorists originated.**® Linking immigration to
terrorism gave political cover for racially-oriented restrictions and violations of human rights.*3’
In 2003, President George W. Bush folded the Immigration and Naturalization Service into the
Department of Homeland Security, marking an official merging of immigration and crime. The
Bush administration continued its crackdown on criminal aliens in 2008 with the introduction of a
program that increased technology and information sharing between federal and state officials,
with the provocative name “Secure Communities.” The program’s goal was to “improve and
modernize efforts to identify aliens convicted of a crime, sentenced to imprisonment, and who may

be deportable, and remove them from the United States once they are judged deportable.”**® The

program saw immediate success, quadrupling deportations in its first four years.**
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President Barack Obama continued the Safe Communities program as well as other
deportation enforcement programs, under the mandate of deporting “felons, not families.”*4° While
some argued that he was right to focus deportation efforts on criminals, others felt that this outsized
focus on criminal aliens “ultimately reinforced systemic injustice while failing to increase public
safety or inspire comprehensive immigration reform.”**! Secure Communities and other removal
enforcement policies during the Obama administration resulted in so many deportations that the
President earned the nickname “Deporter-in-Chief.”**?> Secure Communities was heavily
criticized, with charges that the program led to racial profiling and instilled fear in the
undocumented community, thus making communities less secure.**3 A study from August 2014
found that “Secure Communities [had] led to no meaningful reductions in the FBI index crime
rate,” nor had it reduced violent crimes such as rape and murder.*** The evidence showed,
according to the report, “that the program [had] not served its central objective of making
communities safer.”**> Recognizing criticism of the program, the Obama administration suspended

Safe Communities a few months later.**¢
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Despite the fairly moderate policies of the Obama administration, the election of the first
Black president sparked a backlash by many Americans. The conservative Tea Party movement
and Birtherism—the belief that President Obama was not born in the United States and was
therefore a foreigner—emerged soon after his election and stoked right-wing tensions throughout
his two terms. “It is...difficult to escape the conclusion that the intense personal animus towards
President Obama, particularly that expressed by the Birther movement, was driven by racially-
edged sentiments and a suspicion that Obama was regarded by many conservatives as an
illegitimate outsider because of his race.”**’

Leading the birther movement during Obama’s presidency was celebrity businessman
Donald Trump, whose dog-whistling was well-received among the right wing and became a staple
on the campaign trail for the presidency. Once elected in 2018, he turned his xenophobic, anti-
immigration rhetoric into brutal and oppressive policy, with escalation of deportation as a key
feature. Despite the lack of evidence for Secure Communities’ effectiveness, days after taking
office in 2017, Donald Trump signed executive orders to reinstate the program and to “broaden
categories of crime that make people deportable, ramp up detention and deportation, and deepen

ties between the immigration and criminal justice system.”**® Trump pressured the immigrants’

home countries to accept their return,**° reinterpreted laws and long-standing practices to find legal
P p g gp g
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support for his efforts, and boosted enforcement by sending immigration officers to raid refugee
communities.**° “Zero tolerance for criminal aliens,” Trump told rallygoers at a campaign rally in
2016. “Zero. Zero. Zero.”*! According to Trump, President Obama did not sufficiently enforce
deportation laws and allowed “thousands of criminal aliens to freely roam our streets, walk around,
do whatever they way, crime all over the place....Probably a couple in this room.” Trump’s
administration was rife with rhetoric that dehumanized immigrants and denigrated non-Americans.

Twenty-five years after the passage of AEDPA and IIRIRA, efforts to make major
revisions to the laws continue to fail, and the rhetoric painting immigrants as threats to the
American public endures. In 2019, Congressman Chuy Garcia introduced the New Way Forward
Act, a bill that would radically overhaul many immigration laws including deportation of criminal
aliens. The goal of the bill was to correct “racial and anti-immigrant injustices embedded in our
immigration laws, many of which have enabled the Trump Administration’s inhumane assault on

452 Response to the bill was fierce,

non-citizens in the United States and at our southern border.
following the familiar rhetoric of casting immigrants as threats to the safety of American citizens.

An opinion writer for The Hill said the bill would “use tax dollars to import crime to American”

and expressed concern that the bill would “let aliens loose into the heartland while they await” a
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deportation hearing.** Congressman Bradley Byrne (R-AL) asked in an op-ed piece, “Why would
we want to protect convicted felons from being deported? This legislation would roll out a
welcome mat for them.”** A concerned reader of the Pittsburgh Post-Gazette wrote in a letter to
the editor, “Under no circumstances should this bill be passed. Doing so would be the downward
spiral of America into a borderless land mass where U.S. citizens once safely roamed and thrived,
to be overrun by unscrupulous immigrants.”*

TV pundit Tucker Carlson aired a long segment on his Fox News show railing against the
bill. “The New Way Forward act is the most radical single piece of legislation we’ve seen proposed
in this country,” he said, warning that the bill would give “anti-American immigration judges —
and many of them are exactly that — [...] a blank check to open the borders. No vote required.”
Carlson found the most egregious aspect of the bill to be the provision for bringing back deportees
whose removals would not have occurred under the law as proposed. “What could be more
destructive than changing U.S. law, specifically to allow rapists, child molesters, and drug dealers
to stay in America? How about this: Using taxpayer money to bring deported criminals back into
America. That’s right. This bill would not only abolish your right to control who lives in your own

country, but it invents anew right in return: the “right to come home.” America, he claimed, would

become “a borderless rest area for the world’s worst predators and parasites.” The bill failed to
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move forward during the 116%™ Congress, but Congressman Garcia reintroduced the measure in the
new Congress in January 2021, where it has been referred to committees for review.*¢

In February 2021, President Biden presented an immigration reform bill, introduced in the
House by Congresswoman Linda Sanchez, called the United States Citizenship Act.*” Among its
provisions, the Act would allow the Attorney General or the Department of Homeland Security to
issue a waiver against the removal of a permanent resident for humanitarian, family unity, or public
interest purposes. The waiver would be considered based on criteria such as the severity of the
crime, the duration of the non-citizen’s residence, evidence of the alien’s rehabilitation, and the
effect deportation would have on the family. Again, detractors pounced. A fellow of the Center for
Immigration Studies, an anti-immigration think tank, suggested renaming the bill, “The Drug
Trafficker, Pimp, and Racist Relief Act.”*®

Ultimately, regardless of the party in power, the deportation of criminal aliens has
expanded dramatically over the past twenty-five years. Both parties capitalized on fears of
immigrants to win votes and created policies that resulted in the mass deportation of criminal
aliens, and presidents of both parties implemented policies that continued to justify deportation of

criminal aliens as “being in the interests of public safety and homeland security, and implicitly

rationalized by the notion of a natural return to the deportees’ homeland.”** Nevertheless, over
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the same period, public polling shows that Americans have become increasingly more welcoming
of immigrants overall. In the early 1990s and leading up to the passage of the 1996 immigration
laws, Gallup polling showed that the percentage of Americans who felt the country was allowing
too much immigration reached sixty-five percent, with only about seven percent favoring an

increase in immigration levels.*®

By 2020, only twenty-eight percent of respondents believed
immigration levels should be decreased, while thirty-four percent believed it should be increased
and thirty-six percent thought current levels were about right. These shifts occurred even while the
country admitted far more immigrants.

Much of that change can be attributed to changes in attitude by Democrats over the past
few decades, as shown in Figure 7.46! Only seven percent of Republicans in 2001 favored increased
immigration, a figure that more than doubled until Trump took office then softened again to around

thirteen percent today. Support by Democrats for increased immigration, on the other hand, has

jumped from seventeen percent in 2001 to around fifty percent today.
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Figure 7: Preference for Increase in Immigration by Party Affiliation
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Source: Americans Want More, Not Less, Immigration for First Time, Gallup, https://news.gallup.com/poll/313106/americans-not-less-
immigration-first-time.aspx

Quantifying American opinions about deportation of criminal aliens would be difficult,
however, the shift in rhetoric and policy proposals shows that a split has formed separating the
parties. There seems to be a cooling of the passions that united politicians in passing the 1996 laws
and a recognition on the left that the draconian policies they created have led to systemic injustice
against immigrants who call America home. While acceptance of immigrants into society has
grown among many Americans, however, many others still do not recognize the value of diversity
in American society. This rift in perceptions reflects a larger divide that has appeared in recent
years in how the American populace sees itself, and who Americans are as a people: a country that
strives to live up to its founding ideals of refuge for the persecuted, individual liberty, and human
dignity, or one intent on dehumanizing and expelling those who do not fit within its limited vision

of who belongs.
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Realities of deportation

“The most common justification for imposing such a precarious existence on noncitizens
is rhetorically resonant but complex: these people, it is said, have violated the ‘rule of law.””462
Immigrants are technically visitors to the United States and thus do not merit protection from
deportation as citizens do. If they commit crimes, they should be sent back to where they came
from. While this all-or-nothing approach has rhetorical appeal, the reality is that deportation is
much more involved than simply shipping home foreigners who broke the rules. A 1999 editorial
in the Miami Herald marking the third anniversary of [IRIRA called it “a somber day in this nation

built by immigrants.”#6?

Calling for reform of the law, the newspaper said, “Now plainly littered
in its wake are broken families, devastated U.S. citizens, and people unjustly deported and jailed
indefinitely—a new class of political prisoners in the land of the free.” Far from being a benign,
bureaucratic governmental function, deportation has deep, painful, and lasting consequences for
the deportee, their families—who are often United States citizens—and for the countries to which
they return. The country has accepted legal permanent residents to be part of the society, and as
discussed in the introduction, disregarded that position in society is morally unjustifiable. Yet even
if some removals may be justified, the current United States deportation regime is vastly
disproportionate to the levels needed to protect those within the borders from harm. As I have
demonstrated, the number of deportations today is unprecedented in US history, and the growth of
the system can be traced to a foundation based more on racial than security grounds. In this section,

I will explain some of the primary concerns about the effects that such a large and severe system

have on deportees, their families, and both the United States and the receiving countries.
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Many deportees are long-term residents of the United States and are often sent back to

1.4%4 For

countries where they have not lived since they were very young or sometimes not at al
deportees, returning “home” often means starting a new life in a strange place, a concept
anthropologist Shahram Khosravi calls “estranged citizenship.”*% Deportees may lack the skills
and abilities they need to succeed in the new economy and society.**® Deportees are at an economic
disadvantage living in their new countries, whose economies are not as strong as those of the
United States. There may be high rates of unemployment, and deportees may be ill-prepared to
meet the needs of the local job market.*¢” Lack of language proficiency, skill sets that don’t match
the local needs, and unfamiliarity with the structures and social networks of the country can all be
stumbling blocks to successfully adjusting to their new homes.**® The more they were integrated
into American society, the harder it may be for deportees to adjust to their new situation. Even the
receiving state itself may also put up obstacles, such as refusing to give deportees identity cards.*¢

In addition to the economic difficulties deportees face, they may also encounter social
stigmatization once they arrive in their country of citizenship. Locals know that refugees have been
returned to their country from the United States due to criminal convictions and often treat

deportees not as returned countrymen but as unwelcome bad elements.*’® Deportees stand out

when they are unfamiliar with the local customs or social norms or when they dress differently
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from locals.*’! Even if they speak the local language, they may have an accent that marks them as
different.*’?

Noncitizens who are deported due to criminal convictions may never see their families
again. US immigration law provides little opportunity for return, and the reality is that a future life
in the United States is unlikely.*’* “Deportation can be a kind of life sentence for individuals who
have been deported, but also for their family members.”*’* Indeed, the United States Supreme
Court has long recognized deportation as an especially severe penalty for criminal conduct—"“the
equivalent of banishment or exile™’® that “deprives a person of “all that makes like worth
living.”*7¢ Judge Learned Hand, writing in 1926, explained,

Whether [a deportee] came here in arms or at the age of ten, he is as much our
product as though his mother had borne him on American soil. He knows no other
language, no other people, no other habits, than ours; he will be as much a stranger
in Poland as any one born of ancestors who immigrated in the seventeenth century.
However heinous his crimes, deportation is to him exile, a dreadful punishment,
abandoned by the common consent of all civilized peoples. Such, indeed, it would
be to any one, but to one already proved to be incapable of honest living, a helpless
waif in a strange land, it will be utter destruction. That our reasonable efforts to rid
ourselves of unassimilable immigrants should in execution be attended by such a
cruel and barbarous result would be a national reproach.*”’
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Although a person faces deportation as an individual, family members, too, are deeply
affected.*’® When an immigrant is deported, the family may lose a parent, breadwinner, and
caregiver, as well as a loved one. Immigration enforcement practices “unsettle and impoverish
families” by removing members and creating single-parent households or leaving children without
a parent.*”® The children of the deportees are usually American citizens, who lose their right to an
intact family.*8" “The constant threat of deportation erodes families’ sense of well-being and
security. Children whose parents have been deported experience fear, depression, difficulties at
school, displacement, and poverty.”*3! Yet the effects of deportation on the family are all but
ignored under US law. Financial consequences can also be severe, for both the deportee and for
the family members left behind. Immigrants who have spent years building businesses may be
forced to close them. Job prospects in the receiving country are often low and, if the deportee does
manage to find employment, the wages are likely to be much lower than they were earning in the
United States. Family members left behind lose a source of income, and in some case, relatives in
the deportee’s home country may lose remittances the deportee had sent from the United States, a
valuable source of support in many countries.*?

The harm of deportation extends through the entire immigrant community. “Since its
reinvigoration in the late 1990s, deportation has torn through many communities like a capricious

tornado: touching down suddenly from dark clouds and leaving a trail of devastation in its wake,
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while sweeping away tens of millions of people from our midst.”#%3 In addition to losing a member
of the community, targeted raids on immigrant communities reinforces the “otherness” immigrants
already feel in the United States. Deportations of some refugees spread fear that the risk could
extend to others within the community.*3* As one activist said, “For members of our Southeast
Asian communities, they’re speaking to a growing level of fear of government, and fear of
mainstream Americans.”*® If it could happen to one member of the community, it could happen
to any member.

The United States government offers little support for returnees post-deportation. A few
countries have developed programs and resources to help resettle returnees, but they are the
exception. “Once these people are deported—no matter how long they have lived in the United
States—they are someone else’s responsibility.”*%¢ For those deportees who came to the United
States as refugees, the country of return may be unable to manage their resettlement. “As one
prosecutor argued, ‘We’re sending back sophisticated criminals to unsophisticated,
unindustrialized societies.””*8” Local authorities may be overwhelmed.

Despite the purported goal of increasing domestic security through removals, the automatic
deportation of noncitizens convicted of crimes has negative ramifications for the broader
population of the United States. Immigrants bring real and tangible benefits to their US

communities, and deportation often removes productive members of that community, tears apart
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families, and reinforces a division between native and immigrant populations. The negative effects
of deportation can be felt not only by the deportees and their families but also on the country to
which the deportee is returned. “To call such countries ‘home’ for many of the deportees is at best
a cruel joke.”**8 The receiving countries may have problems integrating and supporting deportees
who are struggling to adjust to their new lives. People who may have been successful—or at least
functioning—in their post-conviction lives in the United States may become lost in their new
homes, becoming a burden on their new community or even joining a gang or engaging in criminal
behavior out of desperation. Although it can be difficult to study these effects, research has found
instances of serious increases in crime and economic problems by some US deportees.*®® Even if
having deportees in the community does not lead to an increase in crime or gang activity, there
may be a perception among locals that it will, bringing shame to relatives who take in deportees
upon their return.**°

Although international law prohibits the deportation of immigrants to places where they
are at serious risk of harm, as discussed in Chapter One, deportees often still face security risks
when they are sent to their home countries. Many returnees are sent to countries that continue to
deal with violence and poverty.*’! Their rights may be denied by the receiving state, and they are

492

left vulnerable not only to the violence of both the state and ordinary citizens.*”* Gangs pose a

threat to many returnees, especially in Central America, where there are also real dangers of
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kidnapping and extortion.*>? “Some deportees may be direct relatives of the resistance fighters,
such as those recruited by the United States during the Vietnam War, placing them in danger of

retaliation.*%*

Many ‘become victims before they can become victimizers.” They are regarded as
pariahs, hunted by vigilante squads, and some have been shot down within days of stepping off
the places from the United States.”*> Refugee deportees, especially, are returned to countries that
may themselves be struggling with past traumas.**® Rebuilding may be complicated by accepting
for reintegration those who left the country during its struggles.

Some countries simply refuse to cooperate with the return of their citizens from the United
States and are thus labelled “recalcitrant countries.” There is little the United States can do to force
the countries to cooperate other than issue visa sanctions prohibiting certain types of travelers from
entering the US. Visa sanctions are considered a harsh measure and damaging to foreign relations,
prior to the Trump administration, was used only once—against Guyana in 2001. The Trump
administration issued visa sanctions against ten recalcitrant countries during its single four-year
term—The Gambia, Cambodia, Eritrea, Guinea, Sierra Leone, Burma, Laos, Cuba, Ghana, and

Pakistan—eventually lifting sanctions against Guyana, Guinea, and The Gambia after they

complied.*”” Less developed countries, then, may lose their citizens to the United States then be
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forced by the US to accept their return, regardless of their ability to properly manage their re-
integration. Long-term resident deportees were shaped by their lives in America, but when they
commit criminal acts, America disavows its responsibilities for those members and casts them
back to countries with which they may have little connection. Through deportation, the United
States exercises its imperialism by imposing its considerable might to bend the will of smaller,
more fragile nations.

As appalling as deportation is for deportees and the countries of return, it would be easier
to justify if the United States were truly sending back the worst of the worst.**® Yet, the data show
that is not the case. The Transactions Records Access Clearinghouse (TRAC) at Syracuse
University maintains a database on immigration enforcement.*”® Their data shows that in FY2020,
only 35 percent of ICE removals were for aggravated felonies; the other 65 percent were for other
criminal charges. Categorizing various offenses according to seriousness, TRAC’s data shows that,
since 2003, by far the most deportations arose from the least serious offenses—more than 1.3
million Level Three crimes versus just over 950,000 Level One crimes.**° The most common Level
Three offenses have been drug possession, illegal entry, and driving under the influence.>®!' Level
One crimes include the most serious offenses, such as drug trafficking, sexual crimes, and
homicide. The vast majority of noncitizens being deported for criminal activity, therefore, are not
the worst of the worst, or even the second worst. They are primarily low-level, non-violent

offenders.
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Despite his bravado about getting rid of “bad hombres,” Donald Trump’s deportation
record shows that his post-entry deportation efforts have also resulted in the removal of primarily
lower-level offenders. After an initial bump in the percentage of Level One removals upon taking
office, removals for the most serious crimes as a percentage of overall removals have dropped each
year, from a high of twenty-three percent in 2017 to just 14.3 percent in 2019, with preliminary
2020 numbers reflecting a continuation of the trend.’*> The executive order Trump issued upon
taking office prioritized deportations of aliens who were merely charged with a criminal offence,
even if their case has not yet been adjudicated.>®* His concern in using harsh deportation techniques
seemed to have little to do with making communities safer and more to do with simply removing
those he and his supporters believe do not belong.

Where a deportee lives also seems to matter a great deal. TRAC’s data shows that since
2003 Texas has led the nation with over 2.4 million deportations, including almost 1.3 million
criminal alien removals.’** California is second, with just over a third of the Texas number—
875,000 deportations over the same period, including almost half a million criminal deportees—
despite having an immigrant population that is more than double that of Texas.’®> Deportation
enforcement, therefore, appear to be highly arbitrary and unevenly applied.

While concern about crime, regardless of the immigration status of the perpetrator, is

legitimate, there is little evidence of any kind of empirical relationship between crime and
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immigration.>% In fact research has found an inverse relation: noncitizens commit crimes at lower
rates than native-born citizens.>*” That holds true for both legal and illegal immigrants. A study by
the conservative Cato Institute of 2015 data from Texas found that legal immigrants had a

308 The overall

conviction rate that was sixty-six percent lower than that of native-born Texans.
crime rate has gone down in the last few decades in America>®—including sharp drops in violent
crimes—even as immigrants have been making up a much larger share of the population of the
United States. Nevertheless, the stereotype of the criminal immigrant persists in US political
discourse.

As this chapter has explained, this discourse has been a boon to politicians looking to shore
up electoral support. Heavy-handed deportation policy provided an avenue for elected officials to
show effective governance by scapegoating a generally unsympathetic group with little political
influence. “Though the specific political reasons for each step in this harsh turn were complex, this
much is clear: the post-entry social control deportation system was a perfect vehicle for most
politicians to demonstrate toughness on crime at virtually no political cost.”!? By turning attention

toward criminal aliens, officials could be seen as doing something meaningful about all

immigration problems, including “the more intractable, resurgent problem of undocumented
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immigration. Those individuals, families, and communities who bore the brunt of these policies
and those who feared their implications and trends went largely unheard.”>!!

The “tough on crime” rhetoric of the late twentieth century also coincided with a growing
trend by the United States toward a realist approach to world affairs. The country’s post-World
War II commitment to human rights and the promotion of liberal institutions such as international
law was a temporary reaction to the massive war-time human rights violations, but these
progressive notions were quickly supplanted by suspicion of these institutions and an ambivalence
toward the human rights practices the country had once promoted.’!? A notable exception to this
trend was under President Jimmy Carter, who “elevated concern for human rights abroad to the
first tier of US objectives.”!3 It was during Carter’s tenure that the calamitous results of US
involvement in affairs in Southeast Asia during the 1960s and 1970s bubbled into a full-blown
humanitarian crisis. Reaction to that crisis created a clash between the national mythology of
America as a place of refuge and of a protectionist America leery of admitting large numbers of

refugees. In the next chapter, I will consider this struggle between American values in the context

of US deportation policy through the lens of the unique case of Cambodia.
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Chapter 3: The Deportation of Cambodian Refugees from the United States

The United States boasts a long and proud history of providing refuge to displaced persons
from around the world. “From George Washington's 1783 expression of open arms to the
‘oppressed and persecuted,’ to the admission of more than 14,000 Kosovo refugees in 1999, two
centuries of similar statements from leaders and citizenry alike have helped to project, even if they
did not always accurately reflect, a certain national generosity of spirit.”>!* Since the passage of
the Refugee Act of 1980,3!> which set a new standard for the United States as “a haven for the
persecuted and dispossessed,” !¢ the United States has resettled more than three million refugees,
more than any other country in the world.>!” Yet that record is also tainted by the role America
played in creating the conditions that led many people to flee. Intervention by the United States in
Southeast Asia in the 1970s contributed to the displacement of hundreds of thousands of people
from their homes, including thousands of Cambodians. Among those refugees was Lundy Khoy.

Lundy Khoy was born in 1980 in a refugee camp in Thailand after her parents fled the
violence of war in Cambodia.’'® She and her family arrived in the United States when she was one,
and Lundy became a legal permanent resident. In 2000, as a nineteen-year-old college student,
Lundy was walking down a street with a friend when they were stopped by the police. She was

asked whether she had any drugs, and she answered honestly: she was carrying seven tablets of
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the narcotic Ecstasy. Lundy was arrested and charged with possession with intent to sell, a felony
in the Commonwealth of Virginia. On the advice of her lawyer, she pleaded guilty, received a five-
year suspended prison sentence, and served three months in a correctional facility and four years
of probation. She went about getting her life back on track. On a routine visit to her probation
officer, she was met by immigration officers, who detained her and told her she was likely going
to be deported to Cambodia, a country in which she had never set foot. Pending deportation, Lundy
was held in a detention center for nine months, but because Cambodia did not issue the necessary
travel documents, she was eventually released. She received a pardon from the governor of
Virginia, but more than twenty years after her conviction, she remains at risk of deportation.
Lundy’s case is not unique. More than 250,000 Cambodian Americans live in the United
States,’'” and they “are among the poorest, least educated, and least-integrated Asian American
subgroups” in the US today.>?° They also have a disproportionately high level of criminality, which
now puts many Cambodians who have lived most of their lives in the United States at risk of
deportation. Since 2003, more than 1,000 Cambodian citizens have been deported, more than half
having arrived in the United States before 2002.52! Mistakes made as young people have been
punished by what amounts to a life sentence away from their families, their communities, and their
homes. In Cambodia, they face economic, social, and emotional harms, with little opportunity for

amelioration of their situations. Chapters One and Two traced how the US deportation system
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developed over time, the role of anti-immigration rhetoric in policymaking, and the deleterious
effects deportation has on deportees, their families, and the countries of return. Chapter two also
included a discussion of the Refugee Act of 1980, which was passed in reaction to the refugee
crisis caused by the wars in Southeast Asia. In this chapter, I will look at the US deportation regime
through the case of Cambodia, a country that provides a striking example of the conflict between
the US’s moral ideals and the racialized policies that pervade its immigration laws.

The United States has a moral duty to treat those people who it turned into refugees with
greater deference than other immigrants.’>?> Yet the US deportation policy does not consider
refugee origins when Cambodian refugees commit crimes. In this chapter, I outline the multiple
traumas Cambodian refugees experienced, from the violence of war to their time in refugee camps
to their difficulties in resettlement, and show how US policies played a role in each step. These
traumas created the conditions under which susceptibility toward criminal behavior flourished. Yet
when a Cambodian refugee commits a crime, they are automatically expelled from the United
States as if they were a stranger. By disregarding the country’s responsibility for the multiple
displacements of Cambodian refugees, the United States fails to live up to the intentions of the

Refugee Act and its moral ideals as a place of refuge for the “huddled masses yearning to be free.”

Initial displacement

Virtually all Cambodian immigrants arrived in the United States as refugees in three waves
sparked by crises in Cambodia from the 1970s through early 1990s. The first wave of Cambodian
refugees arrived after civil war erupted in Cambodia from 1970 through 1975, when the

Communist Khmer Rouge, led by Pol Pot, one of the most notorious dictators in twentieth century,

522 Walzer, Spheres of Justice, 49.

116



fought the Cambodian government for control.”?* Part of the US strategy to combat the spread of
communism in the region was to help the Cambodian government fight against the Khmer Rouge
through a massive bombing campaign—first across the countryside, then targeted at more
populated areas. The bombing killed or displaced thousands of civilians.*?* The official US policy
was to minimize its efforts to aid victims, instead trying to keep a low profile in Cambodia. By
1972, however, the war had displaced nearly 700,000 Cambodians, and the United States began to
send aid. Wealthier, elite Cambodians began to make their way to the US, marking the first wave
of refugees.

In 1975, the Khmer Rouge toppled the Cambodian government and took control.>?> The
barbarous Pol Pot regime led to executions, forced labor, malnutrition and starvation, and disease,
resulting in a genocide that caused the deaths of between 1.5 and 2 million people—nearly 25
percent of the country’s entire population.>?® The Khmer Rouge was so brutal that columnists for
the Washington Post wrote in July 1977, “Adolf Hitler at his worst was not as oppressive as the
Communist rulers of tiny Cambodia.”?’” Approximately 200,000 Cambodians fled, arriving
mainly in Vietnam and Thailand.>?® Around 6,000 Cambodian refugees went to America, the first
time large numbers of Cambodians went to live in the United States.>?

The third and most significant wave of refugees occurred after Vietnam invaded Cambodia

in 1978 and overthrew Pol Pot’s regime. The Khmer Rouge continued to fight, and by 1982,
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hundreds of thousands of Cambodians had fled the chaos into neighboring countries, primarily
Thailand.>*° The journey to the camps was treacherous. “Thai soldiers, renegade resistance
soldiers, and bandits all preyed upon Cambodian refugees fleeing into Thailand. Even though the
majority of Cambodian refugees were ill, wounded, exhausted, and starving, women and young
girls were frequently raped, and any goods, extra clothes, or hidden gold was confiscated.
Thousands of land mines planted by retreating Khmer Rouge caused jungle paths into Thailand to
become littered with Cambodian corpses and body parts.”>*! “For most refugee families from
Cambodia, the harrowing journey across mined terrain to find domicile in a new country was only
the beginning of a difficult transition.””>3?

The refugee crisis presented arguably the most difficult humanitarian challenge of the post-
World War II era.>*3 Although the refugee camps provided relief for residents’ immediate needs,
they were often dangerous, dirty, and demoralizing. Camps along the border housed both civilians
and combatants and became a target of attacks, injuring and killing some camp residents and
forcing evacuations.>** Food aid was often diverted or sold to military forces, and conditions inside

the camps were often squalid.>*> The camp population was controlled in a number of ways, such a

perimeter fencing to restrict movement, punishment for rule violations, and fear and
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intimidation.>3¢ “During a 1988 Congressional hearing on Cambodia, Kitty Dukakis, the wife of
Democratic presidential nominee, who organized a task force on Cambodian children, described
these camps as places where "brutality escalates hopelessness, suicide, child abuse; attitudes and
behaviors of a tragic kind have become the norm.">” Although intended to improve the plight of
the refugees, the refugee camps in many ways prolonged their suffering.

Social hierarchies and cultural norms broke down in the camps, and refugees entered a

b

state of “inbetweenness,” no longer who they were and not yet who they would become.’®
Displacement exiled them not due to consequences of their own actions but because of the accident
of their circumstances. Once they fled their country, membership in the community they had
always known was suddenly gone and replaced by a new status of “refugee.” “Before they became
refugees, Cambodians did not realize the extent to which others and other differences existed in
this world. They were not aware of having “ethnic identity”; they were instead defined by their
work, education, family, and village.”>*® It was only after they had left Cambodia and arrived at
the refugee camps that they became aware of their identity as Cambodians, distinguished from
other nationalities. The differences such as class, which had been important in Cambodia, no

longer mattered; all Cambodians were now seen by camp officials as one group.’*® It was the first

time many Cambodians became aware of nationalities different from their own.

336 Terry, Condemned to Repeat?, 137.
537 Hing, “Detention to Deportation,” 921.

338 Carol Mortland, “Transforming Refugees in Refugee Camps,” Urban Anthropology and Studies of Cultural
Systems and World Economic Development 16, no. 3/4 (Fall-Winter, 1987): 380.

539 Carol A. Mortland, “Cambodian Refugees and Identity in the United States,” in Reconstructing Lives,
Recapturing Meaning, ed. Linda A. Camino, Ruth M. Krulfeld (London: Routledge, 1994), 17.

540 Mortland, “Cambodian Refugees and Identity,” 8.

119



To orient the refugees to their new lives, the camps offered residents training to acculturate
into American society. English language classes, job training, cultural orientation courses taught
Cambodian refugees skills for adapting to their new lives, while encouraging them to leave behind
their Cambodian-ness.>*! Control over their present and future no longer belonged to the refugees
themselves but to the camp staff who managed daily affairs and to refugee officials who would
determine their fates. Thus the camps marked the next step in the cycle of displacement through
the process of denationalizing the refugees, transitioning them from “Cambodians” into
“Cambodian refugees.”

The modern refugee system in the United States was born from one of the darker spots in
world history. During World War II, fear grew of immigrants and refugees, who were seen as
threats to national security in the United States and other allied nations. The US systematically
refused to provide safe haven for Europeans displaced or endangered by the war.’*? “Even when
the U.S. government in the 1930s initiated a few programs to admit European Jews fleeing Nazism,
the federal government’s bureaucracy consciously worked to slow refugee admissions.”** Perhaps
the lowest point came in June 1939, when the United States, along with Canada and Cuba, denied
admission to more than 900 Jewish refugees fleeing the brutality of Nazi Germany and sent them
back to Europe. More than 250 passengers of the M.S. St Louis ultimately perished in
concentration camps.>#*

Days after the bombing of Pearl Harbor in 1941, President Franklin Roosevelt declared all

non-naturalized Italian and German citizens, including German Jewish refugees, as “enemy
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aliens.”* National security concerns led to a tightening of restrictions on admission of refugees
to the United States.’*® Nevertheless, the ravages of the Nazi regime led to the movement of
millions of people throughout the 1940s, and the United States’ heightened role on the world stage
as a result of its involvement in the war meant it was required to play a larger role in dealing with
the refugee crisis in the war’s aftermath.>*” The war, then, became a turning point for American
refugee policy.

After the war ended, President Harry Truman proposed a vast expansion of European
refugee admissions outside of the existing quota system to aid in the region’s general post-war
reconstruction.’* In the first televised State of the Union address in the nation’s history, Truman
lamented that his administration had reached the end of its legal authority to accept refugees and
called on Congress to “turn its attention to this world problem, in an effort to find ways whereby
we can fulfill our responsibilities to these thousands of homeless and suffering refugees of all
faiths.”># The result was the passage of the Displaced Persons Act, enacted in 1948, just as a Cold
War between the United States and Russia broke out.>>° The US turned to its refugee policy as a
way to fight the spread of communism.>>! America’s focus on refugees fleeing communism

continued to guide us refugee policy through the 1950s and 60s, with a particular focus on Cuban
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refugees,’? while the 1970s saw new influxes of Soviet Jews and refugees from Indochina into
the United States.>>

During their period in control, the Khmer Rouge regime had cut off communication from
Cambodia with the outside world, so it was not until the Vietnam invasion that the international
community became fully aware of the atrocities that had been committed. In response, the United
States, recognizing there was no real alternative to admitting Cambodians, committed to large-
scale resettlement of refugees. The crisis served as a catalyst for a reform of US refugee policy,
resulting in the Refugee Act of 1980,%* which opened the door to resettlement of thousands from
Cambodia, Laos, and Vietnam.

Until the Refugee Act of 1980, much refugee policy was ad hoc and treated refugees
inconsistently. In the 1970s, a division grew between refugee advocates and opponents, with each
side formalizing their organization and hardening their views. Advocates, led by Massachusetts
Senator Ted Kennedy, argued that the policy should stem from humanitarian concerns and that
communism-focused framework should be expanded to one less grounded in Cold War-era
ideology and focused on principles of humanitarianism.>> Restrictionists were concerned about
the impact of refugees on jobs, the costs of resettlement, and the ability to successfully integrate
refugees into American society.®® North Carolina Senator Jesse Helms shared the restrictionist

(1113

view by explaining, ““[TThis Nation has experienced more and more social problems as a result of

the melting-pot theory. . . . There is the feeling that the traditions of our ethnic groups are being
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undermined, as well as the sense of identity and community. . . . There is widespread concern over
the adaptability of such a group to American values. . . . There is the language question.”’
Essentially, they worried that Southeast Asian refugees would not become “American” enough.
The new law found a middle ground by redefining “refugee” to meet a broader category
of persecution and by establishing structure on the admissions process, setting limits on refugee
admissions and requiring consultation between the executive and legislative branches.>>® The Act
set a new standard for the United States as “a haven for the persecuted and dispossessed”™>® and
has led to the resettlement of more than three million refugees in the United States since its
enactment.’®® The law, which still guides US refugee policies today, allowed the President to
establish caps on refugee admissions each year and to determine the source region of those
refugees.®®! In 1980, the Carter administration allotted 169,000 openings to refugees from
Southeast Asia, and refugees began pouring into the country, becoming the largest refugee group
ever admitted. The movement was politically unpopular—a CBS/New York Times poll taken just
after the move found that 62 percent of Americans disapproved.’®> Nevertheless, by 1993, some

150,000 Khmer refugees had arrived in the US.°®® These influxes of huge groups of refugees

created unprecedented logistical challenges and generated damaging, sometimes violent anti-
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Asian sentiment. Figure 8 shows the increase in the number of Cambodian immigrants in the

United States since 1980.

Figure 8: Cambodians in the United States, 1980-2019

160K
140K
120K

100K

Immigrants

80K

60K

40K

20K
0K
1980 1985 1990 1995 2000 2005 2010 2015 2020

Year

Source: Migration Policy Institute, Countries of Birth for U.S. Immigrants, 1960-Present,
https://www.migrationpolicy.org/programs/data-hub/us-immigration-trends#history

124



Resettlement in the United States

Once they arrived in America, the “refugee” label took on a different meaning than it had
in the camps. In the United States, they soon realized being a refugee allowed them certain
advantages that other forms of migrants did not enjoy, such as welfare benefits and training

opportunities.>%4

However, they also recognized that they stood out as different. They often
bounced back and forth between holding on to their Cambodian-ness while also trying to be more
American.’% Although the camps were intended to give Cambodians the skills to successfully
transition into the United States, they found upon arrival that they were not necessarily well
prepared for this new life. Their language skills were often deficient, and they were not employable
well-paying jobs, leaving them dependent on governmental support.>*® Their lowly status within
the United States made adapting to their new home yet another hurdle.

Although all newcomers to a country face challenges with acculturation, Cambodian
refugees arrived with additional obstacles, many of which continue to be plague the refugee
community today. Southeast Asian war refugees arrived with an array of health problems due to

567

the time they spent in unsanitary and dangerous conditions.”®’ Cambodians were in particularly

poor health, “showing more symptoms of malnourishment, more tuberculin reactors, higher
hepatitis B indicators, more parasites, and much lower mean haemoglobin and red blood count

volumes than other Southeast Asian refugee groups tested.”>%®
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The unimaginable brutality of the Pol Pot regime left Cambodian refugees physically and
psychologically traumatized.’®® A 1987 of Southeast Asian refugees found that Cambodians were
the most severely traumatized, having experienced an average of sixteen traumatizing events, such
as torture and the witnessing of killing.>’® “More than 90 per cent of all Cambodian refugees
experienced sustained trauma and inhumane living conditions, regardless of age, gender, religion,
ethnicity, or class status.”’! Surveys of Cambodian children in the United States documented the
multiple traumatic events they had endured: family separation, witnessing of brutality, loss of
family and community members, starvation, and near-death experiences.’’? “Cultural
bereavement”—the loss of one’s culture—added to the anguish among Cambodian refugees, who
were under great pressure to abandon their past and acculturate into Western society.’* The trauma
affected not only individuals, but also the collective psyches of the Cambodian people.®’*

Years of trauma wrought long-lasting psychological and mental harm on Cambodians, who
continue to exhibit high rates of mental health illness.’”> A 2005 meta-analysis of mental health
research on refugees found that refugees have ten times the rate of serious mental distress than the

general population, and Cambodian refugees have the highest rates of PTSD and depression of any

refugee groups.>’® Suicidal thoughts and feelings of having a “lost soul” were common among
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refugees.””’ “Given the trauma that Cambodian refugees have endured, depression and other
symptoms of post-traumatic stress disorder that would pervade much of the new community could
be anticipated.”’® Yet the healthcare services provided to the refugees upon resettlement were
clearly not sufficient to deal with the severe psychological and emotion harm they had endured.>”

The Khmer Rouge targeted much of its violence toward the educated and economic elites,
so the Cambodian refugees who arrived in the United States were largely rural and uneducated
who did not speak English and lacked the skills needed to thrive in the industrial US.>° School
was often a place of further torment for young Cambodian refugees, who were ridiculed and
bullied.’8! With undereducated parents and little support at school, Cambodian refugee children
growing up in the United States saw relatively low levels of educational achievement. Cambodians
continue to have lower levels of educational attainment today as compared with other Asian groups
and the overall American population.’®?> Cambodians also have a lower rate of English proficiency
compared to other Asian groups in the United States: 63 percent of Cambodians are English

proficient while all other Asians have a 72 percent proficiency level.>83
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Difficulty acculturating, mental health challenges, and lower rates of educational
achievement made socioeconomic success exceedingly difficult for Cambodian refugees. Without
the skills needed to thrive in the industrial economy, many refugees received welfare assistance.
Welfare reform in 1996 dropped many Cambodians from public assistance and pushed them into
menial, low-wage jobs.’®* Today, Cambodians have a median annual income of $67,000, much
lower than the overall Asian population, whose median annual income is $85,800.°% Cambodians
are also more likely than other Asians to live below the poverty line.’*® Research has found that
the trauma Cambodians endured can serve as a predictor for future financial status, suggesting that
these experiences are among the causes of their lower economic success.’®” Because Cambodians
tend to live in lower-income areas, their children often attend lower performing schools,
contributing to the lower rates of educational attainment—a cycle of difficulties that partly
explains the disproportionately high levels of criminality among the Cambodian American
population.

Upon arrival in the United States, refugees were divided into small groups and scattered
throughout the country with little orientation to help with the adjustment.’®® Although they were
mostly from rural areas in Cambodia, most refugees were sent to urban areas, “where they

competed for scarce resources with other minority or disenfranchised groups.”*®® Refugees were
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sent to every state except Alaska.’*® Because they were isolated from one another and deprived of
needed support, many refugees left their original place of resettlement to move to concentrated
refugee enclaves in California, Texas, and Louisiana. “By 1980, forty-five percent of the first
waves of Southeast Asian refugees had undergone a second migration relocating from their
initially assigned location to Southeast Asian communities in different states.”>*! Forcing refugees
into a secondary migration, US resettlement policy uprooted them and destabilized their lives yet
again, further contributing to the cycle of displacement. Eventually, the government found that
dispersal was not advantageous and instead resettled refugees into fewer, less-dispersed areas.
Nevertheless, across the United States, the arrival of Cambodian and other Southeast Asian
refugees had revived a deep-seated anti-Asian sentiment.

Anti-Asian racism and policy were nothing new in the United States, which has a long
history of policies that have supported violence and discrimination against Asian immigrants and
Asian-Americans. The sanctioning of bigotry against Asians through official US policies such as
the Chinese Exclusion Act of 1882, colonial rule of the Philippines after the Spanish-American
War in 1898, and the internment of American citizens of Japanese origins during World War 11,
generated acts of violence against Asian Americans. In 1885, white coal miners in Wyoming killed
twenty-eight Chinese miners in an act of shocking brutality that included scalping and castrating
victims.>*? The Watsonville riots in California in 1930 grew from tensions between locals and
Filipino farm workers during the Great Depression, stoked by xenophobic rhetoric of politicians.>*?

Hostilities toward people of Japanese descent continued long after the ultimate act of Asian

590 Hing, “Detention to Deportation,” 935.
391 Chow, “Exiled Once Again,” 114.
392 Simeon Man, “Anti-Asian violence and US imperialism,” Race & Class 62, no. 2 (2020): 24-33, 26.

593 Howard A. De Witt, “The Watsonville Anti-Filipino Riot of 1930: A Case Study of the Great Depression and
Ethnic Conflict in California,” Southern California Quarterly 61, no. 3 (Fall 1979): 291- 302.

129



violence—the dropping of atomic bombs on two cities in Japan. President Harry Truman set the
tone when he justified the bombings in a letter: “When you have to deal with a beast you have to
treat him as a beast.”%*

The failed wars in Southeast Asia in the 1970s served as a continuation of that pattern.
Asian immigrants, regardless of their country of origin, represented a reminder of the United
States’ military failure in the Vietnam War.’®> The arrival of refugees “embodie[d] the
displacement from Asian societies in the aftermath of war and colonialism to a United States with
whose sense of national identity the immigrants are in contradiction precisely because of that
history.”**® Their arrival also coincided with an economic downturn, and many people saw the
refugees as threats to their jobs.>’

Cambodian refugees, who had already survived multiple traumas, also had to cope with a
rising anti-Asian bias and fears of racially-motivated violence. A 1992 report by the US Civil
Rights Commission confirmed that, despite popular belief, Asian Americans were subject to
widespread prejudice, discrimination, and victimization.’*® The report found that “[t]he general

tendency to view all Asians as alike and the stereotype of Asians as foreigners make Asian

Americans particularly vulnerable to the vicissitudes of the United States relations with Asian
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countries.”®® Hate crimes statistics from the era are incomplete and unreliable,®® but
contemporaneous news articles chronicled a feeling of growing racism and violence against Asian
Americans.®!

In a 1990 report, the US Commission on Civil Rights blamed racial animosity in the United
States on five contributing factors: “1) racial integration of neighborhoods leading to "move-in
violence"; 2) deep-seated racial hatred played upon by organized hate groups; 3) economic
competition among racial and ethnic groups; 4) insensitive media coverage of minority groups;
and 5) poor police response to hate crimes.”®*? Their 1996 report found that all of these factors
played a role in anti-Asian racism, but also that anti-Asian violence had other unique sources as
well. Unlike other minorities, the long history of bigotry against Asians in America was
exacerbated in the post-1965 by the sudden arrival of thousands of Asian immigrants and refugees.
In areas that had not experienced much diversity, these new faces brought foreignness, and with
it, tensions. Cultural, linguistic, and religious differences “produce[d] a gulf of
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misunderstanding. Even a handful of refugees could radically change the ethnic make-up of a
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small community in the Midwest, and their short stays before migrating again meant refugees often
remained separated from locals.®%4

In big cities, the sudden influx of huge numbers of refugees from Southeast Asia stoked
tensions with other marginalized groups, sometimes resulting in violence. In the Boston suburb of
Lowell, the refugee population grew swiftly, and by 1987, Southeast Asians made up
approximately fifteen percent of the city’s population of 100,000. Hostilities grew as quickly as
the Asian population did, and hot button issues such as bussing to enforce integration became
lightning rods for enmity. But the entire community was still shocked when an 11-year-old boy
was charged with murder after a 13-year-old Cambodian refugee was found in a canal and died
the next day.®®® In Lynn, Massachusetts, in 1988, thirty-one Cambodians were left homeless after
arsonists destroyed their apartment building.®%

In 1983, a prominent member of the small Cambodian community in Dallas was murdered
outside his apartment after an argument with a group of Black men, the most violent of a number
of instances of unrest between Asians and Blacks brought about by rising interracial tensions
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following the civil rights movement and immigration reforms of the 1960s.
altered racial composition of the country following the removal of ethnic quotas on immigration

created a clash in racial groups fighting for empowerment and equality.®® Despite the official
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national narrative celebrating diverse, multicultural, and equal society, racialized differences
remained marked by power differentials that created conflict between not only whites and
minorities but also between minority groups. Misconceptions of Asians as a “model” race that
received preferential treatment contributed to resentment by other minority groups and gave rise
to hostilities that sometimes became violent.®” Governmental policies generally overlooked these
interracial tensions,®'® and Cambodian refugees, distrustful of authority, often declined to seek
assistance from police and other governmental actors.5!!

The resettlement system that welcomed Cambodian refugees was set up to serve their
immediate needs rather than their long-term success. Like refugees from other war-torn areas,
Cambodian refugees have been caught up in a resettlement system that has set them up to fail, a
system that bears some blame for the relatively high levels of criminal activity within the
community.®!? “Without a long-term view toward adjustment, the US resettlement program has
failed in its responsibility—a responsibility that included helping Cambodians assimilate.”®!® Bill
Ong Hing compares the situation to a host and guest, where the guest is present but the guest’s
privilege may be revoked.®!* In this case, however, the guest is only wandering because of the
actions of the host, and the host has a responsibility to provide hospitality.®'> Cambodian refugees

are refugees only because of the US’s policy, yet they are not provided the resources they need to
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thrive in their new home.%!¢ “Sadly, many Cambodian families who survived the killing fields of
the Khmer Rouge, have lost the battle to survive in America,” writes Hing.®!” “The battle was
lopsided; they were given no tools to adjust after being uprooted by a genocide with which the

United States is all too familiar and all too connected.”®!?

Deportation to Cambodia

Poverty and isolation from their former home continue to make life for Cambodian
refugees and their children difficult, even when their safety is no longer threatened.®!® Although
many refugees thrive in their new lives, many others struggle, with little support beyond their
immediate financial needs. A 2010 study performed for the Senate Foreign Relations Committee
found that the US resettlement program was outdated, underfunded, and failed to fully address the
long-term needs of refugees entering the United States.®?® The report cited a 2009 study by
Georgetown University Law Center’s Human Rights Institute, which concluded that “the United

States is opening its gates to refugees and simply forgetting about them after they have arrived.”®?!
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Forgetting about them, that is, until they commit crimes. The foreseeable consequence of
failing to provide adequate supports for Cambodian refugees is that some will fall through the
cracks of their new society. Poverty, difficulty with integration, and other challenges plague
refugees—sometimes permanently—and when added to the trauma that made them refugees in the
first place, can lead to desperation and criminal behavior. Cambodia was destabilized, in part, by
the intervention of the United States in Southeast Asian affairs, yet the US washes its hands of
responsibility, casting aside long-term members of the community as if they were strangers, then
proudly proclaims that American citizens are safer without them. Despite US culpability in
creating the refugee situation and failing to properly resettle the refugees, the United States treats
Cambodian refugees who have criminal convictions with a “one strike and you’re out”
approach.t??

Even today, decades after entering the United States, Cambodians struggle with mental
health challenges and low levels of education and socioeconomic gain compared with other Asian
immigrant groups and with the overall American population. Cambodian refugees who arrived as
children were caught between two worlds—the traditional, agrarian world their parents left and

the industrialized, developed world of the United States where they were growing up.??

Many
rejected their Cambodian histories and culture in order to fit in to American society. Already
traumatized and fighting for economic survival, parents had difficulty properly caring for their
children. Upon arrival in the United States, Cambodian parents often had to work multiple jobs,

leaving their children with little supervision.®?* Psychologically brutalized parents struggling with

mental health problems were detached from their children. Children had to take care of their
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parents, serving as interpreters both of language and of life in the United States.5?° The gap between
the generations grew, and traditional sources of support, such as temples, were no longer available.
Their children often rebelled or searched the home for belonging and support, explaining the
relatively high rates of gang membership and criminality among Cambodians.

Today, the largest Cambodian communities are in Lowell, Massachusetts, and Long Beach,
California. Long Beach, part of the Los Angeles area, is home to at least ten Asian street gangs.®2°
“U.S. resettlement efforts have provided refugee parents and communities with few tools or
resources to address the challenges of parenting, guidance, and mentoring that youngsters need in
a radically different cultural environment where old approaches and mechanisms fail or cannot be
adapted (especially given emotional, social, and financial challenges to the parents).”%?” Gangs
often filled the needs. For those who became embroiled in the criminal justice system, the risk of
deportation reinforced the notion that they did not quite belong in either the traditional Cambodian
world of their parents or American society in which they grew up.

As refugees to the United States, Cambodians hold legal permanent resident (LPR) status,
or in the common parlance, they are green card holders. After a period of time, LPRs can apply
for full citizenship, which gives them effectively the same civil, social, and political rights of
natural born citizens.%?® The citizenship application process can be confusing, expensive, and time-

consuming.®?’ Like many LPRs, many Cambodian refugees have foregone becoming citizens due

625 Jonathan Rosen, “Deported to Their Parents’ Homeland, Cambodian Americans Start Anew,” Foreign Policy,
August 14, 2019, available at https://foreignpolicy.com/2019/08/14/deported-to-their-parents-homeland-cambodian-
americans-start-anew/#.

626 Cowan, “Cambodians Go ‘Home’,” 107
627 Hing, “Deporting Cambodian Refugees,” 278.

628 Spiro, Citizenship, 76. The only right reserved exclusively for natural-born American citizens is the right to serve
as the President. U.S. Constitution, Art. II, Sec. 1.

629 Golash-Boza, “From Legal to Illegal,” 204. The citizenship application progress requires filling out an
application, taking a text on the US Constitution and English language, swearing an oath, and paying a fee of $725.

136



to the expense and effort required. Many mistakenly believe that citizenship is not required to stay
in the United States permanently, not recognizing that only citizens are immune from the risk of
deportation.®*® As of 2019, more than half of Cambodian Americans were born outside the US,
and about a quarter of the Cambodian immigrants living in the United States had not taken up US
citizenship.53! All of those who lack citizenship remain vulnerable to removal.

After the passage of the 1996 deportations laws (AEDPA and IIRIRA), around 1,400
Cambodians were ordered to be deported due to felony convictions,®*? however, the lack of a
removal agreement with Cambodia prevented them from being deported despite their criminal
backgrounds.®*3 In 2002, in secret negotiations, Cambodia and the United States signed the
Cambodian Repatriation Agreement (CRA), permitting the US to deport Cambodians convicted
of an “aggravated felony.”®** The agreement limited repatriation to no more than ten deportees per
month and provided $100 to Cambodia for processing each deportee but nothing for
resettlement.®*> On June 22, 2002, a trickle of six deportees arrived in Phnom Penh.®3¢ The Bush

and Obama administrations sent back about three dozen deportees per year.%” In 2017, Cambodia

This means the process requires collecting supporting documents, travel to the citizenship and swearing in
ceremony, and taking time off work to follow the required steps.
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briefly backed off accepting deportees, prompting Trump to impose visa sanctions against
Cambodian officials.®*® Cambodia relented, raids on the Cambodian community began, and in
2018, the United States sent more than 100 deportees to Cambodia.®*° Figure 9 shows removals of
Cambodians from the United States from 1992 through 2019, the most recent year for which
statistics are available. US Immigration and Customs Enforcement anticipates approximately 200
removals per year going forward.%*" As of July 2019, according to a press release issued by ICE
touting the deportation of 37 Cambodians on a flight from Dallas to Phnom Pehn, more than 1,900
Cambodian nationals living in the United States were awaiting deportation, including more than

1,400 with criminal convictions.®!
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Figure 9: Removal of Cambodians from the US, 1992-2019
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Source: https://trac.syr.edu/phptools/immigration/remove/ (2002-2019); Department of Homeland
Security, Yearbook of Immigration Statistics (1992-2001)

Once they arrived in Cambodia, deportees faced difficulty adjusting to life in their new
home. They stood out as different—their clothes, accents, and demeanors are more American than
Cambodian. They are often seen as outsiders who left the country rather than patriots who stayed
to rebuild. Returnees are perceived to be criminals, with no place in local Cambodian society.
Many remain vulnerable to drugs and violence, and some harbor memories of the brutality of the
Khmer Rouge and the loss of family members.%*? Some have committed suicide. Rather than being

returned to the place they belong, they are banished from their true home, the United States. Some

%42 Duynst, “Cambodians Deportees Return.”
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Cambodians have been wrongly deported, either because their convictions were not of the type
classified as deportable or because they are actually US citizens.

Deportees leave behind families—often American citizen spouses and children—and are
ineligible to return for many years, if at all.*** Deportation tears families apart, removing members
who are parents of young children, breadwinners, or caregivers for the elderly.*** Deportation also
has profound impacts on the wider Cambodian community as well, by reinforcing their
“otherness,” creating a sense of always at being at risk, and contributing to the feeling that they
lack a permanent, welcoming home.%*> Removal adds to the cycle of alienation that Cambodian
refugees have experienced their entire lives, from fleeing their homes under terrifying conditions,
to long periods spent in limbo in bleak refugee camps, to alienation within US society, to being
rejected by the United States and sent to Cambodia, where they are often, despite their citizenship
status, unwelcome.®*® Far from simply sending people back to where they came from, removal of
refugees “instead engender(s) their redisplacement.”®4

According to Hing, “[W]e committed to bringing refugees into our American family. As
part of that process, if they become caught up in the justice system, that system ought to be

designed in a way that continues the actualization of their incorporation into society rather than

giving up on them.”%*¥ In other words, once we have accepted a refugee as part of our society, we
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have a moral obligation to continue to integrate them into the society, regardless of their behavior.
But the current deportation regime does not take into account the traumas—both pre- and post-
migration—of refugees. Instead it exacerbates that trauma by breaking the social contract with
refugees who commit crimes and returning them to the very places that made them refugees in the
first place.

Anti-Asian racism has long been embedded into American criminal and immigration
laws—as discussed in Chapter One, the Chinese Exclusion Act of 1882 was the first codification
of many ethnically-based immigration laws—and can be seen today in focused efforts on the
deportation of Asian immigrants. Violence against Asians, say Asian-American advocacy groups,
comes not just from a man with a gun but from governmental policies that target Asians and trigger
fear within their larger communities.®*® Deportation is a form of violence by the state because it
tears apart families, inflicts emotion trauma on an already-vulnerable population, and leaves
Asian-American communities in turmoil. These policies are especially concerning during the
Covid-19 pandemic, when xenophobia and anti-Asian violence in the United States have exploded,

by confirming that Asian immigrants are unfit to be a part of American society.

Fighting removal
Although the numbers are relatively small, these deportations have an out-sized impact on
the small, close-knit Cambodian communities.®>® The increase in deportations of refugees has

galvanized a new wave of activism by the Southeast Asian community and immigration advocates.
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Challenges to individual removals, as well as efforts to overhaul the deportation regime, have met
with varying amounts of success. Broadly speaking, “advocates have been able to insert alternative
discourses of security, public safety, community, and belonging into immigration debates even as
they are constrained by the power of the federal government, thus reasserting the broader message
of the immigrant rights movement.”¢>!

Asian-American advocacy groups across the United States have been protesting against the

652 They have been providing legal

deportations, attempting to bring attention to the issue.
assistance and other support to potential deportees and lobbying elected officials to make changes
to the draconian laws. Immigration advocacy organizations have also been working to change the
rhetoric surrounding deportation, de-stigmatizing deportees, and educating the public about the
realities of these immigrants.®>3 Nary Rath of SEARAC explained that if society does “not see
immigrants worthy of redemption, worthy of compassion and humanity, then legislatures won’t
pass laws that are humane, compassionate, and equitable.”%>* As chronicled in Chapter Two, these
efforts have seen some success, as the rhetoric surrounding criminal aliens has evolved in recent
years. Proposed deportation reform legislation, while not yet successful, has found support in
Congress, and President Biden’s professed open-mindedness to change has given advocates hope.

Upon taking office, Biden issued a 100-day moratorium against deportations, in the hopes that

low-level offenders would be protected from removal while waiting for legislative reform and give
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the administration time to review removal policies.®>> A federal judge in Texas appointed by
Trump, however, quickly banned the moratorium, ruling it violated federal administrative
procedure.

Until the deportation laws are changed, opportunities to prevent removals are limited.
Before the passage of the 1996 laws, noncitizens at risk of removal had the opportunity to present
their case to a judge, who could consider the specific circumstances of the noncitizen’s situation.%’
The 1996 laws removed that discretion and made the process almost automatic for noncitizens
convicted of crimes. Because immigration is considered a civil rather than criminal matter, many
constitutional rights enjoyed under criminal law, including the right to counsel and the prohibition
against retroactive punishment, are unavailable to non-citizen residents facing deportation.®>®
Options for preventing removal through the courts, then, are restricted.

Several state governors have granted pardons for some crimes, which have prevented
imminent removals.®>® Former US Attorney General William Barr, however, issued a declaration
in late October 2019 that effectively meant that pardons by state governors would not prevent

removals.®®® Barr’s declaration reflects a conflict between federal laws—one allowing removal for
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certain crimes and another allowing gubernatorial pardon to relieve of removal for certain
crimes.%®! Although the AG’s opinions do not have legal effect, they do have persuasive authority.

As another tactic to fight deportations, courts and legislatures have been decreasing the
terms of sentences to 364 days to avoid one-year sentencing requirement for automatic removal.%6?
An on-going class-action lawsuit challenging the detention of Cambodian migrants has had some
success in temporarily preventing deportations.®®® The long-term implications of the case,
however, remain to be seen.

On February 24, 2021, the Washentaw County, Michigan, prosecutor’s office cited Lundy
Khoy’s case to illustrate its new policy of not coordinating with federal immigration efforts. The
goal of the new policy is to protect noncitizens in the community by from unjust immigration
consequences. The department cited the need to build trust between the criminal justice and
immigrant communities, noting that many immigrants fear of the legal system makes noncitizens
less likely to report crimes to the police, making all community members less safe. For noncitizens
criminal defendants, the policy specifically instructs prosecutors to avoid outcomes that may lead
to deportation where it can be avoided and still be consistent with public safety. “To be absolutely
clear,” said Washentaw County prosecutor Eli Slait, “we will continue to charge serious crimes
appropriately—whether or not they carry immigration consequences. But it is unjust to forcibly
separate a noncitizen from their family, friends, and community for activity that would not even

carry jail time for a U.S. citizen.”
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The anti-immigrant policies by the Trump administration has “woken up” many permanent
residents to the potential for negative consequences.®®* As a result, many Southeast Asian
immigrants began pursuing citizenship to protect them from the risk of removal.%®> After a steady
decline beginning in 2012, naturalizations of Cambodians started climbing with the Trump
administration’s term, growing from 2,184 in 2017 to almost 2,900 in 2019, the most recent year
for which data is available.®®® For those already carrying criminal convictions, however,

naturalization is not an option.

Conclusion: Deportation of Cambodians

The wars in Southeast Asia led to the largest resettlement of refugees in US history—more
than one million over a thirty-year period.®’” Today, more than 2.5 million people of Southeast
Asian descent live in the United States, a large number of whom struggle with socioeconomic
insecurity.%®® According to the Southeast Asia Resource Action Center (SEARAC), refugees from
Southeast Asia are three times more likely to be deported for old criminal convictions than other
immigrants.%® “The inadequate support of SEAA refugees upon initial resettlement, coupled with

the rise in mass incarceration and the growth of immigration detention and deportation in the U.S.,
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have made this community uniquely vulnerable to the prison-to-deportation pathway.”¢’" Once
they have arrived in Cambodia, they are again displaced, excluded from mainstream Cambodian
society and left on their own, fighting for survival. Each of the three steps in the cycle of trauma
of Cambodian deportees—displacement, resettlement, and removal—can be traced to failures on
the part of the United States. As one commentator explained, “In the same way that society is
coming to grips with the inadequacies, irrationalities and abuses of the criminal legal system, a
parallel process to defund from harms and invest in community programs is also appropriate in
immigration, especially as they've come to be so entwined. It is precisely there, at the intersection
of law enforcement and immigration enforcement, where some of the gravest harms are done to
Black and brown immigrant communities.”"!

Deportation of Cambodian refugees exposes “deeply rooted paradoxes in America’s self-
professed claim to provide refuge to persons fleeing violent and oppressive conditions.”®’> The US
refugee program helps save the lives of vulnerable people, continues the country’s commitment to
welcoming people and helping those who flee violence and oppression, and promotes stability
around the world.®”® Yet the United States has also played a role in destabilizing the places where
many refugees come from and has moral responsibility to help those who are fleeing the chaos it
helped create. That moral responsibility does not end when these vulnerable members of society

make mistakes and commit crimes, rather the country owes refugees a duty to continue working

toward incorporating them into society.
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Historically, American society has been inured to fear internal, sometimes
invisible, enemies: paranoia about communism, and, currently, anxieties about so-
called terrorism. These ideological specters and the interests they serve not only
have justified America’s right to resort to aggressive external interventions but also
have simultaneously shaped U.S. immigration policies, particularly those
pertaining to exclusions and deportation. The paradox is clear: a global reach in
policing has invited or materialized those same threats to American interests and
has left behind an unraveling trail of political and economic fragility.®’*

Perhaps nowhere is that paradox clearer than in Cambodia and Southeast Asia. “Forty-
three years ago, a lot of the Southeast Asian communities [...] fled their countries and their
homeland due to the war, which the U.S. was involved in, fleeing for their safety and the safety of
their families,” said Kevin Lam, the organizing director of the Asian American Resource

Workshop, an advocacy group. “The U.S. would do well to remember that.”®7>
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Conclusion

For thousands of legal permanent residents of the United States who have been convicted
of crimes, their stories of forced removal continue. They are sent to start new lives in places that
are unfamiliar, away from their families and friends and the lives they had known. Their fates are
often determined based on their ability to survive in a foreign and, in many cases, dangerous new
land. The sovereign power of the United States to remove people within its territories is far more
than a harmless administrative procedure—it is the power over life itself.

Although banishment was a common practice in the ancient world and continued to be
practiced until the last few centuries, deportation of criminal aliens on a massive scale is a
decidedly modern practice. Today’s US deportation regime is an unprecedented machine that
indiscriminately displaces, dehumanizes, and denationalizes thousands of legal immigrants each
year. This thesis has shown how United States law related to deportation has changed drastically
over history and especially over the past century. The current deportation system in the United
States derives from two immigration and crime laws that, when adopted in 1996, led almost
immediately to an enormous increase in deportations of noncitizen criminals, a trend that continues
today.

While initially intended merely as a way to deal with immigration, deportation today is a
form of post-entry social control focused more on criminal behavior than on administrative
immigration procedures. For non-citizen legal immigrants who commit crimes that fit within the
broad range of categories that require deportation, there is little hope of fighting a removal order.
Regardless of how much of an immigrant’s life has been spent in the US, the deportation regime
dictates that an order to remove a legal permanent resident reflects “the determination that the

aliens' ties to this community are insufficient to justify their continued presence in the United
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States.”®’® Long-term noncitizens are just as ingrained in their communities as citizens, especially
those who immigrants arrive in the country as children. Removing them from their homes and
families imposes extraordinary harms on the deportees and their families—often US citizens—and
their communities. And they are often returned to countries that have, by definition, failed in the
past to protect them and are often still ill-equipped to help them assimilate. Chances of re-entry in
the future are also low.

As I chronicled in Chapter One, the story of America’s deportation policy reflects an ebb
and flow that has characterized feelings toward immigration the country’s founding, at times
embracing new arrivals and progressivism and at other times actively working to alienate,
marginalize, and dehumanize those who were not born inside its borders. I traced the development
of deportation policy, in particular, to show how it had hardened over the centuries, and I argued
that the current incarnation of deportation law violates fundamental human rights norms in which
the United States was instrumental in developing, but by which it refuses to abide.

In Chapter Two, I dug deeper into the discourse that surrounded the passage of the 1996
laws to show how the discourse reflected the nationalist sentiment that was typical of the period.
Crime had soared, and politicians, looking for ways to appear effective and for a politically feasible
solution to overcrowded prisons, linked immigration to crime to justify deportation laws that
caused unconscionable pain to thousands of immigrants and their families. Supporters cheered,
while immigrant advocates fought back against the injustice. The pull of the laws, however, has
proved intractable to this day.

In the final chapter, I presented a case study on the country of Cambodia to scrutinize the

United States’ response to the refugee crisis it was instrumental in creating in the 1970s. My
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research showed that US actions in Southeast Asia and its languid efforts at supporting the
hundreds of thousands of refugees it admitted created a cycle of displacement that placed
Cambodian refugees in a permanent state of precarity and rendered many Cambodian youth
vulnerable to lifelong challenges. When Cambodian refugees were welcomed to the United States,
the country had a duty to treat them as part of the American family. Yet when they make mistakes
and commit crimes, the United States violates that moral responsibility by rendering them
unwanted bodies and banishing them instead.

In recent years, the election of Donald Trump showed the country had swung toward the
nationalist side of the political pendulum, while the rejection of Trumpism in 2020 suggests a
correction toward a more moderate approach to governance. Along with this moderation has come
a rejection in the protectionist tendencies of Trump and the accompanying anti-immigrant
sentiment he fomented. While Trumpism may have lost at the polls, however, at the same time, a
segment of the US population is hardening its stance, throwing all of their weight behind the failed
president. This growing divide between Americans and the bitter partisanship in government dims
hope for long-sought and much-needed immigration reforms. Deportation law reform should be
high on the priority list.

As I have argued in this thesis, the US deportation regime leaves much room for
improvement under both domestic and international law. Deportation requires abandoning certain
principles on which the United States was founded and which citizens hold dear. Deportation may
be more detrimental to one’s life than a term of incarceration, “[y]et courts continue to treat
immigration proceedings as civil proceedings, refusing to view deportation as a separate and
additional punishment.” As such, many constitutional rights enjoyed under criminal law, including

the right to counsel and the prohibition against retroactive punishment, are unavailable to non-
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citizen residents facing deportation. At the same time, the US Supreme Court has found the penalty
so severe that the failure of an attorney to advise a client of the risk of deportation constitutes
“ineffective assistance of counsel” in violation of the Sixth Amendment.®”’ Immigrants are
punished twice for the same crime—first through criminal penalties, then through deportation.
How, then, can the law be rewritten in a way that both protects the internal security of the
country but also treats immigrants fairly and respects the fundamental values that Americans hold
dear? The first step to improving the laws is reinstating flexibility—of enforcement agents, of
prosecutors, and especially of immigration judges. The 1996 immigration laws that set up the
deportation regime of today eliminated most judicial review of deportation decisions.’”® “[T]he
immigration judge, who is in a good position to assess the individual facts, can consider evidence
of rehabilitation, remorse, family support, and prospects for the future.”¢”” Judges must be able to
recognize family unity as a primary consideration, and automatic deportation without judicial
discretion disregards the rights of US citizen children to have their best interests considered.®°

Deportation is all but automatic for certain convictions, regardless of when they were committed,

how long the defendant has lived in the United States, what they have contributed to their
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constitutional protections.

678 Golash-Boza, “From Legal to Illegal,” 206.
7 Hing, “Detention to Deportation," 962; Hing, “Re-Examining the Zero-Tolerance Approach,” 170.

680 Boehm, “Separated Families,” 411.

151



community during that time, the effects of deportation on their family, or any other factors that
might demonstrate to a reasonable arbiter that the damage of deportation outweighs its benefits.

Scholars have proposed a number of alternatives to deportation modeled on criminal justice
techniques that focus on rehabilitation rather than rejection—including probation, diversion
programs, community service, and group living arrangements—providing offenders with on-going
treatment and teaching them skills to become productive members of society.®®! “Beyond the
benefits to the individual, the family, the community, and the entire society stand to gain from a
constructive rehabilitative approach. In contrast, the destructive forces of deportation wreak havoc
on all the parties and their relationships.”?

The election of Joe Biden as president may offer a glimmer of hope to immigration
advocates and deportees. So far, he has worked toward undoing the worst policies of his
predecessors and has made racial equity one of the pillars of his administration, giving hope to
advocates who see immigration reform as a crucial element of racial justice.®®®> He appointed as
head the Department of Homeland Security Alejandro Mayorkas, a Cuban refugee and the
architect of DACA under President Obama, giving a supportive voice to immigrants.®®** Biden
raised the cap on refugee admissions for 2021 from an historic low of 15,000 under his predecessor

to 62,500 and plans to introduce other reforms supportive of immigrants. He directly disavowed

the policies he helped implement when he was Vice-President under President Obama and

%! Hing, “Detention to Deportation,” 967-68.
%82 Hing, “Detention to Deportation,” 968.
683 Rath interview.

684 Maria Sacchetti and Nick Miroff, “The family of Alejandro Mayorkas, Biden’s pick to head DHS, fled the Nazis
and then Cuba before arriving in the United States,” Washington Post, National, January 18, 2021, available at
https://www.washingtonpost.com/national/alejandro-mayorkas-dhs-biden-immigration/2021/01/18/8a34b2bc-40b8-
11eb-a402-fbal10db3b42 story.html.

152



promised to place humanitarian values at the core of his immigration policies.®®> For more than
twenty-five years, the cruel deportation regime of the United States has torn apart families,
alienated immigrants, and banished members of the community to a life of peril. It is long past

time for America to live up to the values and ideals on which it was founded.
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