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Outline 

• Context 
– Why Canadian Law? 
– Sources of Canadian law 
– Structure of government 
– Constitutional documents; key principles 

•    
• Takeaways: 

– Compromise and openness 
– Canadian vs US law language, process, substance differences 
– Key (and free) primary and secondary research sources 
– Legislation creation and publication 
– Court structure decision-making contrasts 
– Language of courts and distinct processes 
– Citation practice differences 
– Further reading lists and links 
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Why Canadian Law for US Lawyers?  

• Cara’s points 
• Cross-border transactions 
• Cross-jurisdiction disputes 
• Influence of other common law systems 
• Related issues from colonial history 
• Persuasiveness: understanding of context 
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Sources of Law 
• Colonies of Britain and France 
• Initially, primarily received law: 

– French civil law (Quebec) 
– Three of four original provinces received British law: 
Upper Canada (Ontario), Nova Scotia, New 
Brunswick 

• Some early incorporation of aboriginal law 
– Treaties  
– At present, some and growing recognition of 
indigenous laws 
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Canadian Law Milestones 

• Treaties between colonies and aboriginal peoples 

• Royal Proclamation of 1763—King George III 

• Quebec Act, 1774, 14 Geo. III c 83 

• 1867: Confederation—Constitution of Dominion of Canada 
• British North America Act, 30 & 31 Victoria, c 3 (UK) 

• Indian Act SC 1876, c 18, 39 Vict, s 3 
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Canadian Law Milestones 
• Statute of Westminster, 1931, 22 & 23 Geo 5 c 4 

•  legislative independence of Canada from UK 
• appeals to JCPC abolished (1933: criminal; 1947: civil) 

• Canada Act 1982, 1982, c 11 (UK) 
• patriated and renamed constitution: Constitution Act, 1867 
•  last UK statute: s 2 ended UK legislative authority 

• Constitution Act, 1982 (Schedule B to Canada Act, 1982) 
• Part I: Canadian Charter of Rights and Freedoms 
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Present structure of government 
• Constitutional monarchy 

– British Queen = Canada’s head of state 
– Executive authority vested in the Queen 
– represented by Governor General + Lieutenant-Governors  

• Bicameral parliamentary system and representative 
democracy—British roots 

• Federation:  
– federal and ten separate provincial jurisdictions deriving 
authority from single constitution 

– three territories with legislated authority 
– some indigenous self-government 
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Present constitutional documents 

• Constitution Act, 1867 

– continues in force and is read together with…  

• Constitution Act, 1982 

– http://laws-lois.justice.gc.ca/eng/Const/
Const_index.html  
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Constitution Act, 1867 
– Preamble provided for later entry of other provinces 

– Preamble contemplates distinctive direction of 
Canada: 

• “One Dominion under the Crown of the United Kingdom 
of Great Britain and Ireland, with a Constitution similar in 
Principle to that of the United Kingdom”  

• “such a Union would conduce to the Welfare of the 
Provinces and promote the Interests of the British 
Empire” 
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Constitution Act, 1867 

– Continues Executive Power in Queen (Part III) 
• Executive Power extended to provinces via Lieutenant 
Governors, who are appointed by Governor General 

– Constitutes Parliament as the Queen, the Senate, 
the House of Commons (Part IV) 
• Bicameral Parliament 
• Executive gives legislation force (Royal Assent) 
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Constitution Act, 1867 

– Senate 

• fixed number of senators 
• appointed by Governor General (in practice as 
directed by Prime Minister) 

• appointment for life (resignation or retirement) 
• regional representation—24 per Ontario, 
Quebec, Maritime, West plus one per territory 
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Constitution Act, 1867 

– House of Commons 
• elected; representation by population 
• number and allocation of seats alterable by 
ordinary legislation 

• representation formula adjusted with census 
• at present, 338 seats, ranging from 121 for 
Ontario (most populous province) to four for 
PEI to one for each territory 
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Constitution Act, 1867 
• Distribution of legislative powers (Part VI) 

• s 91: exclusive federal legislative authority 

            vs 

• s 92: exclusive provincial legislative authority in 
enumerated areas 
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Constitution Act, 1867 

• s 91: 
• laws for the Peace, Order, and good Government of 
Canada (POGG) 

= a broad residual power rests in federal government 
• notable enumerate areas of exclusive jurisdiction: 

– 91(2) trade and commerce 
– 91(24) Indians and reservations 
– 91(26) marriage and divorce 
– 91(27) criminal law including criminal procedure 
– 91(28) penitentiaries 
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Constitution Act, 1867 
• s 92: exclusive legislative authority of the provinces 

• s 92(7) hospitals 
• s 92(10) local works and undertakings (not interprovincial) 
• s 92(12) solemnization of marriage 
• s 92(13) property and civil rights 
• s 92(14) administration of justice; establishment of courts 
• s 92(15) enforcement of provincial laws 
• s 92(16) matters of local or private nature  

   (= provincial residual clause) 
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Constitution Act, 1867 

• s 96: judges of superior courts in provinces are 
federally appointed from bar of the province 

– s 92(14) creates authority for provincial courts, with 
provincially appointed judges 

– no judge is elected in Canada 

• s 101: provides for Supreme Court of Canada 
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Constitution Act, 1982 

• Explicitly declares 

“The Constitution of Canada is the supreme law of 
Canada, and any law that is inconsistent with the 
provisions of the Constitution is, to the extent of 
the inconsistency, of no force or effect.” 

– enables constitutional challenges to legislation 
– basis for government “References” of proposed 
laws to SCC for constitutionality assessment 
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Constitution Act, 1982 

• Canadian Charter of Rights and Freedoms (“the 
Charter”) (= Part I; ss 1 to 34) 
– applies to laws of Parliament and legislatures 
– much judicial interpretation: refer to case law 

• begins with limiting clause —fundamental rights and 
freedoms subject to 
“such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society” 
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Constitution Act, 1982 

• s 2: four fundamental freedoms for everyone (not 
restricted to citizens, as are some rights) 

“ (a) freedom of conscience and religion; 
 (b) freedom of thought, belief, opinion and 
expression, including freedom of the press and 
other media of communication; 
 (c) freedom of peaceful assembly; and 
 (d) freedom of association.” 
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Constitution Act, 1982 

• s 7: “Everyone has the right to life, liberty 
and security of the person and the right not 
to be deprived thereof except in accordance 
with the principles of fundamental justice.” 

– frequent interaction with criminal law and 
criminal prosecutions 

– considerable s 7 jurisprudence 
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Constitution Act, 1982 

• related criminal procedure rights in Charter: 

– search and seizure 
– arbitrary detention 
– rights on arrest or detention 
– cruel and unusual treatment 
– self-incrimination 
– 9 clauses of criminal procedure rights 
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Constitution Act, 1982 
• s 15: equality rights 

“Every individual is equal before and under the law and 
has the right to the equal protection and equal benefit 
of the law without discrimination and, in particular, 
without discrimination based on race, national or 
ethnic origin, colour, religion, sex, age or mental or 
physical disability.” 

– Affirmative action programs excepted 

– Another key subject of litigation and judicial interpretation 
• eg sexual orientation “read into” “sex” decades ago by SCC 
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Constitution Act, 1982 

• s 33: key clause: “notwithstanding clause” 

– a legislating body may expressly declare a law 
operative, notwithstanding a provision in section 2 or 
sections 7 through 15 

– time-limited 
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Constitution Act, 1982 

• Other limits 

– cannot be construed to deny Aboriginal treaty and 
other aboriginal rights (s 25) 

– Charter rights to be interpreted consistently with 
“multicultural heritage” of Canadians (s 27) 

©Kim Nayyer CC BY-NC-SA 



Constitution Act, 1982 

• Outside Charter, s 35 constitutionalizes 
aboriginal and treaty rights of aboriginal peoples 

– existing and future land claims agreements 
– ongoing judicial interpretation 
– interaction with environmental, pipeline, 
construction projects, roadways, etc 

– present interpretation: positive “duty to consult” 
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Legislation creation—federal 
• Bill introduced in House of Commons or Senate 
• Numbered by chamber in which introduced: 
• House of Commons: C-1 
• Senate: S-1 

– First Reading: bill circulated; no debate 
– Second Reading: bill debated and often referred to 
Committee 

– Third Reading: any Committee report reviewed, bill voted on 
• If passed, same process in other chamber 
• If passed, receives Royal Assent (Governor General) 
• Given sequential chapter number for the annual volume of 
statutes 
– e.g. SC 2017, c 1 

• Comes into force as set out in statute 
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Legislation creation—federal  

• Regulations prescribed under and confined to 
authority of enabling statute 

• “Minister” or department usually authorized and 
responsible for creation of regulations 

• Look for statute provisions authorizing 
regulations, for scope of regulation 

• No process through Parliament 
• Regulations = Canada Gazette Part II 
• Consolidated periodically 
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Legislation creation—provincial/territorial 

• Single legislative chamber (“legislature”—usually) 

• Otherwise, same procedure 
– First Reading: bill circulated; no debate 
– Second Reading: bill debated and often referred to 
Committee 

– Third Reading: any Committee report reviewed, bill voted 

• If passed, receives Royal Assent (Lieutenant 
Governor) 

• Comes into force as set out in statute 
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Legislation publication, research—federal 

• No codification 

• Periodic print consolidation of annual statutes 
and their amendments: RSC 

• Periodic consolidation of regulations and their 
amendments: CRC 
– last print consolidations = RSC 1985, CRC 1978 
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Legislation publication, research—federal 

• Now consolidated electronically, ongoing 

• Justice Laws Website—many official  

• Also on CanLII—like all Canadian laws 

• All Consolidated acts, regulations published since 
June 1, 2009 on Justice Laws = official, authenticated 
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Justice Laws Website—Official 
Consolidations 
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Annual Statutes—Canada Gazette Part III 
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Researching federal legislation 
• Justice Laws Website 

– official content 
– powerful advanced search templates 
– tables and indexes 
– find, update, trace histories 
– interconnectivity among statutes and regulations 
– free 
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Researching federal legislation 
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Justice Laws—Advanced Search 
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Justice Laws Website—Indexes, Tables 
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Parliament of Canada website resources 

• Links to Hansard (complete) 
• Links to LEGISinfo  

– status of bills 
– links to debate speeches 
– legislative summaries by legal staff:  

• interpretation aid 
• some legislative history 
• legislative scheme relationships 
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Parl.gc.ca 
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Parl.gc.ca--LEGISinfo 
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Parl.gc.ca—LEGISinfo bill detail  
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Parl.gc.ca—Legislative Summary 
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Parl.gc.ca—LEGISinfo link to debate 
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Legislation publication provincial/territorial 

• Annual statutes variably published electronically 
– eg SO, SA, SBC, etc 

• Statutes periodically consolidated or revised 
– eg RSO, RSA, RSBC, etc 

• Provincial Gazettes Part II = regulations 
• Free electronic availability across Canada 

– Official status varies: Manitoba, Ontario, Quebec, e.g. 
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Researching provincial/territorial legislation 

• Queen’s Printer, legislature websites 

– Accessibility, functionality varies: good, official 
(Ontario e-Laws); good, unofficial (BC Laws) 

– Hansard (Debates) available and searchable online 
for most jurisdictions 
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Researching provincial/territorial legislation 

• CanLII = essential site 
– comprehensive of jurisdictions 
– browsable and searchable 
– historical comparison capabilities vary 
– link to judicial consideration of provisions 
– links to all jurisdictional legislation sites 
– current 
– free (funded by lawyers’ Bar fees) 
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CanLII—legislation browse 
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CanLII—legislation search 
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CanLII—note-up for judicial interpretation 
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Courts Structure—across the jurisdictions 
• English-like court hierarchy applied and modified 
to federal structure  

• Recall  
– s 101 federal authority to create Supreme Court of 
Canada (SCC) 

– s 92(14) provincial authority for administration of 
courts (courts existed in pre-Confederation 
provinces) 

– s 96 federal authority to appoint judges to superior 
courts 

– pre Statute of Westminster appeals to JCPC (see 
BAILII.org for them) 
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Superior and provincial courts in provinces 
• Superior courts hear civil or criminal matters of 
federal provincial law, by federally appointed 
judiciary  

• Regularly look to decisions of other provinces 

• Provincial courts hear minor or specialized 
statutory matters, by provincially appointed 
judges 
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Superior and provincial courts in provinces 

• Superior court judges  
= traditionally: Your Lordship or Your Ladyship 
= more modern: Justice _______ 

• Provincial court judges 
= Your Honour 
= Judge _______ 
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Superior and provincial courts in provinces 

• Superior courts (trial level) 
– Names vary across provinces and territories: 
– e.g. BCSC, ABQB, ONSC (Supreme Court, 
Queen’s Bench) 

• Provincial courts 
– Usually __PC 
– e.g. BCPC, ABPC (Provincial Court) 
– but ONCJ (Court of Justice) 
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Courts Structure—provincial Courts of Appeal 
• Courts of Appeal (CA) 

– Federally appointed judges hear appeals originating 
in superior court or provincial court 

     CA = the highest court in the province 
     SC = a superior court at trial level 

• appeals to SCC available from any CA on any 
matter, as of right or by leave   

• Some provincial appellate justices sit as CA of 
territorial courts (eg. YTCA = BCCA justices) 
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Courts Structure—Federal Court 
• no separate federal courts system in provinces 

– Federal Court (FC):  
•  superior court created by the federal jurisdiction 
•  sittings across country  
•  judicial review of tribunal decisions 

– Federal Court of Appeal (FCA):  
•  hears FC appeals, federal administrative tribunal appeals 

– relatively recent creation (by statute in 1971) 
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Administrative tribunals across Canada 

• Federal and provincial administrative  tribunals 
for matters of respective statutory jurisdiction 
and power 

• Existence and process created and government 
by legislation for the particular matter or by 
general legislation governing administrative 
tribunals in the jurisdiction 

• Tribunal officers not judiciary 
• Judicial review or appeals to respective 
jurisdictional superior court or CA 
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Court Process--Criminal 

• Criminal Code, RSC, 1985, c C-46 
• prosecution is “the Crown” (styled “R” for 
the Queen or King in case name) (not The 
People) 

• person charged is “the accused” (not the 
defendant) 
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Court Process—Criminal 
• summary conviction offences—federally or 
provincially created  
– tried in provincial court 
– least serious 

• indictable offences—federally created only 
– process varies: 

• very serious; tried before superior court judge 
• lesser indictable offences; tried by provincial court judge 
• other indictable offences; accused elects trial by judge 
alone or trial by judge and jury 

• hybrid or dual-procedure offences—prosecutor 
(“Crown”) elects to proceed as indictable or summary 
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Court Process—Criminal  

• Rights of appeal to Court of Appeal (of province) 
– from conviction by way of indictment: 

• on question of law 
• on question of mixed law and fact 
• otherwise, only by leave of appeal court 

– from sentence after conviction by way of indictment: 
• by leave of appeal court 

– from summary conviction: 
• by leave of appeal court 
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Court Process—Criminal  

• Appeal to SCC 
– from indictment conviction affirmed by Court of 
Appeal 
• as of right where an appellate judge dissented on a 
question of law 

• by leave on a question of law without dissent 

– converse appeals by Crown 
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Court Process—Civil  
• civil litigation: 

– person who brings action is “plaintiff” 
– plaintiff files “statement of claim” 
– person defending suit is “defendant” 
– defendant files “statement of defence” 

• or statement of defence and counterclaim 
• with reply to counterclaim by plaintiff 

– pre-trial disclosure/exchange of relevant documents 
is “discovery” 

– trial results in judgment 
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Court Process—Civil 
• Appeal by unsuccessful plaintiff or defendant as 
of right to Court of Appeal of the province 

– Standards of review: usually, questions of law or 
mixed fact and law 

– Factum format prescribed by rules of court of the 
Court of Appeal of the province 
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Court Process—Civil  

• Appeal to Supreme Court of Canada only by leave 

– Leave applications without oral hearing 
– Questions of law; of national importance 
– Appeals: written and oral argument; no viva voce 
– Factum format prescribed by rules of SCC 
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Publication and Research of Cases 

• Court case decisions from all jurisdictions freely 
available and current on CanLII 

• Some provinces and the federal courts also host 
court decisions, some official 

• Some excluded from publication (privacy) 
• Most administrative tribunal decisions available 
on CanLII 

• Some tribunal websites host own also 
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CanLII home 
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CanLII—Province example 
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CanLII case publication example 
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CanLII case noteup example 
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Supreme Court of Canada site 

• Judgments 
• Case information and summaries 
• Procedural history 
• Factums of parties 
• Webcasts/archives of proceedings for 
appeals heard 
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Supreme Court of Canada: judgments 
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SCC website: features 
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SCC website: case information 
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SCC: searchable judgments 
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Key finding Tools (Print and electronic) 

• Encyclopedic sources (~Am Jur) 

– CED (Canadian Encyclopedic Digest) 
• WestlawNext Canada 
• multivolume looseleaf 

– Halsbury’s Laws of Canada 
• Lexis Advance Quicklaw 
• multivolume hardbound 
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Key finding Tools (Print and Electronic) 

• Case digests (~American Digest) 
– Canadian Abridgment  

• print multivolume set 
• WestlawNext Canada database 

– Canada (Topical) Digests 
• electronic only 
• topical databases in Lexis Advance Quicklaw 
• Canada Criminal Digest, Canada Aboriginal Digest, etc 
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Commercial publication of Canadian Law 

• Key commercial publishers 
– Carswell 

• ThomsonReuters Canada (owner of Westlaw) 
• WestlawNext Canada 

– LexisNexis Canada 
• owner of former CCH Canada 

– (No Bloomberg)  

– University presses (UBC, Toronto, etc) 
– Irwin Law, Emond 

• law school texts 
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Canadian Legal Research—Essential Titles 
• Fitzgerald et al, Looking at Law: Canada’s Legal System, 6th 

ed (Toronto: LexisNexis, 2010)  

• McCormack and Léonard, Updating Statutes and Regulations 
for All Canadian Jurisdictions, 5th ed (Toronto: Carswell, 2012) 

• McCarney et al, Comprehensive Guide to Legal Research, 
Writing & Analysis, 2d ed (Toronto: Emond, 2016) 

• McCormack et al,The Practical Guide to Canadian Legal 
Research, 3d ed (Toronto: Carswell, 2010) 

• Kierstead et al, The Law Workbook: Developing Skills for 
Legal Reserach and Writing, 2d ed (Toronto: Emond, 2012) 
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Canadian Legal Research—Essential sites 

• CanLII 
– http://www.canlii.org/ 

• Supreme Court of Canada 
– http://www.scc-csc.ca/home-accueil/index-
eng.aspx 

• Judgments of the SCC 
– http://scc-csc.lexum.com/scc-csc/en/nav.do 

• Justice Laws Website 
– http://laws.justice.gc.ca/eng/ 

• Parliament of Canada 
– http://www.parl.gc.ca/Default.aspx?Language=E 

• LEGISinfo 
– http://www.parl.gc.ca/LegisInfo/Home.aspx 
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Library of Congress Classification and 
Subject Headings 

• KF Modified in use in some law libraries 
– Modification of KF for Canadian law materials 

• new LC classification used widely 
– KE—Canadian law 
– Indigenous laws and Canadian Indigenous peoples: 
KIB, KIC, and KID 

• (LC currently without dedicated Canadian 
specialist) 
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Citation 

• Traditional equivalent to Bluebook = “McGill Guide” 
–  aka Canadian Guide to Uniform Legal Citation, 8th ed 
(Toronto: Carswell, 2014) 

– law reviews and journals 
– not generally required by courts 
– Appendix C: Abbreviations 

• Open access alternative: UBC Legal Citation Guide 
– http://guides.library.ubc.ca/legalcitation/ 

• Open access citation guide in development 
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Case citation 

• Modern: Neutral Citation Standard 
• Used uniformly across Canada 
• Incorporated in Canadian Judicial Council’s 
Canadian Guide to the Uniform Preparation of 
Judgments 

• Dates to 1998 for some jurisdictions 
– Court-issued; publisher- and platform-independent 
– Case name, year, jurisdiction abbreviation, court/
tribunal abbreviation, sequential number 

– Judgments issued with paragraph numbering 
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Recommended Research Guides 

• The Canadian Legal Research and Writing Guide 
– http://legalresearch.org/ 

• Queen’s U—Law research guides 
– http://library.queensu.ca/search/subject/law 

• Legal Research and Writing Guide, UVic 
– http://libguides.uvic.ca/lrw  

• Legal Research and Writing: Ted Tjaden 
– http://www.legalresearchandwriting.ca/index.htm 
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Similar terms; different meanings 

• Judicial review—court review of 
administrative tribunal decision or action: 
excess of jurisdiction, fairness, etc) 

• Executive—not a “branch”: cabinet 
members will have been elected, then 
selected by prime minister or premier 

• Civil rights (in constitutional)—relations 
between individuals 
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Canadian Legal Research and Writing Guide 
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Queen’s U—Law Research Guides 
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• Queen’s—Legal Research Manual 
http://guides.library.queensu.ca/legal-research-manual 
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• Queen’s—Legal Bibliographies 
http://guides.library.queensu.ca/legal-bibliographies 
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• Queen’s—Forms and Precedents 
http://guides.library.queensu.ca/forms-and-precedents 
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UVic Law Library—Legal Research & Writing 
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Legal Research and Writing, Ted Tjaden 
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Neutral citation 
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Other recommended freely available resources  

•  Law Reform body sites and publications 
– Understand reform goals or prior ills informing new or revised legislation 
– Compare legislative developments, harmonization efforts across Canadian 

jurisdictions 
– See UVic LRW guide links to Canadian and provincial law reform bodies, 

along with searchable database 

• Canadian Law Blogs List 
– http://www.lawblogs.ca/ 
– Law blogs from across the country, categorized and browsable by multiple 

facets including practice area, jurisdiction, topic, author type (firm, library, law 
school, etc) 

• Paul-André Crépeau Centre for Private and Comparative Law 
– http://www.mcgill.ca/centre-crepeau/ 
– Contains Private Law Dictionaries Online—searchable collection of three 

private law bilingual dictionaries or lexicons published by the Centre 
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• Law reform bodies—sites and search 
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• Canadian Law Blogs List—lawblogs.ca 
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• Private Law Dictionaries Online 
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Thank you  

Kim Nayyer 

knayyer@uvic.ca 
@kimnayyer 
@UVicLRW 

@UVicLawLib 
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