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Supervisor: Dr. Marion F. Ehrenberg
ABSTRACT

This study examined the views and professional practices of 52 psychologists, 26 from
Alberta and 26 from British Columbia, and 53 family lawyers, 21 from Alberta and 32 from British
Columbia, who have current or past experience in the area of child custody and access. Participants
completed a survey designed to explore issues in custody and access (CA) practice that were relevant
for each professional group. The survey also asked respondents to complete the revised Best
Interests of the Child Questionnaire (BICQ-R) in which participants rated the extent to which 77
specific Best Interests of the Child criteria should be considered in determining custody. These
items were presented in three areas of assessment relevant to custody and access evaluations: (a)
relational assessment, (b) needs of the child assessment, and (c) abilities of the parents assessment.

With regards to practice issues, differences for psychologists between the two provinces
tended to appear on those questions regarding issues of training and competency rather than in
questions that delved into the actual CA evaluation process. There were few differences for lawyers
between the two provinces. Forty-nine of the lawyers answered four optional questions regarding
ethical dilemmas in their child custody and access practice. On average, these lawyers reported
feeling caught 23% of the time between their professional responsibility to their client and their
personal beliefs about what would be in the best interests of the children involved in the custody
dispute.

The majority of psychologists and lawyers agreed that psychologists should continue to
gather information and make recommendations in their role as CA evaluators. Psychologists tended
to believe that lawyers' provided more litigation support to their clients than lawyers reported
providing. Psychologists also believed that case conferences should be held significantly more often
than lawyers would prefer. Psychologists and lawyers generally agreed oﬁ the main ways in which
each profession was helpful or harmful to the resolution of child custody and access disputes, and
there was also some consensus regarding the stresses and rewards of practicing in this area. The
effects of personal child custody and access experience on professionals practicing in this area was
also explored, and a personal CA experience by professional group interaction was revealed for male
practitioners.

The data for the BICQ-R were transformed to correct for potential response biases from the .
psychologists and the lawyers. Results indicated that the means for the three assessment areas were
significantly different: both psychologists and lawyers rated the relational assessment area the

highest, followed by the needs of the child assessment area, followed by the abilities of the parenté
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assessment area. There was a significant gender difference for the needs of the child assessment
area mean.

Multivariate analyses of variance with number of years of experience as a covariate revealed
significant professional group differences for the relational and needs of the child assessment areas.
A significant gender difference on the abilities of the parents assessment area was also found with
male practitioners rating the items as being relatively more important. Significant differences
between psychologists and lawyers on various specific BIC criteria are reviewed, and the
implications of these findings in the context of current empirical research are discussed.

The study concluded that, in general, psychologists and lawyers rated the relative importance
of various aspects of the BIC criterion in a similar manner, and that this consensus could form the
foundation for developing a consistent and uniform understanding of the BIC criterion across
professional boundaries. The limitations of the current study are outlined, and future research

directions are suggested.
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INTRODUCTION

At present, judicial decisions regarding child custody and access are based on the legal
definitions of the Best Interests of the Child (BIC) standard that tend to provide only skeletal
outlines of which factors are to be considered (Buehler & Gerard, 1995). Given the far-
reaching psychological consequences for children and their divorcing parents, judges are
turning to mental health professionals, asking them to use their expertise to conduct child
custody and access assessments and, ultimately, to make recommendations regarding custody
and access to the court (Buehler & Gerard, 1995; Reidy, Silver, & Carlson, 1989). Originally,
the participation of mental health “experts” was greeted with some skepticism by the legal
community. Mental health professionals, hired as expert witnesses, were often viewed as “hired
guns” who worked for a specific lawyer’s client rather than representing the best interests of the
child. In recent years, as mental health professionals have developed ethical guidelines for
conducting child custody and access evaluations, family lawyers have become more aware of
the potential benefits of child custody and access assessment in helping their clients negotiate an
understanding that is acceptable to all parties. However, the recommendations provided by
mental health professionals are still offered within the context of an adversarial arena, and
lawyers are required to challenge the methodology and rationale employed during the custody
and access assessment if the findings do not support their client’s case (Gould, 1998). Asa
result, it may appear that lawyers and mental health professionals approach child custody and
access, and therefore the best interests of the child standard, from different perspectives.
However, there does not appear to have been any empirical comparisons of the views of these
professionals regarding various aspects of the BIC criterion. The purpose of this research is to
explore how psychologists and lawyers rate the relative importance of the (BIC) criterion in
order to uncover professional similarities and differences, and to create new opportunities for

cross-disciplinary communication and education.

Divorce: A Brief History of the North American Judicial Context

Although there are many potential frameworks for exploring the evolution of divorce,
this brief overview will focus on the evolution of divorce from its earliest common form to
religious edict to the current North American judicial process. Prior to the tenth century,
divorce in Europe was a straightforward process. Men could obtain a divorce simply by saying
that they wanted one. Women, whose lives were largely determined by fathers and husbands,

could also obtain a divorce as long as the husband agreed. However, with the rise of the Church



Child Custody and Access 2

of Rome, divorce was denounced as immoral and seldom justified. In spite of this moral
imperative, there were, theoretically, three routes to the dissolution of a marriage. A physical
separation, “a mensa et thoro” (without freedom to remarry), was granted only in extreme
circumstances, and a divorce “a vinculo” (absolute dissolution of marriage) was quite literally
unattainable. The third alternative was for the church to declare the marital union invalid.
However, annulments were rarely sanctioned and were prohibitively expensive and time-
consuming. As a result, divorce was extremely difficult for the wealthy and impossible for the
poor. Desertion of spouse and children became the poor person’s alternative to an authorized
divorce (Irving & Benjamin, 1987). This absolute authority of the church to determine divorce
remained essentially unchallenged until the sixteenth century.

In the 1500s, The Protestant Reformation led to the creation of ecclesiastical courts that
served as the forerunners of both the modern court structure and the adversarial system.
Marriage was still essentially indissoluble, but the church now established provisos upon which
a divorce would be granted if the grounds for divorce couid be proven to the court’s
satisfaction. The clergy of the ecclesiastical courts were overwhelmed with divorce petitions.
Finally, during the 1700s, the church sanctioned the establishment of secular courts that could
authenticate divorces according to church provisos. For example, a husband who obtained an
ecclesiastical order of separation based on adultery and who successfully prosecuted his wife’s
lover in civil court could be granted a divorce “a vinculo” (absolute dissolution of marriage) by
parliament. Although still exceedingly difficult and costly to obtain, divorce was at least more
of a possibility for those with financial means. By the early 1800s, three key attributes of
judicial divorce procedures were in place in Europe and England: (1) Civil courts, as opposed
to church authorities, now had jurisdiction over divorce; (2) the principal of marital offenses, or
“fault”, as the basis for divbrce had been firmly established; and (3) the adversarial nature of the
proceedings was beginning to emerge as one spouse now needed to prove the other at fault in
order to obtain a divorce.

The shift from ecclesiastical to the secular was somewhat easier in North America.
Early British settlers, who were mostly Protestant, were not enamored of church authority and
they chose to make marriage a civil matter. In Canada, the British North America Act of 1867
gave the federal government exclusive jurisdiction over the subject of divorce (Davies, 1994).
However, provinces with divorce laws prior to joining the Dominion were allowed to establish
their own civil courts to hear divorce petitions. Those provinces without such laws (Ontario,

Quebec) were required to follow the British system and process divorce cases through
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parliament in Ottawa. In the United States, individual state legislatures drew up grounds for
divorce based on their unique cultures and histories that were then processed through the
judicial system. However, the procedure for divorce in North America, that is the principal of '
marital fault, remained similar to Europe and England.

Although the notion of fault played an important role in divorce procedure, there were
quite different standards of fault for men and women. These differential standards prevailed
until quite recently. For example, in England the Matrimonial Causes Act of 1857 codified
these differences: Men could petition on the grounds of adultery alone, but women had to prove
adultery and at least one additional ground (Davies, 1994; McKie, Prentice, & Reed, 1983). In
1925, these differential grounds were abolished and adultery was accepted as the universal
standard for divorce. |

Dissatisfaction with the notion of “fault” in a divorce began to gain momentum in the
English-speaking world during the 1960s. This lead to a revision in Canada’s Divorce Act
(1968) which broadened the grounds for divorce by including a “no-fault” provision. This
provision stipulated that couples who had lived separate and apart for at least three years could
obtain a divorce without resorting to adversarial claims of marital misconduct. However, the
assignment of fault was still the most efficient channel to a divorce. In 1986 the Divorce Act
was further amended to reduce the waiting period for a no-fault divorce to one year (Davies,
1994).

By legal deﬁhition, the process of obtaining a divorce has essentially returned to its
earliest form. Irrespective of the reason and without gender bias, either party in a marriageé can
choose to terminate the relationship. However, the notion of fault, and even “sinfulness,” is
deeply entrenched within the judicial system, and fault is still included as grounds for a divorce
in most regions of Canada and the United States. Divorce, when enacted through the
adversarial process, is often seen as a morality play in which there appear to be winners and
Josers (Landau, Bartoletti, & Mesbur, 1987). This especially holds true for divorces involving
child custody disputes that essentially pit one parent against the other. These cases, entrenched
in a system of fault-finding, parental rights, and ownership, represent some of the most complex
and highly contested cases seen in today’s courts. However, it was not that long ago that child

custody determination in divorce was simply not an issue.
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The Evolution of Child Custody

As with the overview of divorce, this section is also presented within the context of the
evolution of the North American judicial system and should be considered in that light. Given
that framework, childhood, as a unique phase of life with special concerns, considerations, and
rights, is a relatively recent phenomenon. In ancient Rome, mothers and children were
considered property over whom the father had complete control, and this status remained
unchanged well into the 14™ century and the onset of feudalism (Irving & Benjamin, 1987;
Repucci, 1984). Children were seen as miniature adults and were often removed from their
homes before the age of seven to become endentured apprentices. Learning was secondary to
labour. It was not until the Elizabethan period of the 16™ century that this view of children
began to change. As the family differentiated from the community, an increased awareness of
its social, rather than merely economic, importance took shape. Children began to gain some
privileges, particularly concerning care and education, and mothers were seen as playing a
special role in their children’s development (Derdeyn, 1976; Irving & Benjamin, 1987).

Following on these social developments, the legal doctrine of “parens patriae” or
“parent to the country,” which still underlies judicial thinking regarding child custody and
access, began to evolve into a protective judicial arm for children. Originating in the 1300s
with the sovereign’s feudal obligation to protect the persons and property of his subjects,
particularly those unable to protect themselves (Graham, 1994), the parens patriae jurisdiction
was transferred from the royal household to the chancellor’s court in the mid 1600s (Derdeyn,
1976; Irving & Benjamin, 1987; Sorenson & Goldman, 1990). In essence, the court, rather than
the crown, became responsible for determining the care and custody of persons, and the estates
of persons, found to be of unsound mind. Concurrently, the Court of Wards and Liveries
administered the wardship of children, a property right associated with feudal tenures.
Basically the purpose of this court was to protect the rights of the child’s guardian (Graham,
1994). When tenures and the Court of Wards and Liveries were abolished, the wardship of
children was also undertaken by the chancellor’s court. However, the judicial aim shifted from
protecting property rights (i.e., the rights of the guardian) to assuming the role of parens patriae
to protect the ward. Gradually, the judicial doctrine of parens patriae was accepted and
integrated into British common law, and the court acquired the authority to intervene in the
relationship between parents and child (Derdeyn, 1976; Repucci, 1984).

However, the dominance of paternal rights remained virtually unchallenged throughout

the 1700s in Europe and North America (Mason & Quirk, 1997). It was rationalized that since
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it was the father’s duty to care for and support his children, and since the father alone could own
and manage property, it was also his right to own and control his children (Carbone, 1995;
Marafiote, 1987). Under English and French common law, mothers had no such rights and
were in no position to make a competing claim for custody of the children. Given this context,
it is not surprising that children are rarely mentioned in eighteenth century divorce decrees
(Mason, 1994). Furthermore, if the mother removed the children from the matrimonial home,
the father was immediately absolved of all responsibilities for his “errant” wife and for his
children (Irving & Benjamin, 1987; Sorenson & Goldman, 1990).

Child custody continued to evolve through the massive social changes wrought by the
Industrial Revolution of the 1800s. Increasingly, fathers were required to work away from their
homes leaving mothers to mind their children (Landau et al., 1987). As this role segregation
persisted, the notion of a natural bond between mother and child gained social acceptance
(Irving & Benjamin, 1987). As early as 1813 in England and 1830 in the United States, courts
were giving custody of children to the mother based on the notion that a child under the age of
seven required a mother’s care. This notion was firmly established in Britain under the
Talfourd Act of 1839 which gave the courts the power to determine the custody of infants under
the age of seven thus laying the groundwork for the presumption of maternal custody (Derdeyn,
1976; Irving & Benjamin, 1987). However, it should also be noted that, at this time, children
were usually returned to their father for “moral” training following their seventh birthday
(Derdeyn, 1976; Repucci, 1984).

As the industrial revolution progressed, societal pressures were increasingly brought to
bear on the issue of child custody. The psychoanalytic movement of the late 19® and early 20™
century stressed the importance of early childhood experiences and the crucial nature of the
mother-child bond. This increased society’s interest in the notion of childhood and contributed
to the evolution of child labour laws that restricted the working hours of children. In addition,
public education of children was being recognized as an important aspect of their development.
The status of women also began to change rapidly as they gained the right to vote, to own
property, and to be gainfully employed in the work force (Folberg, 1991; Mason & Quirk,
1997). These changes gradually eroded social acceptance of paternal dominance and were
reflected in the evolution of common law. By the early 1900s, the concept of a father having
financial responsibility for children outside his care began to appear in case law (Derdeyn,
1976; Repucci, 1984) and this eventually lead to the breakdown of financial constraints in

determining custody.
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In 1925 these factors culminated in a landmark court decision, the Tender Years
Presumption, which stated that the mother was the natural custodian of a child under the age of .
seven. That same year, the courts ruled that mothers and fathers were equal with respect to
seeking custody of their children (Derdeyn, 1976; Fidler, Saunders, Freeman, & Hood, 1989;
Mason & Quirk, 1997). In reality, by this time, mothers were not only equal to fathers in
claiming custody, they were often regarded as having a superior claim. The pendulum had
swung from paternal dominance to maternal preference in child custody decisions.

Since both parents were now considered in law to be equal, it became necessary for the
courts to find new criteria upon which to base custody decisions. First enunciated in 1881
(Repucci, 1984), judicial precedent had already established the notion of “best interests of the
child” into English common law by the 1920s (Mason & Quirk, 1997). For example, in Finlay
v. Finlay, a decision rendered in 1925, the judge ruled that in custody cases a decision should
not be reached based on the notion that one parent has a case against the other. Instead, the
judge should act as parens patriae and do what is best for the interest of the child (Derdeyn,
1976; Marafiote, 1987; Repucci, 1984). Although these decisions reflected an enhanced
awareness of the child’s needs, they did little to alleviate the adversarial nature of the process.
As there were no specified standards to determine “best interests,” it became standard practice
to accommodate this notion by awarding custody to the parent who was either not at fault for
the divorce or who was deemed to be the most “fit” to raise the child (Marafiote, 1987; Repucci,
1984).

The past 30 years have seen many changes in divorce and custody laws as the roles of
men and women have continued to shift and evolve (Wallerstein, 1985). With more women
working outside of the home, increasing emphasis on fathers’ rights (particularly in custody
cases), increasing awéfeness of the role of the father in child development, and the emergence
of no-fault divorce, the courts have been faced with abandoning the presumption of maternal
preference in custody and working towards creating greater equality in adjudicating the claims
of mothers and fathers (Carbone, 1995; Landau et al., 1987; Lyman & Roberts, 1985; Repucci,
1984). As aresult, almost all jurisdictions in the United States and Canada maintain a Best

Interests of the Child standard with no clear preference for either parent.

Best Interests of the Child Criterion

Early decisions making reference to the best interests of the child in awarding custody

set the groundwork for what has become the cornerstone of most custody statutes in Canada
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(Turner & Uhlemann, 1991) and the United States (Folberg, 1991; Mason & Quirk, 1997;
Repucci, 1984). More recent case law and statutes have attempted to define the child’s best
interests by listing specific factors judges are to consider in rendering custody decisions
(Folberg, 1991). However, the language of these statutes varies widely, “offering a laundry list
to guide judges, who ultimately are given vast discretion to make their own decisions” (Mason
& Quirk, 1997, p. 221).

Some jurisdictions in Canada, such as British Columbia and Ontario, have attempted to
provide additional clarification of what is to be considered in the best interests of the child. For
example, the Children’s Law Reform Act (1980) in Ontario provides relatively detailed criteria
for determining custody and assumes that stability and continuity of the child’s relationships
and environment are in the child’s best interests:

“...In determining the best interests of the child for the purposes of an application under

this Part in respect of custody of or access to a child, a court shall consider all the needs

and circumstances of the child including: (a) the love, affection and emotional ties
between the child and, (I) each person entitled to or claiming custody of or access to the

child, (i1) other members of the child’s family who reside with the child, and (iii)

persons involved in the care and upbringing of the child; (b) the views and preferences

of the child, where such views and preferences can be reasonably ascertained; (c) the
length of time the child has lived in a stable home environment; (d) the ability and
willingness of each person applying for custody of the child to provide the child with

guidance and education, the necessaries of life and any special needs of the child; (e)

any plans proposed for the care and upbringing of the child; (f) permanence and

stability of the family unit with which it is proposed that the child will live; (g) the
relationship by blood or ﬂirough an adoption order between the child and each person
who is party to the application...”

{Children’s Law Reform Act, 1980, ¢.20, §1)

In other jurisdictions, such as Alberta, pertinent legislation contains only a passing reference to
the best interests standard (e.g., “any orders or decisions made by the court under this Part must
take into consideration the best interests of the child.” Alberta's Family Law Statutes |
Amendment 1999, §61.4). However, it is understood that the Divorce Act, with its reference to
the best interests of the child, sets the standard for all provincial and territorial jurisdictions.

Despite the BIC standard, matrimonial misconduct and its implications for parental

fitness may still play a role in the determination of custody (Repucci, 1984; Marafiote, 1987).
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Under Canada’s Divorce Act (1986), the personal behaviour of the marital partners is not to
have any bearing on determining parental fitness unless that behaviour directly interferes with
their parenting ability. However, once again, there are no clear guidelines for deciding when, or
if, a parent’s behaviour presents a danger to the child, is a hindrance to the proper care of the
child (Marafiote, 1987) or is relevant in terms of parenting capabilities. The only exception is
when a history of domestic violence is present in the family. A review of Canadian case law
reveals that the Canadian judiciary are taking issues of spousal abuse into consideration in
custody cases even though they are not, for the most part, required to do so by law (Clark, 1991,
Kerr & Jaffe, 1999). In fact, only Newfoundland’s Children’s Law Act (1988) specifically
references domestic violence as a factor to be considered by the court when determining the
child’s best interests (Kerr & Jaffe, 1999).

As noted above, custody statutes often provide a general outline of the factors to be
considered in custody decisions. However, there is no guidance about how information relevant
to each factor can be obtained, how terms such as “the health and emotional well-being of the
child” are to be understood and measured, or how multiple data sources are to be integrated.
Therefore the discretion of the court, and the influence of precedent in common law
jurisdictions, can have a profound influence on which issues are considered relevant to

determining the best interests of the child.

Indeterminacy in Best Interests of the Child Statutes

In Canada the federal Divorce Act (1986) lists the ‘best interests of the child as the sole
criterion upon which decisions about child custody and access can be based. However, best
interests is not defined in the Divorce Act and the only assistance given regarding its
interpretation is set out in two sections providing for the following: (a) the court will not take
into consideration the past conduct of any person applying for custody or access unless the
conduct is relevant to the ability of that person to act as a parent; and (b) consideration of the
“friendly parent” rule (Cossman & Mykitiuk, 1998). Provincial and territorial jurisdictions have
been left to develop statutes that, at best, are only slightly more specific in defining the best
interests of the child.

What some term “vagueness” others label “flexibility” and this difference in
connotation is at the heart of the dispute over the merits and limitations of the BIC standard.
Proponents of the standard claim that the open-ended nature of the statutes respects the

individual situation of each child and allows for due process in the consideration of a variety of
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factors (Buehler & Gerard, 1995). Legal experts argue that the “best-fit” for the child can only
be obtained when the judicial process is characterized by a high degree of flexibility in the
criteria used in reaching a decision of the final custody arrangement (Cossman & Mykitiuk,
1998; Bala & Miklas, 1993).

Critics who use the term vague and indeterminate when describing the BIC standard

argue that the statutes allow judges too much discretion in reaching custody decisions thus
“increasing the likelihood of judicial bias based on personal, moral, or religious views (Buehler
& Gerard, 1995; Cossman & Mykitiuk, 1998). Without clear, objective criteria, the BIC
standard places increased demands on an already overburdened judiciary and increased stresses
on divorcing families, particularly as disappointed parents appeal their case. Predictability, a
cornerstone of common law, is lost (Sorenson, Goldman, Sheeber, Albanese, Ward,
Williamson, & McDanal, 1997).

This debate is reflected in a recent decision, Gordon V. Goeriz (1996), rendered by the
Supreme Court of Canada. Madame Justice McLachlin, writing for the majority, emphasized
that each case of child custody and accessk must be determined according to the best interests of
the child and must turn on its own unique circumstances. In a separate and dissenting opinion,
Madame Justice L Heureux-Dubé expressed her preference for presumptions (specifically for a
presumption in favdr of the custodial parent’s decision making authority) which might produce
greater certainty and predictability and less litigation and ongoing parental conflict (Cossman &
Mykitiuk, 1998). Unfortunately, there is little agreement about which preferences or

presumptions might serve the best interests of the child.

Proposed Legal Presumptions to Augment the BIC Standard

‘Several intermediate rules have been championed that, if applied to the BIC standard,
could carry presumptive weight in the decision-making process. It has been suggested that a
series of presumptions tied to the BIC standard might help limit litigation as the potential
outcome of a contested custody case might be perceived as being more apparent (Cossman &
Mykitiuk, 1998). However, it must be remembered that presumptions do not necessarily
replace judicial discretion. Instead they may serve as rebuttable presumptions which should be
given significant but not determinative weight. Thus the application of presumptions to the BIC
standard would not necessarily improve the predictability of the process. Currently there are

five presumptions or preferences under general consideration in various jurisdictions: (1) the
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joint custody preference; (2) the psychological parent preference; (3) the primary caregiver
preference; (4) the child’s preference; and (5) the friendly parent rule.

The joint custody preference has its roots in the social equality movement of the 1970s
(Buehler & Gerard, 1995). The intent of this preference was to encourage frequent and
continuing contact with both parents, to encourage parents to share the rights and
responsibilities of childrearing, and to reduce the adversarial nature of contested custody by
allowing for a presumption of continued parenting by both parties (Buehler & Gerard, 1995;
Repucci, 1987). In a study completed in 1994, Buehler and Gerard found that 19 states had
enacted statutes that included a presumption or preference for joint custody.' In eleven of these
~ states, the joint custody presumption is applied only when both parents agree on a joint
custodial arrangement. HoWever, in five jurisdictions, judges have the authority to order joint
custody over the objections of one or both parents. Empirical research indicates that joint
custody arrangements, legal or physical, are best suited for parents who have a reasonable level
of communication, who are able to cooperate, and who are committed to making joint custody
work (Buehler & Gerard, 1995). Given that the custody and access cases that come before the
courts tend to involve parents who have been unable to negotiate an agreement and who are
often deeply entrenched in adversarial positions, it is not surprising that joint custody, as a
panacea for solving custody disputes, has lost some its lustre in recent years. At least one state,
California, has revoked its statute requiring a presumption of joint custody.

The psychological parent preference orders courts to award custody to the parent with
whom the child has the strongest psychological bond or attachment (Buehler & Gerard, 1995;
Repucci, 1984). This preference, based on the writings of Goldstein, Freud, and Solnit (1973),
has its foundation in psychoanalytic theory and was not challenged by the scientific community
for many years. For the judiciary, seeking to replace the Tender Yeéfs Presumption, the
concept of “psychological parent” was the perfect substitute (Bala & Miklas, 1993; Lyman &
Roberts, 1985). It supported the traditional practice of sole custody and, though it was not ;
meant to singularly promote awarding custody to the mother, the Court often interpreted the
notion of emotional attachment in this light. Therefore, to a large degree, the courts were able -

to maintain the previous status quo. However, over the past 15 years, the concept of

Utis interesting to note that the Canadian judiciary did not take to the notion of joint custody with the
same gusto as some of their American counterparts. The presumption of joint custody was debated in
Canada but ultimately not accepted in Canadian jurisdictions (Cossman & Mykitiuk, 1998). However,
joint custody arrangements are a judicial option in Canada.
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psychological parent, as defined by Goldstein, Freud, and Solnit, has been seriously criticized
for ignoring the child’s need for an ongoing relationship with both parents (Kelly, 1993; Lyman
& Roberts, 1985). It is now widely accepted that children may have more than one
“psychological parent”, and that the determination of a primary psychological parent can be
difficult (Bray, 1991). It has also been suggested that a preference for the “psychological
parent” requires a prediction of the quality of parent-child relationships in the future and that
these types of predictions tend to be imprecise and unreliable (Buehler & Gerard, 1995).
Although the term psychological parent it still used in some custody decisions, it no longer
appears to carry the weight of a presumption in law.

The primary caregiver preference directs the court to award sole legal and physical
custody to the parent who was the child’s primary caregiver during the marriage, subject to the
non-custodial parent’s visitation rights (Bruch, 1992; Cossman & Mykitiuk, 1998). Whereas
the psychological parent preference focuses attention on the emotional and psychological ties
between a parent and child, the primary caregiver preference focuses on behavioural patterns of
daily caretaking. Advantages of this preference include that it is determinative, relatively easy
to establish, it is based on past rather than future oriented predictions of behaviour (Bala &
Miklas, 1993; Emery, 1994), and, theoretically it is gender neutral. One major disadvantage of
this preference is that it does not take into account the variability in the roles enacted by the
secondary caretaker. Caretakers who have done 40% of the childrearing would be treated the
same as caretakers who have done 10%. In practice, this preference could lead to less
involvement of divorced fathers with their children as most decisions would likely favour
maternal custody.

The child’s preference directs the court to follow the child’s wishes as to the
assignment of physical custody (Bala & Miklas, 1993; Buehler & Gerard, 1995)? This
preference appears to apply only to older children, although children as young as nine and ten
have been consulted as to their wishes (Repucci, 1984). Some American states have a
presumption of child choice if the youth is 14 or older (Buehler & Gerard, 1995). Although
most North American jurisdictions do not consider the child’s wishes determinative, research
has shown that judges (Buehler & Gerard, 1995; Reidy, Silver, & Carlson, 1989) and mental
health professionals (Ackerman & Ackerman, 1997; Jameson, Ehrenberg, & Hunter, 1997,
Keilin & Bloom, 1986; LaFortune & Caxpentef, 1998) involved in the custody and access
process report they seriously consider the preferences of older children. A major criticism of

this preference is the potential for the child to experience intense loyalty conflicts and to
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become further entangled in the parental conflict as each parent attempts to “win” the child
(Repucci, 1984).

The friendly parent preference, as provided for in Canada’s Divorce Act (1986),
assumes that the needs and interests of the child post-divorce will usually be best met when the
child is able to maintain significant contact with both parents. This legislation has been
interpreted as signaling that determinations about the custodial parent will be strongly affected
by each parent’s respective willingness to facilitate contact with the other parent (Cossman &
Mykitiuk, 1998). Interpreted in this light, this legislation has been criticized for increasing the
pressure on a parent to demonstrate willingness to facilitate contact, regardless of the family
context. Parents may be afraid to raise concerns regarding access by the other parent due to the
possibility that they will be viewed as an “unfriendly parent” and thus forfeit their chance of
obtaining custody (Cossman & Mykitiuk, 1998). In addition, the friendly parent preference has
been criticized for placing a legally enforceable obligation on the custodial parent to facilitate
the child’s contact with the other parent while not sanctioning the other parent when they fail to
honour their responsibilities of parenting.

There is, however, general agreement that it is in the best interests of the child to have
frequent and predictable contact with both parents, unless it can be shown that such contact
poses a significant risk to the child’s physical or emotional well being. ’However, rather than
legislate sanctions against parents who fail to live up to their individual responsibilities, such
contact might be encouraged by legally acknowledging the enduring nature of “parenthood” and
by focusing on involving both parents in some way in the decision-making process (Bala &
Miklas, 1993). Reforms to custody and access legislation, particularly in the language used to
describe child custody and access, have already occurred in several jurisdictions around the
world, most notably in Britain, Australia, and Washington State. Similar reforms to Canadién

legislation are currently being considered.

Divorce and Its Implications for Children

Divorce was a relativély rare event in North America prior to 1960 (McKie et al.,
1983). However, with modifications to the Canadian Divorce Act (1968; 1985), the divorce rate
rose dramatically, finally peaking in 1987 (Statistics Canada, 1997). Since that time, Canadian
divorce rates have shown an overall decline and have leveled off to a rate similar to that of the
early 1980s (Statistics Canada, 1997). However there are still approximately 75,000 divorces
in Canada each year (Statistics Canada, 1997) involving as many as 100,000 children (Stamps
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& Kunen, 1996). In the United States, one half of marriages end in divorce and 1,000,000
children experience their parents divorce each year (Bahr, Howe, Mann, & Bahr, 1994;
Hetherington, Bridges, & Insabella, 1998). Therefore, every year in North America, a
significant number of children must cope with the dissolution of their family.

The majority of these children bear the stresses of divorce with remarkable resilience
(Kelly, 1993). Others have significantly more short-term and long-term adjustment problems
than children from intact families, although there may be substantial variability in children's
responses to divorce (Amato & Keith, 1991; Hetherington & Stanley-Hagan, 1999). Overall,
research has indicated that divorce has a relatively small, although still significant, impact on
numerous aspects of children’s functioning (Amato, 2000; Forehand, Armistead, & David,
1997). It has been reported that children of divorce may exhibit behavioural and emotional
effects of their parents’ separation and divorce such as guilt, anger, anxiety, and depression.
They may possesé low self-esteem and experience difficulties in school and social environs long
after the divorce has been finalized (see Hetherington et al., 1998 for a review). However, in
one study of chronically litigating, high-conflict post-divorce families, the overall mean
adjustment scores of the majority of children fell within the normal range on the Child
Behaviour Checklist; while 16% of the children scored in the clinical range of disturbance
(Johnston, Kline, & Tschann, 1989). What is different about this minority of children or their
environments that leads to ongoing adjustment problems after their parents’ divorce? There are
several hypotheses.

In a recent article, Hetherington, Bridges, and Insabella (1998) summarized five
perspectives on the association between divorce and children’s adjustment: (1) individual
vulnerability and risk; (2) family composition; (3) stress, including socioeconomic -
disadvantage; (4) parental distress; and (5) disrupted family process. The authors concluded
that all of these factors are implicated in children’s post-divorce adjustment, but that they
should be explored as multiple trajectories of interacting risk and protective factors rather than
as independent variables.

The individual vulnerability and risk perspective proposes that characteristics of the
children may serve to make them more vulnerable to, or protect them from, the adverse
consequences of their parents’ divorce (Hetherington et al., 1998). A number of variables
falling under this heading have been empirically studied including pre-divorce adjustment,

temperament, age, gender, and parental adjustment.
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Recently, it has been hypothesized that the negative effects on children that are
attributed to divorce may exist prior to the marital disruption (Forehand, Armistead, & David,
1997). However, studies addressing this question have produced mixed results. Elliot and
Richards (1991) and Cherlin et al. (1991) concluded that children whose parents subsequently
divorced were already having adjustment difficulties (e.g., behaviour problems, poor
achievement) prior to the divorce. The results of studies by Block, Block, and Gjerde (1986)
and Baydar (1988) were consistent with these findings. However, research by Morrison and
Cherlin (1995) and Forehand, Armistead and David (1997) did not support this hypothesis.
When pre-divorce characteristics were controlled, Morrison and Cherlin (1995) did not see a
reduction in the negative effects of divorce on post-divorce adjustment in children. Similarly,
Forehand, Armistead and David (1997) found no differences between soon to-be-divorced
adolescents and the remain-intact group of adolescents. However, significant differences in all
areas of adolescent functioning (i.e., cognitive and social competence; internalizing and
externalizing problems) were found when the soon to-be-divorced adolescent group was
compared with the already divorced adolescent group with the latter group displaying poorer
functioning. Further research is needed to clarify the role of pre-divorce problems on post-
divorce outcomes for children.

It has also been suggested that children who have easy temperaments; who are
intelligent, socially mature, and responsible; and who exhibit few behavioral problems are better
able to cope with their parents’ divorce (Hetherington et al., 1998). These children are more
likely to possess good social skills and thus elicit positive responses and support from family
members and other support systems. Children with difficult temperaments or behaviour
problems may elicit more negative responses from their parents who are already stressed by the
divorce process. These children may also be less adept at accessing outside social support
(Hetherington, 1989; Rutter, 1987).

The probability of adjustment difficulties also appears to be correlated with the age and
developmental stage of the child at the time of the divorce (Wallerstein, 1991). For example,
there appear to be advantages and disadvantages to being a young child when your parents
divorce. On the negative side, young children are more apt to blame themselves for the divorce,
to fear being abandoned by the custodial parent (Hetherington & Stanley-Hagan, 1999), to
misunderstand the emotions and behaviours of the parents, and to fantasize about parental
reconciliation (Wallerstein, 1991). On the plus side, this same egocentricity and cognitive

immaturity at the time of the divorce seems to result in young children carrying forward fewer
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memories of parental conflict or their own fears (Wallerstein & Blakeslee, 1989). Although this
research indicated that approximately one third of young children still experience anger and
depression over the unavailability of the noncustodial parent ten years after the divorce
(Wallerstein & Blakeslee, 1989), the greater vulnerability of younger children to divorce has not
been reported in other studies (Amato & Keith, 1991).

Being an adolescent at the time of your parents’ divorce may be even more problematic.
Wallerstein’s (1989) ten year follow-up study of 60 divorcing families indicated that children
who were adolescents during the divorce retained a more vivid recollection of the family break-
up and continued to regard their parents’ divorce as a major formative experience. A significant
number of these young men and women were fearful of failing in both the personal and the
professional arenas. Adolescents from divorced families also show higher rates of conduct
disorders and depression (Amato & Keith, 1991; Hetherington, 1993), and they are more likely
to become teenage parents than adolescents from intact families (Hetherington et al., 1998). A
fifteen-year follow-up of adolescents from divorced families revealed that they were still
dealing with the aftermath of their parents’ divorce well into their third decade, particularly with
regards to intimate relationships (Wallerstein, 1991). |

Gender may also play a role in post-divorce adjustment (Kalter, Kloner, Schreiser, &
Okla, 1989; Kelly, 1993). Earlier studies reported that boys suffered more severe and enduring
problems than girls (Kelly, 1993). However, Wallerstein (1991) concluded that although boys
initially displayed greater difficulties in adjusting to divorce, girls were more likely to
experience “sleeper” effects in later years. Recent studies have reported that gender differences
in divorce are less pronounced and consistent than previously thought (Amato & Keith, 1991).
It has been suggested that some of this inconsistency may be due to an increase in the
involvement of both custodial and noncustodial fathers with their children post-divorce,
although this involvement may be more important for boys than for girls (Amato, 2000; Clarke-
Stewart & Hayward, 1996).

Characteristics of the parents, particularly parental adjustment, may also play a role in
determining children’s adjustment after divorce (Hetherington et al., 1998; Kelly, 1993).
Important predictors of healthy adjustment in children were the parents’ psychological
functioning and the quality of the parent-child relationships. In particular, custodial parents
who were anxious and depressed and those who suffered from emotional or personality
disturbances were more likely to have children with poor post-divorce adjustment (Johnston,

1995; Kalter et al., 1989; Kline, Tschann, Johnston, & Wallerstein, 1989). Poor parental
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adjustment may interfere with parenting competence and may also serve to undermine the
closeness of the parent-child relationship.

The family composition or parental absence perspective proposes that children from
homes where one parent is absent have significantly more problems with academic achievement
and socioeconomic attainment, and they tend to display more conduct disorders than children
from intact families (Amato & Keith, 1991). This hypothesis also suggests that contact with the
noncustodial mother or father promotes children’s well-being (Hetherington et al., 1998), and
there is some evidence that under conditions of low interparental conflict, contact with a
competent, supportive noncustodial parent can be beneficial for the children (Amato, 2000;
Hetherington et al., 1998).

The stress perspective hypothesizes that children experience post-divorce adjustment
difficulties as a result of the increased stresses experienced by divorcing families. Custodial
mothers and fathers find themselves juggling household, child-care, and financial
responsibilities that are usually handled by two parents (Hetherington & Stanley-Hagan, 1997).
Meanwhile, noncustodial parents are faced with establishing new residences and social
networks, the loss of the children, problems with visitation, and ongoing difficulties with their
ex-spouse (Hetherington, 1989; Hoffman, 1995). One particular stressor, a decline in income
post-divorce, has long been cited as a nfajor factor in post-divorce difficulties for children and
parents, particularly custodial mothers. There is no doubt that divorced single-parent families
do face increased financial hardship. A recent review reported that most custodial mothers in
the United States still experience the loss of one quarter to one half of their predivorce income
compared to only ten percent of custodial fathers following divorce (Bianchi, Subaiya, & Kahn,
1997). However, when income is controlled as a variable in post-divorce adjustment, children
in divorced families still show more problems than children in intact families (Amato & Keith,
1991; Clarke-Stewart & Hayward, 1996). This finding suggests that the effects of income on
children’s post-divorce adjustment may be largely indirect, and the same appears to hold true
for the impact of other life stresses.

However, these variables may play a role in the parental distress perspective which
takes the view that it is the parents’ responses to the stress, rather than the stress itself, that is
most relevant to children’s post-divorce adjustment. Parental distress, such as depression,
anger, anxiety, loneliness, impulsivity, and emotional lability, may increase immediately
following the divorce. Unfortunately, such disruptions in the parents’ physical and

psychological functioning may interfere with their ability to provide support and supervision to
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their children during a critical period of adjustment when the children may also be feeling
angry, confused, and anxious (Hetherington et al., 1998).

The concept of disrupted parenting leads to the final hypothesis proposed by
Hetherington, Bridges, and Insabella (1998) regarding divorce and children’s adjustment — the
family process perspective. This perspective focuses on alterations in family roles and
functioning, with a particular emphasis on relationships. Thus, proponents of this perspective
emphasize the importance of the relationship of custodial and non-custodial parents with their
children. In general, dysfunctional family processes, such as conflict, lack of support and
nonauthoritative parenting are thought to increase the probability of post-divorce adjustment
difficulties in children (Hetherington et al., 1998). Marital conflict, in particular, appears to
play a role in creating poor outcomes for children (Amato, 2000; Buchanan, Maccoby, &
Dornbusch, 1991). However, the relationship between child adjustment and parental conflict
may not be as direct as once thought. The likelihood of long-term problems developing appears
to increase significantly with the level and content of parental hostility (Buchanan et al., 1991;
Hetherington et al., 1998). However, Buchanan, Maccoby, and Dornbusch (1991) found that
high conflict did not cause adjustment problems unless the child reported feeling caught up in it
by one or both parents. If parents refrained from behaviours that made the child feel caught, if
they did not make the children the focus of their conflict, and if they did not express their
conflict in front of the children, then conflict did not play a significant role in post-divorce
adjustment. It appears that how parents choose to express their conflict may be more relevant to
childrens’ post-divorce adjustment than just the level or frequency of conflict in the parental
relationship.

If parents are able to adjust to the divorce and reduce or control their animosity, they
are more likely to be able to cooperate in parenting decisions. This cooperation allows the
parents to give competent care, guidance and support to the child, thereby providing continuity
in effective parenting (Kalter et al., 1989). Research indicates that the physical and emotional
availability of the parent(s) contributes significantly to the overall adjustment and healthy
development of children post-divorce (Amato, 2000; Hetherington et al., 1998; Kalter, et al.,
1989). This contribution may be mediated by improved parent-child relationships that appear to
be critical in alleviating some of the possibly deleterious effects of divorce. '

It is also possible that the way children respond to parental conflict may play a role in
their adjustment (Kelly, 1993). Some children attempt to placate their parents or to serve as a

mediator in parental disputes while others cope by withdrawing or forming an alignment with
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one parent while rejecting the other. In addition, the child’s age and psychological adjustment
may also play a role in how they respond to ongoing conflict between their parents.

As Hetherington, Bridges, and Insabella (1998) suggest, the post-divorce adjustment of
children depends on numerous interacting risk and protective factors that may vary from family
to family. When these complex issues are explored within the judicial arena, the fact-finding

and decision-making process generally expected in judicial due process becomes very difficult.

Custody and Access Determinations: The Judicial System

While a thorough review of current judicial practice in child custody and access is
beyond the scope of this paper, a brief overview of related research and the status of practice
will provide additional context for this research.

Although the current legal standard for deciding child custody and access is the Best
Interests of the Child guideline, approximately 70 to 80% of child custody cases are awarded to
the mother (Cochrane, 1999; Leving; 1997; Statistics Canada, 1997). It seems unlikely that
these decisions are being based solely on child-focused criteria. Evidence has been presented
that indicates some of these decisions are being made by judges based on their personal
attitudes, biases, and intuitions about what is in the child’s best interests (Kunin, Ebbesen, &
Konecni, 1992; Lowery, 1985; Marafiote, 1987; Reidy, Silver, & Carlson, 1989; Richards,
1988). Judicial decision-making has been explored by directly surveying the judges serving in
family court (e.g., Lowery, 1981; Reidy, Silver & Carlson, 1989; Stamps, Kunen & Lawyer,
1996; Stamps, Kunen, & Rock-Faucheux, 1997) and by examining court records to determine
the factors influencing the final custody and access decision (Settle & Lowery, 1982; Sorenson
et al., 1997). However, relatively little is known about the decision-making process,
particularly in those cases that do not appear to utilize the BIC standard. Given the social,
psychological, and legal complexity of child custody and access, it is not surprising that
contested custody and access cases present many judges with judicial, if not ethical, dilemmas.
Unfortunately, the judicial context tends to exacerbate the difficulties encountered by judges,
lawyers, mental health professionals, and, of course, the families attempting to resolve child
custody and access issues (Bala & Miklas, 1993).

The judicial system places heavy emphasis on discovering the facts in any given case,
and there is little doubt that this format does not lend itself to sorting through the emotionally
coloured “truths” found in divorce and custody hearings (Irving & Benjamin, 1987). In any

given custody and access case, the “facts” or the “truth” may be subject to each parent’s
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individual perception and bias, particularly given the complex emotions and the high stakes at
hand. As a result of their legal training, judges may be more comfortable rendering custodial
decisions based upon objective data rather than the subjective evidence often found in custody
assessments (Charnas, 1981). Therefore, common sense would indicate that it might be less
complicated to render a decision based upon a presumption such as the Tender Years
presumption than on the ambiguous guidelines of the BIC standard.

Three recent books on divorce and family law highlight the perceived state of judicial
decision making in child custody and access cases in Canada. Payne and Payne (1994)
suggested that, in custody and access cases where all else is equal, there are three factors given
special weight in rendering a decision: (1) preservation of the status quo if the children are in a
stable home environment; (2) a strong inclination to grant custody to the mother if she has been
the primary caregiver; and (3) a disinclination to separate siblings. Kronby (1997) put it more
succinctly, “he who has custody, gets custody” and advised readers that interim custody orders
are rarely altered in the final disposition. One author (Leving, 1997) advised fathers not to
move out of the home and suggested that they should maintain custody of the children while
offering to pay for accommodation for their spouse so she can “take a break.” If these are the
perceptions of legal experts regarding the curreﬁt state of child custody and access in Canada, it
is easy to see how parents who have sought legal counsel regarding child custody and access
could be drawn into assuming an adversarial posture with their spouse.

The adversarial system also functions with the implicit assumption that there is an end
to conflict when litigation is complete (Jacobs, 1986; Repucci, 1987). In the context of most
legal disputes, respondents do not usually continue to have a personal relationship past the legal
determination. The case is won or lost, appealed or not appealed, but the parties involved have
the choice of terminating contact with each other. Custody decisions, however, are an attempt
to legislate the “how, when, and where” of continuing interaction. These decisions attempt to
predict the future behaviour of the parties involved based on past and present behaviours.
Furthermore, it is impossible to predict how the decision itself may change these behaviours,
perhaps creating new unexpected conflicts that may ultimately lead to relitigation (Jacobs,
1986).

The judicial system also tends to assume that parents in a custody dispute have
divergent interests that are best represented by independent counsel (Irving & Benjamin, 1999).
The theoretical fairness of this system is based on the notion that if both parties are equally

well-represented, then a reasonable determination can be made by the judge of the truth of the
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situation and its just disposition (Jacobs, 1986). However, litigation may have negative
unintended consequences, particularly for children (Irving & Benjamin, 1999; Wolman &
Taylor, 1991). According to Irving and Benjamin (1999), litigation undermines child welfare
by creating “winners” and “losers”, by promoting conflict between the parents, by exacerbating
parental emotional distress, and by inadvertently reinforcing extreme parental solutions that
often make it impossible for the noncustodial parent to participate fully in parenting. However,
little is understood about what aspects of the legal process contribute to these negative outcomes
for parents and, ultimately, their children (Pruett & Jackson, 1999).

Citing these problems, many researchers urge a move to mediation as the primary
means of custody and access dispute resolution (Dillon & Emery, 1996; Irving & Benjamin,
1999). Research has indicated that couples who mediate rather than litigate their agreements
report less conflict during the divorce, more communication, more non-custodial parent-child
interaction, and a more positive attitude toward the ex-spouse two years after the agreement
(Dillon & Emery, 1996; Kelly, 1993). On the negative side, concerns have been raised as to
whether mediation can adequately protect the rights of all parties in those cases characterized by
intense bitterness and hostility or with a history of abuse (Bruch, 1992; Cossman & Mykitiuk,
1998).

The Role of Lawvers in Child Custody and Access Cases

A conflicting set of responsibilities and rules governing the behaviour of family lawyers
may contribute some of the problems inherent in dealing with child custody and access actions
in the judicial setting. Not unlike mental health professionals involved in custody and access
evaluations, family lawyers are similarly required to take into account the Best Interests of the
Child legal criterion. However, the rules of professional conduct for lawyers representing a
parent involved in a child custody and access dispute also demand that the lawyer

“act fearlessly to raise every issue, advance every argument, and ask every question,

however distasteful, which he thinks will help his client’s (i.e., the parent’s) case and to

endeavour to obtain for his client the benefit of any and every remedy and defense
authorized by law”.

(Rule 8, Commentary 1, Rules of Professional Conduct, Law Society of Upper Canada).
Although these rules may be appropriate for a criminal defence, they may not lend themselves
to representing parents involved in conflicts with their child’s other parent. Furthermore, it is

the lawyer’s duty and responsibility to represent, defend, and advocate for the best interests of
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their client even if these interests do not serve the best interests of the children (Felner, Terre,
Goldfarb, Farber, Primavera, Bishop, & Aber, 1985). It is left to the judge to represent the best
interests of the child in his position as parens patriae, and it is the lawyer’s obligation to do
whatever is necessary to sway the final recommendation in favour of their client (Felner,
Rowlison, Farber, Primavera, & Bishop 1987). However, is it truly possible for a lawyer to
pursue the best interests of their client without considering the best interests of the children
involved?

Without a doubt, the lawyer’s basic responsibility to the client is complicated in divorce
actions by the parents’ conflicting need for both aggressive re}’)r.esentation and the sustenance of
family relationships after the legal process is completed (Pméﬁ & Jackson, 1999). Given
current legal standards of conduct, the lawyer’s ultimate responsibility seems clear. However
these guidelines appear to be in direct opposition to the legal statutes governing child custody
and access that stipulate that the process consider only the best interests of the children
involved. Ultimately, family lawyers may be faced with a serious dilemma that is not only not
covered in their professional guidelines for conduct, but is partially created by these guidelines.
In addition to this legal dilemma, family lawyers who handle child custody and access disputes
may also experience subtle personal dilemmas as they struggle with their own beliefs about who
should take precedence. This raises some provocative questions: Do lawyers who handle child
custody and access disputes feel caught in the middle — either between professional obligations
or between professional and personal values? Do lawyers feel forced to choose between their
duty to their client (i.e., the parent) and the law or between professional conduct and personal
values? If so, how do lawyers reconcile these legal and personal dilemmas? Do lawyers place
the burden of the law strictly on the shoulders of the judge, thus leaving themselves free to
aggressively advocate for their client? Currently, there does not appear to have been any
research addressing these ethical, legal, and personal dilemmas. And yet the manner in which a
lawyer executes their professional obligation while adhering to the law may have profound
consequences in this particular arena of practice, particularly for members of the divorcing

families being represented.

Psychologists' Contributions to Custody and Access Determinations

Over the past decade, judges have begun to rely on the expertise of court appointed
mental health professionals (e.g., psychologists, psychiatrists, social workers) to inform the

decision-making process in child custody and access cases. However, these professionals
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continue to struggle to find a comprehensive system of defining what variables, psychological
or otherwise, are to be evaluated in child custody and access assessments. In an effort to guide
practice in this complex area, some professional associations have developed custody evaluation
guidelines and standards (e.g., American Psychological Association, 1994; College of
Psychologists of British Columbia Custody and Access Assessment Standards , 1998).
Although these doéuments are consistent in emphasizing children’s best interests and outlining
general principles for approaching custody evaluations, they generally do not articulate specific,
empirically based criteria that may be used to translate the legal statutes that define the BIC
standard into psychological terms and elements to be evaluated (Jamesbn, Ehrenberg, & Hunter,
1997).

Professional psychologists who are asked to assist the courts in making decisions
regarding custody arrangements tend to (a) highlight the children’s needs in the context of each
parent’s strengths and weaknesses, (b) explore the nature of each child’s relationships with
family members and peers; (c) provide a developmental focus that is based on the ages of the
children involved (Jameson, Ehrenberg, & Hunter, 1997). The empirical literature regarding
family transitions provides a knowledge base from which psychologists may draw relevant
information when assessing individual custody and access cases (for a review, see Amato, 2000;
Hetherington et al., 1998; Hetherington & Stanley-Hagan, 1999; Guttmann, 1993; Kelly, 1993;
Wallerstein, 1991). Although the empirical literature can provide guidance in child custody and
access evaluation, there are no absolutes, and psychologists who tackle these evaluations may
face ethical complaints or even lawsuits (Bow & Quinlan, 2001). In order to mitigate some of
these liabilities, psychologists review more background materials, incorporate test results, cross-
check information, and consider multiple variables when formulating recommendations for
custody and access arrangements.

There is, however, ongoing controversy about the role of psychologists in determining
child custody and access arrangements. In one study (Jameson, 1993), psychologists were
asked what role they believed psychologists should play in the custody and access process.
Sixty-one percent responded that psychologists should continue making recommendations to the
court regarding custody but leave the final decision making in judicial hands. Thirty-one
percent of the respondents stated that psychologists should restrict their participation to
gatherihg information and should not be making recommendations regarding custody and
access determinations (Jameson, 1993). It would appear that psychologists are not eager to cast

themselves into the role of decision-maker and final arbiter of child custody and access issues.
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However, it has been noted in the literature that from 60% to 90% of all custody trials are
decided on the basis of the assessment report (Kunin, Ebbesen, & Konecni, 1992; McCarthy,
1997). Therefore, it would seem that psychologists and other mental health professionals might
already be the de facto decision-maker (Gindes, 1995). Furthermore, the number of lawsuits
and malpractice suits arising from custody and access evaluations, estimated to represent seven
to ten percent of all ethics complaints (Glassman, 1998), serves notice that parents and their

lawyers are only too aware of the weight given such evaluations in court.

The Use of Psvchological Tests in Custody and Access Evaluations

The use of psychological tests in child custody and access assessments has become
relatively standard over the past decade. Such tests can be used to validate or disconfirm
clinical impressions of parents as well as of children, and to suggest working hypotheses that
can be verified in the context of information obtained by other methods (Brodzinsky, 1993;
Heilbrun, 1995; Roseby, 1995). Recent critiques of the use of psychological testing caution
against the misinterpretation of these tests in child custody and access assessment (Brodzinsky,
1993; Clark, 1995; Gould, 1998; Heilbrun, 1995; Heinze & Grisso, 1996; Roseby, 1995).
Practitioners are reminded that many of the tests used in custody and access evaluation (e.g.,
MCMI-IL; Rorschach; Thematic Apperception Test; Children’s Apperception Test) were
designed primarily to address clinical questions, particularly those related to clinical diagnosis
and treatment (Brodzinsky, 1993). As a result, there is relatively little data as to how valid
these tests are in addressing those issues of primary concern to the Court, such as whether the
child will adjust better in a sole or joint custody arrangement. That is not to say that these tests
should not be used in child custody and access cases. However, their use must be tempered by a
solid understanding of their psychometric properties and of the limits of these tests within this
context. |

One of the most commonly used psychological tests in child custody and access
assessment for adult participants has been the Minnesota Multiphasic Personality Inventory
(MMPI) (Keilin & Bloom, 1986) and, more recently, the MMPI-2 (Ackerman & Ackerman,
1997). Until recently, normative data for the use of the MMPI-2 with child custody litigants
was not available. However, over the past three years, studies reporting normative data for the
use of the MMPI-2 with custody litigants have been completed (e.g., Bathurst, Gottfried, &
Gottfried, 1997). As a result, practitioners who utilize the MMPI-2 for child custody evalutions
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are now be able to interpret test results by comparing them to both the standardization sample
and the litigants’ reference norms.

Relatively few instruments have been developed specifically for the purposes of child
custody evaluation, and many of the tests in use have yet to be psychometrically proven. For
example, the Bricklin scales (i.e., Bricklin Perceptual Scales, Parent Perception of Child Profile,
’Perception of Relationships test, Parent Awareness Skills Survey), which measure various
behaviours and attitudes of the parent and children that are relevant to child custody, have been
criticized for providing limited information regarding their reliability and validity, and it does
not appear that norms for these instruments have been established (Ackerman, 1995; Heinze &
Grisso, 1996; Otto and Butcher, 1995). The Ackerman-Schoendorf Scales for Parent
Evaluation of Custody (ASPECT), a rating instrument designed to assess parent fitness in
custody evaluations, has also been criticized for sparse information regarding validity
(Brodzinsky, 1993; Otto & Butcher, 1995). However, despite these limitations, these and other
self-report questionnaires do serve a purpose. As long as the information gleaned from such
instruments is corroborated by information from other sources, they can provide case-relevant
information to the court (Brodzinsky, 1993). Perhaps more importantly, instruments developed
specifically to address child custody and access issues shift the focus from traditional clinical
assessment to a functional analysis of each parent’s competency within the context of the BIC

standard.

Previous Research

Previous research into the BIC standard has explored the various aépects of the
practices of mental health professionals (Ackerman & Ackerman, 1997; Jameson, Ehrenberg, &
Hunter, 1997;. Keilin & Bloom, 1986; LaFortune & Carpenter, 1998; Lowery, 1985), judges
(Settle & Lowery, 1982; Reidy, Silver, & Carlson, 1989; Sorenson et al., 1997; Stamps &
Kunen, 1996; Stamps, Kunen, & Rock-Faucheux, 1997), and lawyers (Felner et al., 1985; Lee,
Beauregard, & Hunsley, 1998) involved in custody and access cases. However, research in this
area is still markedly sparse, and, when mental health professionals have been compared to the
judiciary, judges have formed the comparison group (Lowery, 1985). To date, there does not
appear to be any published psychological or legal research that compares the relative
importance assigned to the BIC criteria by psychologists and lawyers. The main purpose of this
study was to bridge this gap by beginning to explore how these two participants in contested
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child custody and access cases view the legal and psychological criteria that comprise the BIC
standard, and to explore how issues surrounding private practice may impact on these views.

Keilin and Bloom (1986) and Lowery (1985) published their groundbreaking research
on child custody evaluation practices by mental health professionals 15 years ago. Recent
studies (Ackerman & Ackerman, 1996, 1997; Jameson, Ehrenberg, & Hunter, 1997; LaFortune
& Carpenter, 1998) have continued this exploration of the custody evaluation practices of
psychologists. In 1997, Ackerman and Ackerman replicated and expanded Keilin and Bloom’s
original survey to study the custody evaluation practices of 338 experienced psychologists.
They included the 70 original items from Keilin and Bloom’s research and added 42 new items
they believed have become part of child custody evaluation practices over the past decade.
Ackerman and Ackerman found that psychologists have become both more sophisticated and
more careful in their approach to custody evaluations. Today psychologists review more
background materials, incorporate more results from tests developed to specifically assess
divorce-relate_d questions, and consider more variables when formulating recommendations for
joint, sole, or other custody arrangements (Ackerman & Ackerman, 1997).

The research by Jameson (1993) and Jameson, Ehrenberg, and Hunter (1997) was
influenced by the work of Lowery (1985) as well as Keilin and Bloom (1986) and focused on
psychologists’ evaluations of proposed BIC assessment criteria. Jameson, Ehrenberg, and
Hunter (1997) were interested in three issues: (1) identifying relevant BIC criteria and
organizing them into an a priori assessment model that would provide a manageable, coherent,
and flexible framework for considering the relative importance of the BIC assessment criteria;
(2) exploring the internal factor structure of the hypothesized areas of assessment; and (3)
evaluating the relative importance assigned to the BIC assessment criteria by psychologists.
These criteria were drawn from empirical studies of the well-being of children in divorcing
families (e.g., Bray, 1991; Buchanan, et al., 1991; Clingempeel & Reppuci, 1982; Hodges,
1986; Johnston & Campbell, 1988; Zaslow, 1988) and from the legal statutes related to child
custody (e.g., Family Relations Act of British Columbia, 1979; Children’s Law Reform Act of
1980; Lyman & Roberts, 1985; Turner & Uhleman, 1991). Using these sources, a list of 60
specific items relevant to the BIC was developed. These items were designed to break the legal
generalizations of the’BIC standard (e.g., stability) into their constituent parts (e.g., attending
the same school; ongoing contact with both parents; ongoing contact with peers, etc.).

A Best Interests of the Child Assessment (BICA) model around which to organize the

BIC evaluative criteria was developed (Jameson, Ehrenberg, & Hunter, 1997) using the
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structural, developmental and functional perspectives from family systems theory (see Freeman,
'1981; Gorall & Olson, 1995; Kaslow & Schwartz, 1987; Minuchin, 1974). These three
perspectives were considered to be assessment domains, or first-order factors, reflecting a
higher order construct called the BIC criterion. Using these perspectives, the 60 criteria were
sorted a priori into one of three areas of assessment: (a) items dealing with the parent-parent and
parent-child subsystems (relational assessment); (b) items dealing with developmental issues of
the children (needs of the child assessment); and (c) items dealing with the functional abilities
of each parent to meet the child’s needs (abilities of the parents assessment). It is important to
note that this assessment model was designed to serve as an assessment framework for
conceptualizing and guiding custody and access evaluations, rather than as a specific
assessment tool. As such, the framework provided a focus for conducting child custody and
access assessments, while allowing for variability among individual assessment cases (Jameson,
Ehrenberg, & Hunter, 1997).

Although the small sample size prohibited an overall exploratory factor analysis of all
60 criteria, exploratory principal-components analysis with varimax rotation was conducted on
each of the four a priori areas of assessment (parent-parent scale and parent-child scale in
relational assessment; needs of the child assessment; abilities of the parents assessment). The
parent-parent scale from the relational area of assessment reduced to two factors accounting for
52% of the total variance: willingness to share parenting and conflict-cooperation. The parent-
child scale of the relational area of assessment formed a two-factor structure accounting for
47% of the total variance: quality of the parent-child relationship and parental commitment to
the child. The needs of the child assessment area retained two factors that accounted for 55% of
the total variance: developmental issues and basic needs, and the abilities of the parents reduced
to three factors accounting for 52% of the total variance: stability, parental history, and
parenting skills.

This project also shed light on the relative importance psychologists assigned to various
elements of the BIC criteria. For exalhple, within the relational area, the Quality of the Child-
Parent Relationship was rated as being the most important area of concern. By contrast,
Conflict-Cooperation and Willingness to Share Parenting from the Parent-Parent scale were
ranked third and sixth respectively. The high rating of the Quality of the Child-Parent
relationship was understood as being at least partly attributable to the overwhelmingly
consistent endorsement by psychologists of sexual and physical abuse of the child by a parent as

being extremely important in child custody and access assessment. However, the authors were
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surprised by the relatively low endorsement given to three other items drawn from the Parent-
Parent and Parent-Child scales: (a) the level of conflict between parents (ranked 16™); (b) the
parents’ ability to cooperate with each other on parenting matters (ranked 25™); and (c) parental
pressure on the child to “choose” one parent (ranked 44™ but had the largest standard deviation
of any item on the questionnaire) (Jameson, Ehrenberg, & Hunter, 1997).

Research has identified parental conflict and the parents’ ability to cooperate on
parenting matters as tWo of the key indicators in post-divorce adjustment for children. In
essence this research states that highly cooperative communication between parents, combined
with low discord, greatly reduces loyalty conflicts for children and that may have long-term
repercussions for post-divorce adjustment in children and adolescents (Amato, 2000; Buchanan
et al., 1991; Hetherington et al., 1998; Tschann, Johnston, Kline, & Wallerstein, 1989).
Cooperation and low levels of conflict between the parents leads to more effective parenting by
allowing both parents to be more available, physically and emotionally, for the child. This
availability, in turn, contributes to the overall post-divorce adjustment and healthy development
of the child (Hetherington et al., 1998; Kalter et al., 1989). Given these findings, it was unclear
why the psychologists surveyed did not rate the three items related to conflict and cooperation
as being more important in child custody and access evaluation.

These results raised the possibility that practicing professionals may not be keeping
abreast of current empirical research. It is also possible that these findings reflect differences
in the training received by some CA evaluation practitioners. Currently, psychologists declare
their areas of competence and there is no licensing body for child CA evaluation. Although
registration as a psychologist guarantees a certain level of general knowledge and a certain
amount of supervised clinical experience, it does not guarantee competency to practice in such a
specialized complex area as child custody and access.

No significant differences in the relative importance assigned to the BIC criteria were
found as a result of age, education, area of degree, level of experience, years of clinical practice,
or theoretical prientation. There was, however, a significant main effect for gender differences,
particularly on the conflict-cooperation factor of the parent-parent scales (p<.005). This scale
considered items dealing with the level of conflict and physical violence in the parents’
relationship, the parents’ ability to cooperate on parenting matters, and the extent to which new
partners contributed to parenting. Female psychologists consistently rated these items as being
more important that the ratings given by male psychologists, although these differences only

reached the significance level on the conflict-cooperation factor. However, gender differences
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also approached significant levels on three other factors (parental commitment p<.07; parenting
skills p<.06; and needs of the child p<.09) (Jameson, 1993). In general, female psychologists v
ranked the relational variables higher while male psychologists showed a slight preference for
items that might be considered more concrete (e.g., specific parental abilities; specific needs of
the child). Jameson (1993) suggested that further research is needed to explore the potential
impact of gender on custody and access evaluations.

Jameson, Ehrenberg, and Hunter (1997) concluded that the BICA model might help to
clarify some of the vagueness traditionally associated with the BIC criterion without sacrificing
the flexibility to deal with each case on an individual level. Although this model will not tell
psychologists what is most important in a particular custody and access assessment, nor how to
integrate all the information these criteria would generate, it might encourage thoroughness and
protect against clinician bias by reminding the assessor to attend to all the possibly relevant
issues. In addition, it was proposed that the BICA model might ultimately allow for the
development of a consistent and uniform understanding of the BIC criterion among
psychologists and other professionals who assist the courts in reaching custody and access

determinations (Jameson, Ehrenberg, & Hunter, 1997).

The Current Study

The current study, an extension of the previous research, focused specifically on the
relative importance psychologists and lawyers assign to the BIC criteria, and on related private
practice issues. Since research comparing these two professional groups on child custody and
access issues appears to be lacking in the psychological and legal literature, this study was
exploratory in nature. This research utilized the Best Interests of the Child questionnaire
(BICQ), developed from previous research, with modifications to the BIC criteria to reflect
current empirical research. Five central questions were explored: (1) Can the Best Interests of
the Child criterion be understood as a three dimensional model (i.e., relational assessment;
needs of the child assessment; abilities of the parents assessment); (2) is there consistency in the
relative importance assigned to the BIC criteria within each profession and do individual
differences (e.g., age, gender, level of experience, training in divorce mediation) influence this
interpretation; and (3) is there consistency in the relative importance assigned to the BIC criteria
across the two professions and do group differences (e.g., professional training ) influence this
interpretation; (4) what do psychologists do within their private practice (e.g., custody and

access evaluation procedures, the role of psychologists in custody and access assessment, the
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use of psychological testing) and (5) what do lawyers do within their practice, what do they
believe about the involvement of mental health professionals in child custody and access
assessment (e.g., which mental health professional they prefer to work with, the role of
psychologists in custody access and assessment), and what, if any, ethical concerns do they

have regarding their role in the custody and access process?

Hypotheses
This study investigated five central hypotheses:

(1) It was hypothesized that psychologists’ and lawyers’ ratings of the importance of
the Best interests of the Child Criterion might be understood as forming a Best Interests of the
Child Assessment model based on systems’ theory consisting of three areas of assessment:

(a) relational assessment (parent-parent and parent-child relationships),

(b) needs of the child assessment, and

(c) abilities of the parents assessment.
The first assessment area included the parent-parent and the parent-child relationships. It
reflected research findings indicating that the nature of these relationships may mediate the
impact of divorce on children’s adjustment and should, therefore, be considered when
interpreting the best interests of the children. Items included under the needs of the child
assessment area were drawn from statutes and research relating to the best interests of the child
with a focus on basic physical needs and developmentally appropriate psychological and
emotional needs. The final assessment area, the abilities of the parents, was perhaps the most
pragmatic area in that it dealt specifically with each parent’s ability to meet the needs of the
child and to mediate the impact of the divorce. In this sense, it was a natural outgrowth of the
other two assessment areas (Jameson, 1993). :

(2) It was hypothesized that psychologists and lawyers would rate the relative
importance of the three assessment areas differently as a function of their professional training.
Lawyers, whose legal training emphasizes the presentation of facts and the pursuit of truth,
might rate items that are more objective and transparent as being more important. They might
also have a preference for those items that can be directly tied to the law. Since objective
criteria tended to appear more frequently on the abilities of the parents assessment area, and
since this assessment area contained several items related to maintaining stability and continuity
for the child — a cornerstone of many legal statutes outlining the best interests of the child - it

was hypothesized that lawyers would rate this assessment area as being relatively more
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important than the relationship and needs of the child assessment areas. However,
psychologists might view the criteria with a different set of priorities. It is recommended that
psychologists involved in custody and access have a background in the psychological
assessment of adults and children, family psychology, developmental psychology,
psychopathology, as well as an understanding of current empirical research and practice on
divorce and child custody and access (Gindes, 1995). Given this background, it was
hypothesized that psychologists would rate the relational assessment area and the needs of the
child assessment area as being relatively more important than the abilities-of-the parents
assessment area.

(3) It was hypothesized that female psychologists and lawyers would rate the relative
importance of the three assessment areas differently than their male counterparts. Previous
research with the BICA model revealed a trend for female psychologists to rate relational
variables as being relatively more important while male psychologists showed a slight
preference for items that might be considered more individually oriented (e.g., specific parental
abilities; specific needs of the child) (Jameson, 1993). Although exploratory in nature, it was
hypothesized that there would be a significant gender effect with females rating the relational
area of assessment as being the most important and males rating either the needs of the child or
the abilities of the parents as being relatively more important. It was further hypothesized that
there would be a gender by profession interaction with female psychologists rating relational
variables the highest, followed by female lawyers, male psychologists, and male lawyers.

(4) 1t was hypothesized that individual differences in the extent to which psychologists
consider specific items to be important to custody and access evaluations would be influenced
by the following variables:

(a) area of degree

(b) level of education

(c) amount of experience in custody and access assessment

(d) training and experience in divorce mediation

(e) personal history (i.e., personal experience with divorce and custody and

access issues)
Due to the nature of the work involved in conducting custody and access evaluations, it was
expected that a majority of practitioners engaged in this work would be graduates of a clinical
psychology program. Since the training provided in this program is more directly relevant to

custody assessment than, for example, training provided in an educational/school psychology



Child Custody and Access 31

program, it was hypothesized that graduates of these programs would demonstrate different
beliefs and biases when assessing the relative importahce of criteria. Psychologists who have
completed a doctoral degree might also view the criteria differently from those trained at a

* master's level. Education, experience, and knowledge may differ at these two levels, and this
might be reflected in how these two groups consider the criteria. It was hypothesized there
would be group differences based on the amount of experience the practitioner has in
conducting custody assessments. It is possible that experience in completing custody
evaluations enables one to focus on what experience has shown to be the most relevant criteria
in formulating a recommendation for the court. Training and experience in divorce mediation
may provide a different perspective on what is most relevant in resolving differences. Finally,
it was hypothesized that personal history, either with their own divorce and ensuing custody
negotiations for their children or with the divorce of their parents and the ensuing arrangements
for their own custody, would influence the way in which practitioners rate the relative
importance of the BIC criteria.

(5) It was hypothesized that individual differences in the extent to which lawyers
consider specific items to be relevant to custody and access evaluations would be influenced by
the following variables:

(a) level of education

- (b) amount of experience in custody and access case management

(c) training and/or experience in divorce mediation

(d) personal history (i.e., personal experience with divorce and/or custody and

access issues)
- It was expected that a majority of lawyers engaged in litigating child custody and access cases
would be Bachelor’s of Law graduates. However, it was also possible that some lawyers mighf
have obtained master's or doctoral degrees in the practice of law and, therefore, the level of
education might influence their rating of the BIC criteria. It was also hypothesized that there
would be group differences based on the amount of experience the lawyer has in child custody
and access litigation. It is possible that experience in the adversarial litigation of these cases
might alter a lawyer’s perception of the relative importance of the BIC criteria, particularly
given the lawyer’s unenviable task of trying to obtain the best result for his or her client while
not irrevocably undermining family relationships. Thus lawyers with extensive experience
might place more importance on the BIC standard as a whole, and the relational area of

assessment in particular, than their counterparts with less experience.
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It was also proposed that training and/or experience in divorce mediation might
provide a lawyer with additional insight into relationship issues thus leading to a higher rating
of the relational area of assessment than that given by lawyers who do not have this training or
experience. One final aspect of this hypothesis was that personal history, either with their own
divorce and ensuing custody negotiations for their children or with the divorce of their parents
and the ensuing arrangements for their own custody, would influence the way in which lawyers

rate the relative importance of the BIC criteria.
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METHOD
The methods employed to complete this research study are described in five sections.
The first section describes the development of the original Best Interests of the Child
Questionnaire (BICQ) used to gather data on the relative importance assigned to specific
aspects of the BIC criterion by psychologists in a previous study. The second section describes
revisions made to the BICQ for this study, and the third section details the procedure for the
current study. The fourth section provides information regarding research participants, while

section five explains the handling of missing data.

Measure Development
The Original BICQ. The original Best Interests of the Child Questionnaire (BICQ)

was designed for an exploratory study conducted in 1992. This study assessed psychologists’
understanding of what factors are important to consider when making custody and access
recommendations that are in the child’s best interests. A number of demographic and other
variables, used to provide information on current practice as well as to investigate the influence
of individual differences on response patterns, were also included on the BICQ.

For the original exploratory study, an examination of previous psychological research (Keilin &
Bloom, 1986; Lowery, 1985) and legal literature led to the development of the 60 item BICQ 2
A Best Interests of the Child Assessment (BICA) model (Jameson, 1993; Jameson, Ehrenberg,
& Hunter, 1997) around which to organize the BIC evaluative criteria was developed using the
structural, developmental, and functional perspectives from family systems theory (see
Freeman, 1981; Gorall & Olson, 1995; Kaslow & Schwartz, 1987; Minuchin, 1984). Using
these three perspectives, the 60 criteria were organized a priori into one of three assessment
areas: (1) the relational assessment area which was further divided into parent-parent and child-
parent relationship scales; (2) the needs of the child assessment area; and (3) the abilities of the
parents assessment area.

The relational assessment area was designed to reflect empirical findings regarding the
importance of relationship variables in mediating the effects of divorce on children. Items on
the parent-parent relationship scale addressed the issues of interparental conflict, cooperation,
domestic violence, and the ability to share parenting responsibilities. These parent-parent items

reflected empirical findings demonstrating the importance of the parents’ relationship to

% In order to increase item clarity and decrease redundancy between items, an original pool of 76 items
was reworked, reworded, and reduced to a final pool of 60 BICQ items.
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children’s adjustment during and after the separation period. An additional item, considering to
what extent each parent was responsible for the marital breakdown, explored the respondent’s ’
attitude towards the outdated legal notion of assessing marital “fault” as a means to determine
child custody and access. According to the best interests standard, marital “fault” is only
relevant if it somehow impacts on ohe or both spouses’ ability to provide for the best interests
of the child. This item was included on the BICQ to explore current attitudes towards marital
"fault" and to consider potential differences in ‘pr‘ofessional opinion.

Items on the child-parent relationship scale investigated the importance of each parent’s
affection for the child, the child’s affection for each parent, each parent’s sense of responsibility
for the child, and the amount of contact between parents and children before and after the
separation period. This scale also queried beliefs regarding the importance of past physical and
sexual abuse of the child by a parent, known to jeopardize children’s adjustment under any
circumstances (Browne & Finkelhor, 1986; Haugaard & Repucci, 1988). Another item on the
child-parent scale targeted parental manipulation of the child insofar as divorcing parents may
pressure children to “choose” between them. Research has demonstrated that parental pressure
of this kind exacerbates children’s loyalty conflicts, which in turn can compromise their
psychological health (Amato, 2000; Buchanan et al., 1991; Kelly, 1993). Finally, one item on
this scale examined the importance placed on keeping a young child and the mother together.
The “tender years” presumption has been eliminated from legislative guidelines, but it continues
to influence judicial discretion in many jurisdictions (Emery, Matthews, & Kitzmann, 1994). It
was included on the BICQ as a marker of how up-to-date respondents are with current judicial |
process and as Aa reflection of personal bias. |

The needs of the child assessment area was grounded in legal statutes affirming the
priority of the children’s needs in child custody and access decisions. Consistent with such
statutes, as well as relevant developmental literature, this assessment area considered such items
as the importance of the child’s daily routine, their desire to maintain a relationship with
siblings, their academic needs, and any fears they may have about the current family situation.
Respondents were also asked to rate the importance of the child’s need to be with the
“psychological” parent. The concept of psychological parent, while disputed in the
psychological literature, has been widely accepted by the judiciary in the past, and it has been
established through legal precedent as an important construct in judicial decision making. This
item was included to assess the relative importance respondeﬁts attach to this construct when

considering child custody and access matters.
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The third assessment area explored the importance of each parent’s ability to meet the
various needs of the child. Items on the abilities of the parents assessment area questioned the
importance of each parent’s capacity to contribute to the child’s moral development, their
psychological adjustment, their ability to provide stable community involvement to their
children, their current and past drug and alcohol use, their own childhood history of physical
and/or sexual abuse, and their ability to provide access to education. Although many of these
items reflected criteria stressed in legal statutes, they also reflected empirical research on
parenting and divorce. For example, it is known that a childhood history of physical abuse
increases a parent’s risk for physically abusing their own children, particularly in stressful
circumstances (Herrenkohl, Herrenkohl, & Toedter, 1984; Kaufman & Zigler, 1987; Wolfe,
1987). This raises the question of whether, and to what extent, psychologists consider parents’
histories of abuse when developing custody and access recommendations they believe to be in
the best interests of the child. Familiarity with current legal practice was measured with items
such as each parent’s financial sufficiency, an issue which is typically downplayed in custody
decisions rendered by the courts (Emery, Matthews, & Wyer, 1991). Finally, items assessing
the importance placed on each parent’s empathic capacity and understanding of child -
development reflected empirical evidence underlining the importance of these parental qualities
to healthy parenting practices (Bavolek, 1984; Hetherington et al., 1998).

Items within the assessment areas were randomly ordered except where items appeared
to be similar in content but were actually addressing different issues. This exception held true
for two items on the parent-parent scale focused on violence and conflict in the parental
relationship, two items on the child-parent scale focused on physical versus sexual abuse of the
child by a parent, and two items on the abilities of the parents assessment area focused on the
parent’s childhood history of sexual abuse versus a parent’s childhood history of physical abuse.
In those instances, similar items were separated in ofder to ensure that they were considered
within the context of the assessment area rather than a direct comparison of how they related to
each other. |

A final section of the questionnaire provided participants with an opportunity to add
items they believed should have been included on the BICQ. The purpose of this final section
of the BICQ was to assure maximum coverage of considerations relevant to psychologists’
understanding of the Best Interests of the Child Criterion by providing psychologists with an

opportunity to add items the researcher may have missed.
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The Revised BICQ (BICQ-R). The current study utilizes the BICQ with some
revisions and additions. All of the items from the original BICQ were retained. However, one
item, “parental pressure on the child to choose one parent,” was reworded in an attempt to
clarify the issue of children being caught in loyalty conflicts by their parents. In the original
study, this item was given a very low endorsement by psychologists (ranked 44™ out of 60 but _
with the largest standard deviation of any item on the BICQ). It was unclear if the
psychologists surveyed did not understand the underlying query of the importance of loyalty
conflicts due to the wording of the item, or if they were simply unaware of the empirical
research indicating that this type of pressure may be quite harmful to the child’s psychological
well-being. In an attempt to clarify this issue, the item has been reworded to read “Attempts by
a parent to influence the child against the other parent.”

An additional 17 items were added to the BICQ-R to reflect current empirical research
and to further clarify certain issues. Six of these items appear on the relational assessment area:
(1) current allegation of sexual abuse by a parent; (2) current allegation of physical abuse of the
child by a pai‘ent; (3) current allegation of neglect or emotional abuse of the child by a parent;
(4) history of neglect or emotional abuse by a parent; (5) the level of conflict between each
parent and the child(ren); and (6) the way each parent expresses their conflicts with the other
parent.

Both the original BICQ and the BICQ-R contain items making reference to a history of
sexual or physical abuse of the child by a parent. However, empirical research has noted an
increase in allegations of physical and, in particular, sexual abuse within child custody and
access cases (Elterman & Ehrenberg, 1991; Penfold, 1995). In this context, there is some
controversy as to whether or not there has been an increase in false allegations, or if more
genuine victims are coming forward (Cossman & Mykitiuk, 1998). Whatever the reason, the |
reality is that allegations of sexual abuse are complex, rarely clear cut, and they tend to
complicate the issue of child custody and child custody and access assessment (Gould, 1998).
Therefore “current allegation of sexual abuse of a child by a parent” and “current allegation of
physical abuse of a child by a parent” were added to explore the relative importance
psychologists and lawyers assign to criteria that may be next to impossible to either substantiate
or disprove. The items “current allegation of neglect or emotional abuse of the child by a
parent” and “history of neglect or emotional abuse by a parent” were also added to more fully
explore the area of abusive parental behaviour and the relative importance assigned to criteria

that are less easily substantiated.



Child Custody and Access 37

Research has also suggested that an important aspect of parental conflict is the manner
in which that conflict is expressed. If the parents refrain from behaviours that make the child
feel caught, if they do not make the children the focus of their conflict, and if they do not
express their conflict in front of the children, then conflict does not appear to play a significant
role in post-divorce adjustment (Amato, 2000; Buchanan et al., 1991; Kelly, 1993). The item
“the way each parent expresses their conflict with the other parent” was added to the relational
assessment area to explore this added dimension. Finally, one item, “the level of conflict
between each parent and the child(ren),” was added to round out the exploration of the relative
importance of conflict within the relational assessment area.

An additional change to the structure of the relational assessment area on the BICQ-R
must also be noted. On the original questionnaire, the relational assessment area was divided
into the parent-parent relationship scale and the parent-child relationship scale. This was done
to explore the relative importance psychologists assigned to various criteria within each |
relationship and to avoid a direct comparison of the two relationships. However, it was decided
to collapse these two scales back into one relational assessment to actuaHy encourage a
comparison of the relative importance of criterion from both relational scales. Within the
context of a child custody and access evaluation, the evaluator is called upon to decide which
aspects of the various familial relationships will be given priority. One relationship is not
necessarily more important than the other, they simply bring different concerns to the forefront.
Therefore, in order to clarify the relative importance assigned to these relationships, the two
scales were collapsed.

The abilities of the parents assessment area also saw the addition of eight new items on
the BICQ-R. These new items included “each parent’s willingness to protect the child from
interparental conflict,” a further reflection of research regarding the importance of conflict in
post-divorce development, and “each parent’s childhood history of neglect or emotional abuse,”
which is related to the exploration of the relative importance assigned to different aspects of
abusive parental behaviour. “Each parent’s criminal history” was added to reflect judicial
concern regarding the potential for future criminal behaviour and the possible impact of
criminal behaviour on parenting (Gould, 1998). “The likelihood of each parent moving the
child from the jurisdiction” also reflected current judicial concerns related to issues of stability
and continuity for the child (e.g., contact with the non-custodial parent, extended family, peers,
and schools) if the custodial parent decides to relocate for personal or professional reasons

(Bruch, 1992; Gould, 1998). The issue of maintaining the child’s cultural ties is also of concern
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to the judiciary (Gould, 1998), and, as a result, “each parent’s ability to provide for the child’s
cultural needs” was added to the BICQ-R. One final item that is not mentioned in most legal
statutes but is considered to be relevant in most jurisdictions, “each parent’s ability to keep the
siblings together,” was also added to explore the significance of this item to psychologists and
lawyers.

Three items were added to the needs of the child assessment area. There is some
evidence that gender may play a role in children’s post-divorce adjustment, particularly as
gender interacts with developmental needs (Clark-Stewart & Haywood, 1996; Hetherington et
al., 1998; Kelly, 1993; Wallerstein, 1991). Even though this impact may be less pronounced
and less consistent than first hypothesized (Amato & Keith, 1991), it may still be understood as
significant. As a result, “the child’s gender” was added to the BICQ-R. As discussed above, the
maintenance of cultural ties has recently become a focus of concern in child custody and access
and a corresponding item, “the cultural needs of the child,” was added to this assessment area.
Finally, there appears to be a belief within the legal profession that “whomever has custody,
gets custody.” In other words, it is understood that a judicial preference exists for disrupting
the child’s life as little as possible when making child custody and access determinations

- (Kronby, 1997; Leving, 1997; Payne & Payne, 1994; Stamps & Kunen, 1996). Therefore, the
item “the length of time the child has been in the current living situation” was added as a means
to explore stability and judicial preference from the needs of the child perspective.

Demographic Information and Practice Variables on the BICO-R. In order to

investigate the influence of individual differences on response patterns and to explore various
aspects of child custody and access practice, a number of demographic variables were included
on the BICQ-R. As with the original BICQ, the demographic variables include age, gender,
education, main areas of practice, amount of experience in custody and access related work, and
theoretical orientation. Unlike the original BICQ, the revised questionnaire also queries various
aspects of private practice for both psychologists and lawyers. This exploration of private
practice variables has its foundation in the research of Keilin and Bloom (1986), Wetter and
Corrigan (1995) and Ackerman and Ackerman (1997).

In their groundbreaking study, Keilin and Bloom (1986) explored the custody
evaluation practices of 82 mental health professionals. In addition to asking respondents to rate
the importance of 21 items about two hypothetical divorcing parents (e.g., Parent A exhibits
better parenting skills than Parent B), they explored the amount of time these professionals

spent on evaluation procedures, their use of psychological testing (i.e., types of tests used and
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frequency of usage), and the fees charged for child custody and access assessment. More
recently, Ackerman and Ackerman (1997) replicated and expanded Keilin and Bloom’s original
survey to study the custody evaluation practices of 338 experienced psychologists. Ackerman
and Ackerman (1997) also asked about evaluation procedures, psychological testing, custody
test usage, fee structures, and custodial decision making. They found that psychologists have
become both more sophisticated and more careful in their approach to custody evaluations.
Today psychologists review more background materials, incorporate more results from tests
developed specifically to assess divorce-related questions, and consider more variables when
formulating recommendations for joint, sole, or other custody arrangements (Jameson,
Ehrenberg, & Hunter, 1997).

By comparison, relatively little research has been conducted with lawyers exploring
attitudes about child custody and access or practice variables. The research which exists that
considers the legal profession within the context of child custody and access tends to focus on
surveys of judges (e.g., Lowery, 1981; Reidy, Silver, & Carlson, 1989; Settle & Lowery, 1982;
Stamps & Kunen, 1996), examinations of court records for judicial decisions (Sorenson et al.,
1997), explorations of judicial attitudes toward various custody arrangements (Felner et al.,
1985), or lawyers’ opinions regarding child custody and access assessment versus mediation
(Lee, Beauregard, & Hunsley, 1998). There does not appear to be any research which focuses
specifically on lawyers’ beliefs about the BIC criterion or which explores legal variables related
specifically to child custody and access practice. ‘

However, there is one study of lawyers that raises some interesting questions about
lawyers and child custody and access practice. Wetter and Corrigan (1995) surveyed 70
attorneys involved in cases requiring psychological evaluation and 150 law students and asked
them the extent to which they felt ethically responsible to inform the clients they referred for
psychological testing about the validity scales found on these tests. Their study found that 48%
of the attorneys and 36% of the students surveyed believed that an attorney should always or
usually inform a client of the validity scales on a psychological test. Thirty-four percent of the
attorneys and 36% of the students believed that this information should never be provided. The
researchers concluded that, given attorney’s beliefs about their obligation to act as zealous and
diligent advocates for their clients and in the absence of any specific ethical guidelines about
maintaining the security of psychological tests, psychologists need to be aware that client

knowledge of the presence of validity scales on tests like the MMPI-2 may not be unusual.
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Obviously, this finding may have repercussions for psychologists who include testing as part of
their child custody and access evaluation. '

The current study expands on the research of Keilin and Bloom (1986), Ackerman and
Ackerman (1997), and Wetter and Corrigan (1995) by including several questions related to
private practice. Psychologists will be asked about the role of psychologists in custody and
access assessment, the use of psychological testing, fee structures, child custody and evaluation
procedures, the rewards and stresses of child custody and assessment practice, their beliefs
about litigation support, and their impressions of the relationship that exists between
psychologists and lawyers. Lawyers will be asked to comment on the role of psychologists in
custody and access assessment, various aspects of their child custody and access practice, the
causes of relitigation, the rewards and stresses of handling child custody and access disputes,

and their impressions of the relationship that exists between psychologists and lawyers.

Procedure

Participation in this study was restricted to psychologists with current or past
experience in child custody and access evaluation, and to family lawyers with current or past
experience in child custody and access cases. Due to time and financial constraints,
participation was further restricted to psychologists practicing in either Alberta or British
Columbia, and to family lawyers in Victoria, British Columbia and Calgary, Alberta. Since
comprehensive legal or psychological registries of individuals practicing in the area of child
custody and access are not readily available, several routes were taken to ensure that those
professionals with the appropriate experience were invited to participate in this research.

The starting point for developing the list of psychologists was the Canadian Register of
Health Service Providers in Psychology (2000), a voluntary directory of registered
psychologists across Canada. Using this registry, the names of psychologists from Alberta and
British Columbia who indicated a specialization in either divorce-separation or custody-access
were added to one of the two provincial lists. ’Additional names for the Alberta list were
obtained from the custody and access referral registry maintained by the Calgary and Edmonton
offices of Alberta Family Services, and by asking psychologists known to work in this area for
the names of colleagues who also provided custody and access services. Although the College
of Alberta Psychologists (CAP) and the Psychologists' Association of Alberta (PAA) were

contacted in an effort to obtain a referral list, neither association could provide this information.
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Additional names for the British Columbia list were obtained from the College of
Psychologists of British Columbia’s (CPBC) task force on Custody and Access. As in Alberta,
psychologists known to work in the area of child custody and access evaluation were called and
asked to provide the names of colleagues who also provided services in this area. Altogether,
there were 99 names on the Alberta list and 137 names on the British Columbia list of
psychologists at the time of mailing.

The lists of Alberta and British Columbia lawyers were déveloped under somewhat
different circumstances. The Alberta Family Law Section (AFLS) of the Canadian Bar
Association (CBA) was contacted and asked for assistance. However, the AFLS does not
publish a directory of its members, and the CBA does not distribute its membership list to the
general public. Furthermore, correspondence with the Chairperson of the Alberta Family Law
Section revealed that neither the AFLS directory or the CBA membefship list would be too
helpful as lawyers tend to list themselves by areas of interest rather than specific areas of
specialization (V. Tousignant, personal communication, May 9, 2000). This created some
problems in developing a comprehensive list of lawyers who handled child CA disputes.

In Calgary, a list of family lawyers was obtained from a psychologist with twenty years
of experience in child custody and access evaluation. Although this list served as a starting
point, the majority of the names.on the Alberta list of family lawyers were obtained by phoning
all of the law firms listed in the Calgary yellow pages telephone directory. Receptionists were
asked to provide the names of any lawyers within the firm who practiced divorce law and/or
who were known to accept child custody and access cases. When the list of names from the
psychologist and the telephone list were combined, the resulting Calgary database contained the
names of 272 family lawyers. Given the time constraints of this research, it was not possible to
personally speak to each lawyer to ascertain if they qualified for this study. Therefore it is
possible the Calgary list contained the names of some lawyers who do not practice in this area.

The Victoria database consisted of a list of family lawyers developed in 1999 by the
University of Victoria's Families in Motion Research and Information Center (FMRIC) which
specializes in divorce related research.. All of the lawyers listed in the 1999 Victoria telephone -
yellow pages were surveyed to ascertain if they worked in the area of divorce. If they answered
in the affirmative and if they agreed to participate in relevant research studies, their name was
placed on the FMRIC family law list. There were 151 names on this list.

Given the logistics of studying two geographic areas, this study was run in cooperation

with the FMRIC at the University of Victoria. The British Columbia mailings were handled by
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the FMRIC, while Alberta mailings were processed through a satellite FMRIC office
established in Calgary for the duration of this project. All materials for the study were
developed in Calgary and then forwarded to the Victoria FMRIC for review and replication.
The research procedure was the same for both provinces.

Following approval of the study by the University of Victoria’s Human Research Ethics
Commiittee, the BICQ-R packages were assembled and readied for mailing. The BICQ-R
package consisted of a covering letter, a Statement of Informed Consent, the BICQ-R, a :
Request for Survey Results form, and a stamped, return addressed envelope (see Appendices B,
C,D, E, and F). The covering letter explained the purpose of the research while the Statement
of Informed Consent focused on ethical issues such as safeguards to confidentiality and
potential use and dissemination of data. Participants were advised in the Statement of Informed
Consent that returning a completed questionnaire would be understood as their informed
consent to participate in this study. Participants were also informed they could obtain a
summary of the research findings by filling in and returning the enclosed Request for Survey
Results form or by including their business card in the postage paid envelope.

Prior to mailing the BICQ-R packages, a one page introductory fax was sent to all
psychologists and lawyers on both provincial mailing lists (See Appendix A). This fax
provided a brief overview of the research and urged recipients to participate in the project. In
addition, participants were asked to contact one of the FMRIC offices if they did not have any
experience in the area of child custody and access so their name could be removed from the
mailing list. As a result of this fax, the names of 13 psychologists and three family lawyers
were removed from the British Columbia lists, and the names of five psychologists and 10
famlly lawyers were removed from the Alberta lists.

The BICQ-R packages, 218 for psychologists and 410 for family lawyers, were mailed
approximately one week after the fax, in early to mid-August. A follow-up fax was sent one
month later, in mid-September (see Appendix G). The purpose of this fax was to remind
recipients about the package, to further encourage their participation, and to request they call the
FMRIC office if they did not receive a copy of the BICQ-R package. As a result of this fax,
several more surveys were returned by psychologists and lawyers in both British Columbia and
Alberta. However, the response rate was still below that which had been anticipated.

Given that family lawyers had received the original fax, the BICQ-R, and a follow-up
fax to relatively little effect, and given that there were over 400 names on the lawyers' lists, it

was decided that there was insufficient time and resources to successfully pursue additional
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responses from this sample. Therefore, attention was turned to maximizing the participation of
qualified psychologists in the study. A follow-up fax was sent to psychologists in Alberta (see
Appendix H). In addition, follow-up telephone calls were made to psychologists in Alberta and
British Columbia to clarify whether or not they actually qualified for this study, and to further
encourage participation. These calls resulted in the names of 22 psychologists being struck
from the Alberta list and 26 from the British Columbia list, leaving 72 names on the Alberta list
and 98 names on the British Columbia list. In total, 52 surveys were returned by psychologists
(30.6%) and 53 surveys were returned by family lawyers (12.7%).

There are several possible explanations for these relatively low return rates. The timing
of the study may have itself been problematic. Follow-up calls to several psychologists and
lawyers in Alberta in late August revealed that many of these professionals took their summer
holidays during the last weeks of August. It is possible some professionals missed the mailing
altogether, or that their workload was such when they returned from holidays that the survey
was given little consideration. In addition, several psychologists and lawyers indicated the
BICQ-R was too long and they did not have time to complete such a detailed instrument. To
further compound these problems, a study by a graduate law student was delivered to Alberta
family lawyers at the same time as the BICQ-R. It is possible that some lawyers, not having
time to complete two surveys, may have chosen to participate in the study being conducted by a
member of their own profession.

A major limitation of this study was the financial and time constraints which did not
allow for a direct survey of all the family lawyers and psychologists found on the mailing lists
to verify that all of these individuals actually worked in the area of child custody and access.
As result, it is possible that a significant percentage of the both samples did not practice in this
area and therefore did not respond. For psychologists, this conclusion is supported by a 1993
study of British Columbia psychologists who either had experience in child custody and access
or believed themselves to be competent to perform child custody and access assessment
(Jameson, Ehrenberg, and Hunter, 1993). This study also reported a low response rate,
particularly for those psychologists with direct experience (N=39) in child custody and access
evaluation. The conclusion drawn in this research was that the low response rate was a fairly
accurate reflection of the paucity of psychologists actually working in this field. This hypothesis
is also supported by the PAA which reported that dut of 1164 members listed in its referral
database, only 24 psychologists (2%) indicated a specialization in the area of child custody and

access (personal correspondence, 2000).
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Discussions with psychologists working in the areas of child custody and access
evaluation suggest that the majority of psychologists who practice in this area would have
received the BICQ-R and the related faxes. Considering the process undertaken to secure
participants, particularly psychologists, it is reasonable to conclude that the 52 psychologists
who responded are representative of the population of psychologists currently engaged in child -
custody and access evaluation in British Columbia and Alberta. Unfortunately, it is less clear as
to whether or not the relatively small percentage of responses from family lawyers are
representative of the population as the size of the population being sampled is open to question.
As a result of these limitations, this research is considered exploratory in nature, particularly

with regards to the family law sample.

The Measure: BICQ-R
The BICQ-R was divided into three sections: Part I, Demographic and Practice

Information; Part 11, Rating the Best Interests of the Child Criterion; and Part I1l, Optional
Questions. Two forms of the BICQ-R were developed, one for psychologists and one for
lawyers (See Appendices D and E). Part I and Part Il of the BICQ-R contained questions
relevant to the child custody and access practice of each professional group. Part Il of the
questionnaire, exploring the ratings assigned to the various BIC criteria, was identical on both
surveys. |

On the psychologists' questionnaire, Part I was divided into 6 sections. Basic
Demographic Information requested information regarding the respondent's age, gender, highest
degree earned, theoretical orientation, and areas of practice. Training and Knowledge queried
the respondent's familiarity with the legal test for Best Interests of the Child and with
professional guidelines and sfémdards of practice. Experience in Child Custody and Access
Practice explored professional practice in terms of years of experience and current referrals,
hours required to complete an evaluation, fees, and the process of child custody and access
evaluation. Psychological Testing queried the use of psychological tests for adults and children
in custody and access evaluation. Views on Custody and Access Practices explored various '
aspects of the relationship between lawyers and psychologists and inquired about the rewards
and stresses of child custody and access practice. Respondents were also asked about their
views regarding case conferencing in Court-ordered custody evaluation cases. Finally,
Comments provided space for additional remarks regarding any of the questions raised or for

general remarks about child custody and access.
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Part I on the lawyers' survey was divided into 7 sections. Basic Demographic
Information was requested pertaining to each participant's age, gender, highest degree earned,
year of call and their main areas of practice. Training and Knowledge explored each
participant's familiarity with the legal test for Best Interests of the Child and with professional
guidelines and standards of practice for child custody and access evaluations. This section also
explored beliefs regarding the types of training and experience that participant's believed were
relevant to developing skills in handling child custody and access disputes. Experience in Child
Custody and Access Practice explored professional practice in terms of years of experience and
current referrals, the number of cases handled per year, the relitigation rate, and the causes of
relitigation. Psychologists’ Involvement in Child Custody and Access Disputes queried the role
of psychologists and the value of psychological involvement in child custody and access.
Preparing Clients for Custody and Access Evaluations investigated the level and kinds of
litigation support lawyers offered to their clients prior to a child custody and access evaluation.
Views on Child Custody and Access Practices explored various aspects of the relationship
between lawyers and psychologists and inquired as to the rewards and stresses of practice in this
area. An additional question queried the use of case conferencing in court-ordered child
custody and access evaluation. Finally, Comments provided space for additional remarks
regarding any of the questions raised or for general remarks about child custody and access.

Part I of the BICQ-R, Rating the Best Interests of the Child Criterion, was divided into
three sections: (1) the relational assessment area; (2) the needs of the child assessment area; and
(3) the abilities of the parents assessment area. The same scale was used on each section of the
BICQ-R and respondents were instructed to rate each item according to the extent to which they
believed it should be considered in determining child custody and access. The strength of
endorsement for each item was determined using a 7-point Likert scale (7= essential, should
always be considered; 6=extremely important consideration; S=very important consideration;
4=impbrtant consideration; 3=marginally important consideration; 2=not an important
cohsideration; 1=irrelevant, should never be considered). In the introduction to Part II,
respondents were asked to check off the numbered box which best represented their belief
regarding the importance of that item. An example of how an item might be rated was given
using an item not found on the BICQ-R. A brief forward was included for each of the three
sections of the BICQ-R that explained the assessment area under consideration, and the basic
instructions for rating each item were then repeated. For ease of reference, the 7-point Likert

scale was displayed at the top of each section.
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Part Il of the BICQ-R, Optional Questions, explored whether or not particibants had
any personal experience with child custody and access. In addition, lawyers were asked to
comment on two potential professional dilemmas in child custody and access practice and on
their beliefs regarding the use of the Best Interests of the Child test in the determination of child
custody and access.

Respondents were informed that a brief summary of the findings could be obtained by
returning the Summary of Results form with their questionnaire, by enclosing a business card
with their questionnaire, or by phoning the FMRIC offices in either Calgary or Victoria. In
addition, it was indicated that results from this study would be shared through probable future
publication in a scholarly journal, through presentations at scholarly meetings, and through the

availability of the dissertation.

Participants

In total, 52 psychologists (30.6% of those to whom surveys were mailed) returned
completed questionnaires. Twenty-six of these psychologists were from Alberta and 26 were
from British Columbia. This accounts for 36% of the psychologists whose names were on the
Alberta list and 26% of the psychologists whose names were on the British Columbia fist. The
age of the psychologists who completed the survey ranged from 31 to 71 years of age with the
overall mean being 51.4 years of age (SD= 7.8). There was no significant difference in the age
of psychologists from Alberta versus psychologists from British Columbia. Thirty-seven of the
psychologists were male (71.1%) while 15 (28.9%) were female. There was no significant
difference in the ratio of males to females between the two provinces.

The majority of respondents (85%) held doctoral degrees, while the balance possessed
either a Master of Arts, a Master of Science, or a Master of Education degree (15%). There
were significantly more master's level psychologists in Alberta than in British Columbia
(p<.05). This finding was expected as British Columbia is one of the few remaining Canadian
jurisdictions which does not register master's level practitioners. Unfortunately, it was not
possible to determine the area of specialization for these degrees. University and program of
study were combined into one question on the survey, and, although 98% of the respondents
noted their alma mater, only 38% noted their program of study. Of these, 10% simply noted
"psychology” as their program of study without indicating any specialization (e.g., clinical,
counselling, developmental, etc.). Therefore, program of study was dropped from any further

analyses.



Child Custody and Access 47

Fifty-three family lawyers (13% of those to whom surveys were maiied) completed and
returned the survey. Twenty-one lawyers were from Alberta and 32 were from British
Columbia. This accounts for 8% of the lawyers whose names were on the Alberta list and 22%
of the lawyers whose names were on the British Columbia list. The age of lawyers who
completed the questionnaire ranged from 29 to 65 years with an overall mean of 44.7 years of
age (SD = 7.9). There was a significant age by gender effect with male lawyers being, on
average, 48.1 years of age (SD = 8.1) while female lawyers averaged 41.7 years of age (SD =
6.9) (p<.01). Twenty of the lawyers were male (37.7%) and 33 were female (62.3%). Most of
the lawyers held Bachelor of Law degrees (88.7%), while the balance held either a Master of
Arts degree (7.5%) or a Doctorate of Jurisprudence (3.8%).

Missing Data
Despite the survey's length, most respondents were quite conscientious in completing

all of the questions posed on the BICQ-R. However, some data was missing. Part I of the
BICQ-R contained both qualitative and quantitative questions. For qualitative variables, no
steps were taken to replace missing data. Instead, for qualitative variables with missing data,
the correct sample size is noted in the results and a comment on sample size is made where
appropriate. For quantitative variables, the mean of the group under consideration (e.g., by
gender, by profession, by province) was inserted.

Research participants were specifically asked not to skip any items on Part II, Rating
the Best Interests of the Child Criterion. A frequency count of all the item scores on Part IT of
the BICQ-R indicated that 56 scores were missing from the 105 completed questionnaires. Of
these 56 scores, 10 scores (6 from psychologists; 4 from lawyers) were missing from one item
on the needs of the child assessment area of the BICQ-R: "Child's need to be with the
psychological parent." Appropriate group means were inserted for this variable. Since the
remaining 46 missing scores were spread across 23 variables, concern regarding a spurious
reduction in the variance of an item or its correlation with another item was unwarranted.
Missing data were accounted for in subsequent analyses by inserting appropriate group means
for that item (i.e., gender or professional group), depending on the analyses under consideration.

Part I1I of the BICQ-R consisted of a group of optional questions. Ninety-four percent
of lawyers and 98% of psychologists responded to the;e questions. As thése questions are
qualitative in nature, any missing data was noted in the sample size in the appropriate tables or

analyses.
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RESULTS

This study examined the views and practices of psychologists and family lawyers with
regards to child custody and access disputes. Included in this research were questions designed to
provide information about what psychologists and lawyers actually do within the scope of their
child custody and access related practice, their opinions of each other’s role in this process, and
their beliefs about the relative importance of various aspects of the Best Interests of the Child
Criterion in the determination of child custody and access. The results are reported in five
sections. The first two sections provide descriptive information about the psychologists and
lawyers who participated in this study. The third section provides an exploration of
psychologists' and lawyers' attitudes about various aspects of each professional groups'
involvement in child custody and access cases. Section four presents the results of inferential
statistical analyses of the BICQ-R and explores questions relevant to the central hypotheses of
this study, and section five discusses the results of a data transformation of the BICQ-R items to
control for response bias. ‘

Statistical analyses revealed the existence of outliers within the data for a few of the
variables considered within this study. Two methods of controlling for outliers were utilized. In
order to avoid reducing the small sample size, most outliers were given a score that was either
one unit larger than the largest score or one unit smaller than the smallest score not considered to
be an outlier on that variable (Tabachnik & Fidell, 1989). For two respondents, outliers were
removed on two variables. Both respondents were lawyers who indicated their work in the area
of child custody and access is now limited to approximately one percent of their practice. Since
it is impossible to verify the extent of their past child custody and access practice, it was decided
to remove their data related to Number of Cases Per Year and Percentage of Practice Devoted to
Child Custody and Access Practice. Adjustments for outliers are noted on the tables where

applicable.

Survey Respondents: Psychologists®

Demographics for Psychologists. The demographic variables Age, Gender, Highest
Degree Obtained, and Years of General Practice were tabulated for the total sample of
psychologists, for psychologists from Alberta, and for psychologists from British Columbia.

3 Given that there was a gender difference in the response rate for psychologists with only 15 female
psychologists responding as compared to 37 male psychologists, results making reference to gender
differences must be interpreted with caution. It is possible that this sample of female psychologists may
represent a biased subset of female practitioners in the field of CA evaluation.
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This information is presented in Table 1. Psychologists in Alberta ranged in age from 31 to 71
while the age range of the psychologists from British Columbia was from 41 to 65 years of age.
Years of Practice for the two groups of psychologists were virtually identical with Alberta
psychologists ranging from 4 to 37 years of practice and British Columbia psychologists ranging
from 3 to 36 years of practice. '

Respondents were also asked to identify the Theoretical/Clinical Orientations that most
influence their approach to psychological practice (see Table 2), and their two Main Areas of
Practice (see Table 3). For Theoretical Orientation, all of the main schools of thought are
represented, with over half of the respondents identifying cognitive behavioural theory as one of
the orientations that most influences their psychological practice. However, single respondents
also identified a number of less mainstream theoretical approaches, such as eco-systemic, eye
movement desensitizing and reprocessing, trauma theory, and hypnosis. - Six single responses
were also noted for Main Areas of Practice including pain management, neuropsychology,
disability, human sexuality, mediation, and medical-legal practice.

Pearson chi-square analyses for Gender and analyses of variance on Age and Years of
General Practice revealed no differences between Alberta and British Columbia psychologists on
these variables. There was, however, a significant difference for Highest Degree Obtained
(p.<.05) with the Alberta sample containing significantly more psychologists who practice with a
Masters level education (26.9%) than does the British Columbia sample (3.9%). Since British
Columbia is one of the few remaining jurisdictions in Canada where a psychologist cannot be
registered at the highest level of independent practice with a Masters degree, this result is not
surprising. No gender differences were found for Age, Highest Degree Obtained, or Years of
General Practice.

Training/Experience Essential for Competency in Child Custody and Access Evaluation.

Participating psychologists were asked to rank order a list of 15 types of training/experience
according to how important they believed each item was to developing competence to complete
child custody and access (CA) evaluations ("'1" = most important, "2" = second most important,
and so on). A space was also provided for respondents to describe any training or experience
options they believed were important but which were not included on the list. Participants left
blank those options they did not believe to be relevant to developing competence in CA
evaluation.

Overall mean ranks were calculated for each item using only the ranking of those

respondents who actually endorsed the item. If a respondent left the item blank, this was
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Table 1
Demographic Variables for Total Sample of Psvchologists, Alberta Psychologists (ABP),
and British Columbia Psvchologists (BCP)

Total Sample ABP BCP
(N=52) (N=26) (N=26)
Age Mean 51.4 49.8 53.0
(SD) (7.8) (8.7 (6.3)
Gender Female 15 5 10
Male 37 21 16
Highest Degree*
Doctorate 44 19 25
Master's 8 7 1
Years of General Practice
Mean 18.5 19.3 17.8
(SD) (8.4) (8.7) (8.2)

* p<.05
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Table 2

Clinical/Theoretical Orientations (T.0.) that Most Influence Psychological Practice for the
Total Sample of Psychologists, Alberta Psychologists (ABP), and British Columbia
Psychologists (BCP)

Theoretical/Clinical Total ABP BCP
Orientations (N=49) (N=26) (N=23)
Cognitive Behavioural 26 12 14
Psychodynamic 15 7 8
Systems 7 5 2
Humanistic/Phenomenological 5 4 1
Existential 5 3 | 2
Narrative/Solution Focused 3 3 0
Personality Theory 2 1 1
Developmental 3 1 2
Other T.O.'s * (Single responses) 9 2 7
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Table 3
Main Areas of Practice (A.P.) for the Total Sample of Psychologists, Alberta Psvchologists
(ABP), and British Columbia Psychologists (BCP)

Areas of Practice Total ABP BCP
(N=49) (N=25) (N=24)"
A.P. A.P.

Assessment {Clinical/

N
o

Forensic/Educational) 15 14
Therapy/Counselling
{Child/Adolescent/Adult)

Custody and Access
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Family Therapy
Clinical Psycho]ogy
Child Psychology
Violence/Trauma

Child Protection/Abuse
Hypnosis

Educational Psychology
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entered as a ranking of irrelevant and not included in the calculation of the overall mean ranking.
Table 4 provides a rank ordering of the means, standard deviations, and the frequency of
endorsement for all of the items. One way analysis of variance was calculated for each item to
determine if there were any Gender or Provincial differences in the mean rank for each item. No
Gender differences were found. However, there were significant differences for Province for
clinical experience (p<.01) and child psychopathology (p.<.05). Alberta psychologists ranked
clinical experience as being significantly more important to developing competence in CA
evaluation than did British Columbia. British Columbia psychologists rated training in child
psychopathology as being significantly more important to competence in CA evaluation than
Alberta psychologists.

- For the item supervised CA experience, the standard deviation and the frequency of
endorsement are of note as they indicate some disagreement among psychologists as to this item's
relative importance. Supervised CA experience had the highest standard deviation of any of the
items on the training/experience competence list. Forty-two percent of the sample ranked
supervised CA experience as being in the top ten with regards to developing competence in CA
evaluation, while 14% rated this item as ranking between eleventh and fourteenth most important.
In addition, although 20% of the sample ranked supervised CA experience as the most important
training/experience available, nearly one quarter (23%) of the sample did not endorse supervised
CA experience in their overall ranking.

Respondents described four other types of training and experience that might be
considered essential for developing competence in child CA evaluation. Two psychologists
reported that all of the items on the competence list provided were important, but that each item's
relative impoftarice depended on the context of the CA evaluation and the nature of the specific
family involved in the evaluation. The following suggestions for developing competence in this
area of practice were single responses filled in by the respondents: developing a forensic mindset, k

training in parent-child relations, and knowledge of the impact of divorce on children.

Psychologists' Experience in Child Custody and Access Practice. As a first step in
exploring child custody and access practice, psychologists were asked to provide information
related to their years of experience conducting child CA evaluations, whether or not they were
still accepting referrals, the number of evaluations they completed per year, and the percentage of
their total psychological services comprised of CA evaluations. This information is reported in

Table 5.
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Table 4

Training/Experience Essential for Competenéy in Child Custody and Access Evaluation
Rank Ordered According to Total Mean Ranking for Each Item (1 = most important;

2 = 2™ most important, etc.) (N=48)

Type of Training/ Total Alberta  British Columbia Frequency
Experience Mean (SD) Mean (SD) Mean (SD) Endorsed
Child Development 33(.7) 3.5(1.8) 3.1(1.6) 48
Family Dynamics 4.0 (2.8) 44 (3.2) 3.6 (2.5) 43
Clinical Experience* 4.3 (2.8) 3.1(2.6) 5.6 (2.5) 44
Psychological Assessment 5432 49(2.9) 5834 44
Parenting Skills Training 5.4(2.6) 5.6 (2.6) 5227 42
Attachment Processes 56(2.8) 5.8 (2.6) 54@3.1) 43
Adult Psychopathology 59(.5) 6.6 (3.4) 533.7 44
Supervised CA Experience 6.1 (4.2) 5534 6.7(4.5) 37
Child Psychopathology** 8.1(2.9) 9.1 (2.6) 72(2.9) 41
Adult Development 9.3(3.3) 9.4 (3.3) 9.2(3.3) 35
Child Abuse Training 93(@3.1) 9.72.7) 9.0(3.5) 39
Legal Knowledge 9.6 (3.5 10.1.(3.7) 92(3.3) 38
Domestic Violence 1.1 (2.1 10.7 (2.0) 11.6 (2.1) 33
Cognitive Assessment 11.6 (2.8) 11.7 (2.8) 11.5(2.9) 34
Divorce Mediation 11.7 (4.0) 11.94.1) 11.5 (4.0) 24

* p<.01

*% < 05
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Table 5

Psychologists' Experience in Child Custody and Access Practice for the Total Sample of
Psychologists, Alberta Psychologists (ABP), and British Columbia Psychologists (BCP)

Total ABP BCP
Years Experience Conducting CA Evaluations (N = 52)
Mean 10.7 10.8 10.5
(8D) (6.6) (6.3) (7.1)
Still Accepting Referrals for Custody and Access Evaluations (N=50)
By Province: Yes 42 23 19
No 8 2 6
By Gender*:  Female Yes 9 5 4
N=14) No 5 0 5
Male Yes 33 18 15
(N=36) No 3 2 1
Average Number of Custody and Access Evaluations per year (N=51)
By Province: Mean 9.5 89 10.2
(Sb) (7.9 (8.0) ( 8.0)
By Gender**: Female Mean 6.0 5.0 6.5
(N=15) (8D) (32) (2.9) (3.4
Male Mean 11.0 98 12.6
(N=36) (SD) (8.9) (8.8) (92)
Percentage of Psychological Services Comprised of Custody and Access Evaluations (N=51)
By Province: Mean 26.4% 22.7% 31.7%
(8D) (22.3%) (23.4%) (23.4%)
By Gender+:  Female Mean 16.3% 15.0% 17.0%
(N=15) SD) (11.2%) (11.7%) (11.6%)
Male Mean 30.5% 24.7% 37.8%
(N=36) (SD) (24.8%) (25.4%) (22.7%)
* p<.05

** p<.05; 3 male outliers adjusted to 31; 1 female outlier adjusted to 11
+p<.01
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One way analyses of variance on Years of Experience Conducting CA Evaluations,
Average Number of Evaluations Completed per Year, and Percentage of Psychological Services
Comprised of CA Evaluations and Pearson chi-square analysis of Still Accepting Referrals
revealed no significant differences by Province for these variables. However, there were Gender
differences for the variables Still Accepting Referrals, Average Number of Evaluations Per Year,
and Percentage of Psychological Services Comprised of CA Evaluations.

Years Experience Conducting CA Evaluations reported by Alberta and British Columbia
psychologists ranged from 1 to 24 years and 1 to 30 years respectively. Male psychologists from
Alberta reported they complete 2 to 31 CA evaluations per year, comprising from 2 to 80% of
their psychological practice. Male psychologists from British Columbia reported completing 1 to
31 CA evaluations per year, also comprising from 2 to 80% of their psychological practice. This
is in contrast to female psychologists from Alberta who indicated they complete from one to eight
CA evaluations per year (comprising from 5 to 30% of their psychological practice) and female
psychologists from British Columbia who indicated they complete 1 to 11 CA evaluations per
year (comprising from 4 to 42% of their psychological practice). On average, male psychologists
reported they complete 11 CA evaluations per year, while female psychologists indicated they
complete, on average, 6 CA evaluations per year (p<.05). Corresponding to these numbers, male
practitioners also reported that custody and access evaluations comprised a significantly higher
proportion of their psychological practice than female psychologists (p<.01) (see Table 5).

In this sample, significantly more female psychologists (36%) than male psychologists
(8%) reported they no longer accept referrals for child custody and access evaluations (p<.05).
Psychologists who indicated they had stopped accepting referrals were asked to note their reason
for stopping. Of the eight psychologists who reported they no longer accepted CA evaluation
referrals, two respondents indicated the evaluations required too much time. The other six
psychologists who no longer provide CA evaluations reported the following reasons. One
psychologist found CA evaluations too stressful. One psychologist was waiting for their
professional regulatory body to determine whether they were competent to conduct CA
evaluations. Another psychologist indicated they were discouraged from this practice by a lack
of support from their professional regulator body. One individual had reduced their practice in
order to accept a faculty position, and one psychologist has stopped practicing in this area due to
"grave doubts" over the validity of CA evaluations. Finally, one psychologist indicated they had

retired from practice.
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Psychologists were also asked to report the Average Number of Hours required to
Complete a CA evaluation (not including the final report), the Average Number of Hours
Required to Complete the Final Report, and the Average Number of Weeks Needed to Complete
an Evaluation (see Table 6). In addition, participants were queried as to their Average Total Fee
for a CA evaluation (see Table 7). By dividing the average total fee by the average number of
hours needed to complete both the CA evaluation and the final report, the Average Fee per Hour
for each participant was also calculated (see Table 7).

One way analyses of variance indicated that, on average, Alberta psychologists reported
requiring significantly more hours than British Columbia psychologists reported to complete both
the CA evaluation and the final report (p<.01 and p<.05 respectively). They also reporting
requiring significantly more weeks to complete the evaluation and the final report than
psychologists in British Columbia (p<.001). One Gender difference was noted with female
psychologists reporting they require significantly more time to complete the final report than their
male colleagues (p<.01). Pearson Correlation analyses did not reveal any significant correlations
between Hours Required to Complete the CA Evaluation and Years of Experience in CA
Evaluation (r = .04), Percentage of Practice in CA Evaluation (r = .01), or Number of CA
Evaluations per Year (r =.02). Pearson correlation analyses also did not reveal any significant
correlations between Hours Required to Complete the Final Report and Years of Experience in
CA Evaluation (r = -.12), Percentage of Practice in CA Evaluation (r = -.01), or Number of CA
Evaluations per Year (r =-.23).

Given that Alberta psychologists reported requiring an average of 11 more hours to
complete their CA evaluation and final report than British Columbia psychologists, it is not
surprising that analysis of variance revealed that the Average Total Fee charged by Alberta
psychologists for CA evaluations was also significantly higher than the Average Total Fee
reported by British Columbia psychologists (p<.001). The Average Fee Per Hour for the two
provinces was not significantly different providing further evidence that the difference in total
fees charged is a result of the additional hours accrued by Alberta psychologists rather than a
higher hourly fee. However, there was a significant Gender difference for Average Fee Per Hour
with male psychologists charging significantly more than their female counterparts (p<.05). The
highest average fee per hour charged by a male psychologist was more than double the highest
average fee per hour charged by a female psychologist (see Table 7). Pearson correlation
analyses did not reveal any significant correlations between Average Total Fee and Highest
Degree Earned (r = .05) or CA Evaluations Per Year (r =.15). There was a
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Table 6

Average Time Needed to Complete a Child Custody and Access Evaluation for the Total
Sample, Alberta Psychologists (ABP), and British Columbia Psychologists (BCP)

Total ABP BCP
Mean Mean Mean
(SD) (SD) (8D)

Average Hours Required to Complete a CA Evaluation (not including Final Report)* (N=46)
27.1 30.9 232
8.2) 8.9 (7.4)

Average Hours Required to Complete the Final Report** (N=46)

By Province: 12.8 14.8 10.8
54 (6.5) 4.3)

By Gender: Females (N=11) 16.7 213 14.1
6.0) (63) 4.3)

Males (N=35) 11.6 13.5 94
(5.2) (5.8) (3.4)

Average Weeks Needed to Complete an Evaluation and the Final Report+ (N=39)
53 6.5 4.0
22 2.n 2.2)

* p<.01
** By province: p<.05; By gender: p<.01
+ p<.001
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Table 7 ‘ ‘
Average Fees Charged for Child Custody and Access Evaluation For Total Sample,
Alberta Psychologists (ABP), and British Columbia Psychologists (BCP)

Total ABP BCP
Mean Mean Mean
(SD) (SD) (SD)
Average Total Fee (N=45)* $4653 $5564 $3783
($1695) ($1896) (3831)
Range of Average Total Fees: AB $3,000 - $10,000

BC $2,050- % 5,000
Females $2,500-% 9,000
Males  $2,050 - $10,000

Average Fee per Hour (Including Final Report Hours) (N=42)

$118 $124 $113
(331) ($36) ($25)
By Gender**: Female $ 95 $106 $ 90
(N=9) ($14) ($10) ($13)
Male $125 $127 $125
(N=33) ($31) ($38) ($30)
Range of Average Fees per Hour: AB: $71 - $285 per hour

BC: $52 - $250 per hour
Females: $52 - $134 per hour
Males:  $71 - $285 per hour

*p<.001; 1 male outlier (Alberta) adjusted from $10,000 to $9,001
**p<.05; two male outliers adjusted from $285 (Alberta) and $250 (British Columbia) to $203
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significant correlation between Average Total Fee and Years of CA Experience (r = .35, p <.05)
and, obviously, between Average Fee Per Hour and Years of Experience in CA Evaluation (r =
54, p<.01).).

Child Custody and Access Evaluation Practices. In order to explore the practice of

psychology within the context of a CA evaluation, psychologists were asked to rank order 13
items which they were told they may or may not do when conducting a child CA evaluation. For
those tasks they do complete, they were instructed to rank order the items according to how long
it took to complete each task, with "1" equaling the longest time, "2" equaling the second longest
time, and so on. They were also instructed to leave blank any items they do not complete.
Analyses of variance were used to calculate means for each item, and the items were then rank
ordered according to these means. No significant differences in the mean scores assigned to these
items were found for Province, Gender, Degree, or Theoretical Orientation. There were no
significant changes in any of these univariate significance levels when the effects of Years of
Experience in Child CA as a covariate were tested. A summary of this data appears in Table 8.
Spaée was provided for respondents to describe items forming part of their child CA evaluation
practice that were not on the list. Five psychologists added home visits, two psychologists added
consultation with colleagues, one respondent mentioned conjoint interviews, and one noted the
amount of time spent deliberating all of the information.

Psychologists were also asked to review a list of seven continuing education
opportunities and to check off those items they included in their custody and access practice.
Fifty psychologists (98%) endorsed reading psychological literature and reviewing ethical
standards as part of their CA practice. Forty-eight psychologists (94%) endorsed attending
relevant seminars, discussing issues with other psychologists, and reading current books and
 articles. Thirty-eight psychologists (74%) indicated they discuss issues related to CA practice
with family lawyers while 18 psychologists (35%) reported that they read case law regarding
child custody and access. For those who Wrote in additional responses, three psychologists noted
they kept abreast of the development of relevant assessment instruments as part of their
continuing education. One psychologist indicated he presented workshops on CA evaluation, and
one psychologist indicated she was writing a book on the topic of child CA evaluation.

Psychological Testing in Child Custody and Access Evaluation. Several questions on

the psychologists' survey pertained to the use of psychological testing when conducting child

custody and access evaluations. These questions addressed the frequency of use of
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Tabie 8

Child Custody and Access Evaluation Process: Items Endorsed as Included in Child Custody
and Access Evaluations. Rank Ordered According to Overall Mean Ranking of Length of
Time to Complete For Total Sample (N=48)

Mean SD Frequency

Rank Endorsed
Interviewing Parents 2.10 1.48 48
Report Writing 2.63 245 48
Interviewing Children 3.94 1.63 48
Psychological Testing 460 2.17 45
Observing Parent-Child Interaction 5.35 1.89 46
Reviewing Documents 546  2.16 46
Test Scoring/Interpretation 645 234 42
Collateral Phone Calls 7.23 1.96 43
In Person Interview of Others 9.14 2.56 25
Testifying in Court 965 210 38
Researching Relevant Literature 9.65 2.10 37
Communicating with Lawyers 9.67 1.80 45

Feedback to Parents 10.48 240 25
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psychological tests for adults and for children, queries as to the most frequently used adult and
child psychological tests, and questions regarding the avoidance of testing in CA evaluation.

Analyses of variance revealed there was no significant difference in the percentage of
time Alberta and British Columbia psychologists use psychological tests for adults (M = 86% for
both) or in the percentage of time they use psychological tests for children (Alberta M = 62%;
British Columbia M = 70%). There were no significant gender differences in the frequency of
use of psychological testing for either adults or children.

Fifty of the psychologists (96%) reported they include psychological testing of adults as
part of their CA evaluation. Of this group, both Alberta and British Columbia psychologists
administer psychological tests to adults 86% of the time (SD= 29% and 22% respectively). For
the two psychologists who indicated they do not do adult testing, one reported he did not think
adult psychological tests were relevant to custody and access issues. The other psychologist
indicated he only used psychological testing for adults if he felt there were might be clinical
problems requiring diagnosis.

Forty-nine of the psychologists (94%) reported they conduct psychological testing with
children. Of this group, Alberta psychologists use psychological tests for children 68% of the
time (SD=34%), and British Columbia psychologists use these tests 70% of the time (SD=33%).
The three psychologists who reported they did not use psychological tests for children provided
five explanations for avoiding these tests: (1) psychometric problems (reliability and validity);
(2) lack of relevancy to child CA issues; (3) unreliable measures of parent-child relationships; (4)
concerns not sufficient to merit testing; and (5) confidence in ability to assess the situation unless
a clinical problem requires diagnosis.

Psychologists who indicated they included psychological testing in their CA evaluations
were asked to list the three adult psychological tests and the three psychological tests for children
they used most frequently within their practice. Summary lists of the most frequently used tests
are presented in Table 9 and Table 10. The two most frequently mentioned adult tests, the
Minnesota Multiphasic Personality Inventory II (MMPI-II) and the Millon Clinical Multiaxial
Inventory III (MCMI-III) were endorsed by 90% and 46% of the psychologists respectively. The
two most frequently mentioned psychological tests for children, projective stories and drawings
(e.g., House-Tree-Person, Roberts Apperception Test, Kinetic Family Drawing) and the Bricklin
Perceptual Scales were endorsed by 49% and 26% of the total psychologists' sample respectively.
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Table 9

Psychological Tests for Adults Most Frequently Used in CA Evaluations
For Total Sample (N=50)

Psychological Tests for Adults No. of % Total
Respondents Sample
Using Test
Minnesota Multiphasic Personality Inventory II (MMPI-II) 45 90%
Millon Clinical Multiaxial Inventory III (MCMI-III) 23 46%
Parent Stress Index (PSD 13 26%
Child Abuse Potential Index (CAPI) 10 20%
Wechsler Adult Intelligence Scale II/IV (WAIS) 8 16%
Parent Child Relationship Inventory (PCRI) 7 14%
Parents Awareness Skills Survey (PASS) 4 8%
Rorschach Inkblot Test 4 8%
Walmyr Scales 2 4%
Sixteen Personality Factor Questionnaire (16PF) 2 4%
Parenting Scale 2 4%
Incomplete Sentence Blanks 2 4%
Moos Family Environment Scales 2 4%
Other Tests (one respondent each) 8 2% each
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Table 10
Psychological Tests for Children Most Frequently Used in CA Evaluations
For Total Sample (N=49)

Psychological Tests for Children No. of Respondents % Total
Using Test Sample
Projective Stories/Drawings 24 49%
Bricklin Perceptual Scales (BPS) 13 26%
Bene-Anthony Family Relations Test 11 23%
Intelligence Tests 10 20%
Child Behavior Checklist (CBCL) 9 18%
Behaviour Assessment System 8 16%
Perceptions of Relations Test (PORT) 7 14%
Incomplete Sentence Blanks 6 12%
Parent Attachmeni Structured Interview (PASI) 4 8%
Child Depression Inventory (CDI) 3 6%
Piers Harris Children's Self-concept 2 4%

Minnesota Multiphasic Personality
Inventory-Adolescent (MMPI-A) 2 4%
Other Tests (one respondent each) 19 2% each
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A number of psychological tests for adults and for child were mentioned by only one
respondent each. For adults, eight tests were noted including the Dissociative Experiences Scale,
the Western Personality Inventory, the Family Coping Index, and the California Personality
Inventory. For children, 19 tests were noted including the Child's Attitude to Parents Index
(CAPY), the Millon Adolescent Personality Inventory (MAPI), the Personality Inventory for
Children (PIC), Moos Family Environment Scales, the California Personality Inventory (CPI), the
Child Adjustment Questionnaire (CAQ), the Wide Range Achievement Test (WRAT), the
Peabody Picture Vocabulary Test, the Parent Rating Scale, and the MCMI (no version noted).

A final query with regard to psychological testing in CA evaluation asked psychologists
to note any specific child or adult psychological tests they avoided and their reasons for doing so
(see Table 11). Forty-eight percent of the sample of psychologists who include testing responded
to this question. These psychologists reported they avoid a variety of tests including the
Rorschach Inkblot Test, the Bricklin Scales, projective tests, the MMPI-II, and the MCMI. Major
concerns with these tests centred on psychometric difficulties ranging from problems with
reliability and validity, to lack of norms pertinent to CA evaluation, to a general inability to
defend what two respondents labelled "scientifically insupportable” tests in Court.

Summary of Key Findings: Results for Psychologists. When Alberta and British

Columbia psychologists were compared, no Gender or Age differences were found but there was
a significant difference for Highest Degree Obtained with significantly more psychologists in
Alberta practicing with a Master's level degree. The majority of psychologists reported their
main theoretical orientation was either cognitive behavioural or psychodynamic and the two main
areas of practice identified were assessment and therapy. In terms of training/experience
essential for developing competency in CA evaluation, Alberta psychologists ranked clinical
experience as being significantly more important than British Columbia psychologists, and
British Columbia psychologists rated training in child psychopathology as significantly more
important than Alberta psychologists. Gender differences were found for the variables Still
Accepting Referrals (significantly more females have stopped accepting referrals for CA
evaluation), Average Number of Evaluations per Year (male psychologists reported conducting
significantly more evaluations per year than female psychologists), and Percentage of
Psychological Services Comprised of CA Evaluations (male practitioners reported CA
evaluations comprised a significantly higher percentage of their practice than female

psychologists).
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Table 11

Psychological Tests Avoided for Custody and Access Evaluations And Reasons
fdr Avoiding Tests

Psychological Test Avoided Frequency of % of Total
Response Sample Who Do
{(N=24) Testing (N=50)
Rorschach Inkblot Test 8 16%
Bricklin Scales 4 8%
Projective Tests (e.g., TAT; H-T-P) 4 8%
Child Abuse Potential Index (CAPI) 2 4%
Other Tests (one respondent each) 6 2% each
Adult-Adolescent Parenting Inventory
Parenting Satisfaction Scale
Millon Clinical Multiaxial Inventory (MCMI)
Minnesota Multiphasic Personality Inventory-II (MMPI-IT)
Instruments Under Development for CA Evaluation
Most Tests
Reasons for Avoiding Tests Frequency of Response
Reliability/Validity Problems 9
Cannot Defend Test In Court 5
No Established Norms for CA/Scientifically Insupportable 4
Inappropriate/Misleading in this Context 2
Too Much Variability i
Administration Too Time Consuming i
Too Easy to Invalidate in CA Evaluation 1
Too Focused on Pathology 1
Lack of Training in Psychological Testing 1
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Alberta psychologists reported requiring significantly more hours and weeks than British
Columbia psychologists reported to complete the CA evaluation and the final report, and female
psychologists reported requiring significantly more time to complete the final report than male
psychologists. The average total fee reported by Alberta psychologists for CA evaluations was
also significantly higher than the average total fee reported by British Columbia psychologists but
the Average Fee Per Hour was not significantly different. However, there was a significant
Gender difference for Average Fee Per Hour with male psychologists charging significantly more
than their female counterparts. There were no significant differences in the percentage of time
Alberta and British Columbia psychologists used psychological tests for adults or for children.
There were also no significant Gender differences in the frequency of use of psychological tests
for either adults or children. The two most frequently mentioned psychological tests for adults
were the MMPI-II and the MCMI-111, and the two most frequently mentioned psychological tests

for children were the BPS and projective drawings or stories.

Survey Respondents: Lawvers

Demographics for Lawyers. The demographic variables Age, Gender, Highest Degree

Earned, and Average Years in Practice were tabulated for the total sample, for lawyers from
Alberta, and for lawyers from British Columbia. Pearson chi-square analyses for Gender and for
Highest Degree Earned revealed no differences between Alberta and British Columbia lawyers on
these variables. One way énalyses of variance on Age and Average number of Years in Practice
revealed a significant effect for Gender (p<.01 and p<.05 respectivelY).

Female lawyers ranged in age from 29 to 52 years of age, while male lawyers ranged in
age from 33 to 65 years of age. Interms of Years in Practice, the number of years for female
lawyers ranged from two to 25 years while the range for male lawyers was froﬁi 3 to 40 years. On
average, male lawyers in this sample are six and a half years older than their female colleagues
and have been in practice for close to five years longer. A summary of this information is
presented in Table 12.

The lawyers were also asked to identify their two Main Areas of Practice and the
Percentage of their Practice that Pertained to Family Law. Overwhelmingly, the most frequently
mentioned area of practice was Family Law (70%) followed by Wills and Estates (28%). Other
Areas of Practice, endorsed by one respondent each, included sexual abuse claims, administrative
law, health law, libel suits, domestic litigation, corporate law, and family advocacy. A summary

of this data appears in Table 13.
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Demographic Variables for Total Sample of Lawyers, Alberta Lawyers (ABL), and

British Columbia Lawyers (BCLY(N = 53)

Total Sample ABL BCL
(N=21) (N=32)
Age Mean 44.1 443 44.0
SD) (7.8) (8.5) (7.6)
By Gender*
Mean 41.7 42.5 41.0
(8D) (6.8) (6.9) (6.9)
Mean 48.1 50.2 473
(SD) (4.1 (11.4) (7.0)
Gender
33 16 17
20 5 15
Highest Degreé Earned
47 20 27
6 1 5
Average Years in Practice
Mean  14.2 13.0 14.9
(SD) (7.8) (7.8) (7.9)
By Gender*
Mean 12.1 12.2 12.0
(SD) (6.6) 6.1) 1.2)
Mean 17.6 15.4 183
(SD) (8.6) (12.1) (7.5)

*p<.01
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Table 13
Two Main Areas of Practice (A. P.) for the Total Sample of Lawvers,
Alberta Lawyers (ABL), and British Columbia Lawvers (BCL)

Areas of Practice Total ABL BCL
AN=50) (N=21) (N=29)

A.P. A.P.
Family Law 37 17 20
Wills & Estates 15 7 8
Criminal 7 3 4
Personal Injury 6 3 3
Civil Litigation 6 2 4
Divorce & Separation 4 1 3
Family Law Mediation 4 0 4
Child Welfare 3 1 2
Real Estate 3 2 1
Professional Negligence 2 1 1
General Practice 2 1 1
8 2 6

Other A.P’'s (single response)
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Analysis of variance of the Percentage of Practice in Family Law found no significant -
difference for Province between Alberta lawyers (M=75%; SD=21%) and British Columbia
lawyers (M=65%; §Q=26%). However, an unequal variance t-test revealed a significant Gender
difference. Female lawyers reported an average of 74.6% of their practice focused on family law
(SD=19.8%) while male lawyers reported an average of 59.5% of their practice focused on family
law (SD=28.5)(p<.05). The data from two British Columbia lawyers, one female and one male,
who reported that family law currently made up only one percent of their practice were not
included in these analyses.

Training/Experience Important for Lawvers to Develop Skills Handling Child Custody

and Access Disputes. Lawyers were provided with a list of five possible types of training and

experiences, and they were asked to check those items which they believed were important or
helpful to family lawyers in developing their skills in handling child custody and access disputes.
These training options did not include formal education but essentially fell under the category of
professional development or continuing education. Space was provided for lawyers to write in
other training or experience options that they believed to be important. The frequency of
endorsement, the valid percentage for each item, and a list of responses added by participants can
be found in Table 14.

Lawyers' Experience of Psychologists' Involvement in Child CA. Lawyers were asked

which mental health practitioners they most frequently encountered conducting child CA
evaluations, which mental health professional they preferred to have involved in child custody
and access disputes, and their reasons for this preference (see Table 15).

For the total sample of lawyers, 44% reported they most frequently encounter Ph.D.
psychologists conducting CA evaluations while 31% reported encountering Masters level
psychologists most frequently. The percentages within-province are somewhat different,
although psychologists remained the most frequently encountered mental health professional. In
Alberta, where registration as a psychologist is possible with a Masters degree, only 33% of
lawyers indicated they most frequently encounter Ph.D. psychologists while 55% reported they
tend to encounter Masters level psychologists doing this work. In British Columbia these
statistics are reversed with 50% of the lawyers reporting they most frequently encounter Ph.D.
psychologists and only 16% reporting frequent encounters with Masters level psychologists.
Family Court Counsellors were encountered most frequently by 17% of the sample (8 in BC; l1in

Alberta), and 3 lawyers (6%), all from British Columbia, indicated they most frequently
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Table 14

Training and Experiences Important for Lawyers in Child Custody and Access Cases:

Frequencies and Valid Percent for Total Sample of Lamers (N=53)

Type of Training/Experience Frequency Valid
~ Endorsed %
Related Workshops & Seminars 48 91%
Reading Case Law 46 87%
Education regarding the components of a Child CA Evaluation 39 74%
Reading Legal Journals 32 60%
Education re Psychological Testing 26 49%
Other Training/Experiences (Added by Respondents) 17 32%
Work Experience in Child Custody and Access 6 11%
General Knowledge of Child/Adult
Developmental Psychology 3 6%
Life Experience 2 4%
Mediation/Negotiation Training 2 4%
Cross-Disciplinary Workshops 1 2%
Education re Family Transitions &
Impact of Divorce on Children 1 2%
Being Divorced 1 2%

Having Your Own Children , i - 2%
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Table 15

Lawyers' Experience of Psychologists' Involvement in Child CA Disputes
Alberta Lawyers (ABL), British Columbia Lawvers (BCL) and Total Sample

ABL BCL Total Valid %*

Mental Health Professional Prefer to Have Involved in CA disputes (N=53):
Psychologist (Degree Not Specified) 11 16 27 51%

Ph.D. Psychologist 2 7 9  17%
Depends on Case Requirements 2 1 3 6%
Psychiatrist 1 i 2 4%
Family Court Counsellor 0 2 2 4%
Prefer not to Have Mental Health Involved 1 1 2 4%
Social Worker (Degree Not Specified) 1 0 | 2%
Individual Traits More Important than Title 1 0 1 2%
Ph.D. (Profession Not Specified) 0 1 1 2%
Prefer Multiple Evaluators 0 1 1 2%
No Response 2 2 4 8%
Why Prefer Psychologist (N=39)
Education, Training, & Experience 4 13 17 46%
Qualified in Psychological Testing 5 5 10 27%
Most Familiar Legal Test for Best Interests of Child 1 4 | 5 14%
Opinions Moré Accepted by Court 1 1 2 5%
Psychological Testing Impresses Court 1 0 1 3%
Understanding of Legal Précess 0 1 1 3%
More Objective 1 0 1 3%
Best Able to Evaluate Parenting 0 1 1 3%
Depends on Case Requirements 1 0 1 3%

* Rounded to nearest percentage
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encountered Masters level Social Workers in the course of their CA practice. One lawyer from
Alberta reported he encountered a Ph.D. level Social Worker most frequently in his CA practice.

Fifty-one percent of the lawyers indicated they preferred to work with a psychologist
without specifying a degree. Only 17% of the lawyers, the majority of whom were from British
Columbia (BC=7; AB=2), indicated a clear preference for a Ph.D. psychologist. The balance of
the sample chose a variety of disciplines as the mental health professional they preferred to have
involved in child CA disputes (see Table 15).

Those respondents who preferred to have a psychologist involved in child CA evaluations
were asked why they held this preference. The top three reasons provided were psychologists'
education, training and experience; psychologists' competence to administer and interpret
psychological testing; and a belief that, among mental health professionals, psychologists are the
most familiar with the legal test for the Best Interests of the Child (See Table 15).

The lawyers were also asked to rank order a list of seven types of training/experience
according to how important they believed each item was in determining the competency of a
mental health professional to conduct a child CA evaluation (1=most important; 2=2"! most
important, etc.). Participants left blank those options they did not believe were relevant to
determining competency. A space was provided for respondents to fill in any training or
experience options not on the list that they believed were important. Analyses of variance were
used to calculate mean rankings and standard deviations for each item. This information is
summarized in Table 16.

A significant difference for Province was found in the mean ranking assigned to the item
References/Impressions of Evaluator by Other Family Lawyers. Alberta lawyers rated this item
as being significantly more important than British Columbia lawyers (p<.01). .The three options
endorsed most frequently as being important in determining competency to conduct child CA
evaluations were References/Impressions of Evaluator by Other Family Lawyer (94%), Divorce
and Custody Related Training (88%), and Years of Relevant Clinical Experience (79%) (see
Table 16).

Lawyers' Experience in Child Custody and Access Practice. Basic information was

collected from lawyers regarding Years of Experience Handling Child Custody and Access
Disputes, the Average Number of Referrals Each Year, whether they Still Accept Referrals, and
the Percentage of CA Cases Requiring Relitigation. This information is reported in Table 17.
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Table 16
Training/Experience Important in Determining Competency of Mental Health Professional
Conducting Child CA Evaluation for the Sample of Lawvers Who Endorsed Each Item

Rank Ordered According to Mean Ranking (1 = Most Important; 2 = 2° Most Important, etc.)
Total Sample (N=53)

Type of Training/Experience Mean (SD) Frequency
Rank Endorsed

References/Impressions of Evaluator by other

Family Lawyers* , 23 (1.6) 50
Divorce and Custody Related Training 2.6 (14 47
Years of Relevant Clinical Experience 3.1 (1.4 42
Education in Mental Health from Recognized

University Program 3.6 (1.8) 34
Training Relevant to Child Abuse and Child

Protection Issues 3.8 (1.5) 35
Review of Evaluator’s Past Court Testimony 4.9 (1.8) 24
Qualified as an Expert by the Court 5.1 (1.9) 31
Other Training/Experiences Suggested: Frequency Endorsed

My Past Impressions & Experience 3

Good Interpersonal Skills 2

Available to Do Report Promptly 2

* p<.01 (ABLM = 1.6, SD = .9; BCLM = 2.8, SD = 1.8)
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Table 17

Lawyers' Experience of Child Custody and Access Practice for the Total Sample,
Alberta Lawvers (ABL), and British Columbia Lawvers (BCL)

Total ABL BCL

Years Experience Handling Child Custody and Access Disputes (N = 53)

Mean 11.5 10.0 12.4
(8D) (7.2 6.2) (7.2)
By Gender: Female Mean 9.5 10.1 8.9
(N=33) (8D) (6.5) (6.6) (6.6)
Male Mean 14.7 9.6 16.4
(N=20) &) (72) (5.6) (7.0
Still Accepting Referrals for Custbdy and Access (N=53)*
Yes 45 15 30
No 8 6 2
Average Number of Custody and Access Cases Per Year (N=52)+
Mean 35.6 37.2 345
(SD) (25.3) (25.2) (25.5)
Percentage of Child Custody and Access Cases Requiring Relitigation (N=49)++
Mean 14.5 14.5 14.9
(8D) (12.5) (11.6) (12.6)

%
p<.05
+ 3 outliers adjusted: AB female = 300 cases to 81 cases/year; AB female = 99 cases to 81
cases/year; BC male = 200 cases to 101 cases/year
++ 1 outlier adjusted: BC lawyer = 40% to 31%; I outlier removed: BC lawyer = 100%
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Lawyers were also asked to comment on their experiences around the causes of relitigation in
child custody and access disputes.

Factorial analyses of variance of Years Experience Handling Child Custody and Access
Disputes revealed no significant differences between Alberta and British Columbia lawyers for
Province or Gender, but did reveal a trend towards a Gender by Province interaction (p<.06)
indicating that male lawyers in British Columbia averaged almost seven years more experience in
CA disputes than either male lawyers in Alberta or female lawyers in general. Analyses of
variance for Average Number of Custody and Access Disputes Per Year revealed no significant
differences between Alberta and British Columbia lawyers. Alberta lawyers reported accepting
from 2 to 300 custody and access cases per year, while British Columbia lawyers reported
accepting from 1 to 200 child custody and access cases per year.

Pearson chi-square revealed a significant difference for Province for Still Accepting
Referrals for Custody and Access (p<.05). Of the eight lawyers who reported they no longer
accept referrals, six were from Alberta (28.6% of the Alberta sample) and two were from British
Columbia (6.2% of the British Columbia sample). Analysis of variance found no significant
differences for Percentage of Child Custody and Access Cases Requiring Relitigation. Of the 44
lawyers who responded to this question, 19 (43%) identified ongoing conflict between parents as
a major cause of relitigation. Fifteen lawyers (34%) identified a change of circumstances, such
as a parent deciding to relocate, as a major cause. Client dissatisfaction with the custody
decision was mentioned by 4 lawyers (9%), while a breakdown in the child custody and access
agreement was identified by three lawyers (7%). Finally, changing needs of the child and general
access and maintenance issues were listed by two lawyers (5%) and one lawyer (2%) respectively
as major contributors to the relitigation of child custody and access decisions. .

Ethical Dilemmas for Lawyers involved in Child CA Disputes (Optional Questions). At

the end of their survey, lawyers were asked two optional questions related to ethical dilemmas
that might arise during the course of their child custody and access related practice. First, the
lawyers were asked what percentage of time they felt caught between their professional
responsibility to represent their client and their personal beliefs about what would be in the best
interests of the children in a child custody and access dispute. Forty-nine lawyers (92% of the
total sample) chose to answer this question. Analysis of variance revealed no significant
differences for Province or Gender. On average, these lawyers reported feeling caught in this
ethical dilemma 23% of the time (§D=22.9). Ten lawyers (20%) indicated they never feel caught
in this particular dilemma, while nine (18%) of their colleagues reported they are troubled by this
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dilemma 40 to 50% of the tirhe when handling child custody and access disputes. The lawyers
were also asked how they resolved this dilemma (see Table 18). Twenty-two percent of the
sample either referred the client on or withdrew from the case, and 22% advised the client to put
the child's interests first. Twelve percent of the sample believed that personal views were not
relevant within their practice and they therefore focused on their professional responsibiﬁty to the
client.

The second ethical dilemma was a query regarding the percentage of time lawyers felt
caught between their professional responsibility to represent their client and the legal statutes
which require consideration of the best interests of the child in determining child custody and
access. Forty-eight lawyers (91%) chose to answer this question, and analysis of variance again
revealed no significant differences for Province or Gender. On average, these lawyers reported
feeling caught in this dilemma 13% of the time. Twenty-one lawyers (44%) reported never
feeling caught in this ethical dilemma, while three lawyers (6%) indicated they were troubled by
this dilemma 40 to 50% of the time when handling child custody and access disputes. As with the
previous ethical dilemma, lawyers were asked how they resolved this problem (see Table 18).
The most frequently endorsed methods of resolution were to refer the client on or withdraw from
the case (13%) or to advise the client to put the child'’s interests first (10%). Four lawyers
indicated they believe they are obligated to follow the letter of the law and they would therefore
adhere to whatever was required by the statutes governing the best interests of the child.

Summary of Key Findings: Results for Lawyers. A significant effect for Gender on

Age and Average Number of Years in Practice was found for the combined lawyers' sample.
Male lawyers in this sample are significantly older than their female colleagues and have been in
practice close to five years longer. The two main areas of practice were Family Law followed by
Wills and Estates. Female lawyers reported dedicating a significantly higher percentage of their
practice to Family Law than male lawyers. On average these lawyers reported they most
frequently encounter Ph.D. psychologists followed by Master’s level psychologists conducting
CA evaluations, and 51% of the lawyers reported they prefer working with a psychologist on CA
cases rather than another mental health professional. In terms of training/experience important
for determining competency to conduct CA evaluations, the most frequently endorsed option was

"references/impressions of the evaluator by another family lawyer.” Alberta lawyers rated
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Table 18
Resolutions Suggested by Lawvers for Two Ethical Dilemmas

Resolution Frequency
Endorsed

Professional Obligation to Client Versus Personal Beliefs of Best Interests of Children (N=49)
Refer on/withdraw from case 11

Advise client to put child's interests first 11

[+

Personal views are not relevant

Educate client re legal test for BIC

Refer to psychologist/mediator

Discuss dilemma with client

Help client find acceptable alternative
Consult mental health professional
Evidence/legal process will resolve dilemma
Act on client’s instructions

Consult with my spouse

O T T = T UG T /S S -

Have not resolved this dilemma

Professional Obligation to Client Versus Statutes Defining Best Interests of Child (N=48)
Refer on/Withdraw from case

Advise client to put child's interests first

Act on client's instructions

6
6
Must follow statutes/law 4
2
Have not resolved this dilemma 2

1

Advise client contact police/protection services
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these references as being significantly more important than British Columbia lawyers.

There were no significant Province or Gender differences between Alberta and British
Columbia lawyers for Years of Experience Handling CA Disputes or for Average Number of CA
Disputes per Year. There was a trend towards a Gender by Province interaction for Years
Experience Handling CA Disputes with male lawyers in British Columbia averaging significantly
more years than either male lawyers in Alberta or female lawyers in general. A significant
difference for Province was found for Still Accepting Referrals for CA with six of the eight
lawyers who reported they no longer accept referrals for CA disputes living in Alberta. No
significant differences were found for Percentage of CA Cases Requiring Relitigation.

On average, lawyers reported feeling caught between their ethical responsibility to
represent their client and their personal beliefs about what would be in the best interests of the
children involved 23% of the time. On average, lawyers reported feeling caught between their
professional responsibility to represent their client and legal statutes requiring consideration of
the Best Interests of the Child standard 13% of the time. Referring the client on to another lawyer

or withdrawing from the case was the most frequently mentioned resolution for both dilemmas.

Comparisons: Psychologists and Lawyers

Demographics. The demographic variables Age, Gender, and Years of Practice were
tabulated for Professional Group (TP = total sample of psychologists, N=52; TL= total sample of
lawyers, N=53). Analyses of variance for age revealed a significant difference between the
professional groups for Age (p<.001) with psychologists (M=51.4; SD=7.9) being, on average,
close to six years older than lawyers (M = 45.2; SD=10.9). There was also a significant Gender
difference for Age (p<.05) with females (M = 45.5; SD = 11.3) being younger than males (M =
50.4; SD = 8.4). A review of the descriptive data reveals that female lawyers in this sample were
significantly younger than male lawyers (p<.01) (See Table 16), while there was no gender
difference for Age for the psychologists’ sample (see Table 1). When Gender was analyzed as a
covariate for Professional Group, Age remained significantly different between the two
professional groups (p<.01).

Pearson chi-square analysis of Gender also revealed a significant difference between
Professional Groups (p<.001). In the psychologists' sample there are more male practitioners
(N=37) than female practitioners (N=15). However, in the lawyers' sample the demographic is
reversed with more female lawyers (N=33) than male lawyers (N=20).
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Given the significant difference in Age between the two professional groups, it was not
surprising to also find a significant difference in the Average Years of Experience (p<.01).
Psychologists in this sample averaged 18.5 years of experience (SD=8.4) while lawyers averaged
14.3 years of experience (SD=8.3). Analysis of variance of Average Years of Experience for
Gender also revealed a significant difference (p<.01). Female practitioners in this sample
averaged 13.7 years of experience (SD=7.5) while male practitioners averaged 18.5 years of
experience (SD=8.5). As with Age, this difference appears to be attributable to the lawyers'
sample where female laWyers averaged five and a half years less experience than male lawyers
(p<.01) (see Table 14). For psychologists, there was no significant difference for Gender for
Years of Experience. When Years of Experience was analyzed for Professional Groups with
Gender asa covariate, a significant difference no longer existed (p<.06). However, when Years
of Experience was analyzed for Gender with Professional Group as a covariate, a significant
Gender effect was still found (p<.05).

Standards of Practice and Best Interests of the Child Test. Psychologists and lawyers

were asked to rate their overall familiarity with both their jurisdiction's legal definition of Best
Interests of the Child and with professional guidelines and standards for mental heaith
professionals completing child CA evaluations. The rating was based on a five point Likert Scale
(1= Not at all familiar; 2 = Hardly familiar; 3 = Somewhat familiar; 4 = Very familiar; 5=
Completely familiar). Analysis of variance revealed there was no significant difference between
psychologists’ and lawyers' level of familiarity with their jurisdiction's legal definition of Best

" Interests of the Child (TP M =4.0; SD=.7, TL M =4.2, SD =.7). Howeyver, analysis of
variance of their familiarity with professional guidelines and standards for child CA evaluation
revealed that psychologists were significantly more familiar with these standards than lawyers
(p<.001; TP M =43,8D=.8; TLM=3.0,SD=1.0). Lawyers who were not familiar with
professional guidelines and standards for mental health professionals for child CA evaluations
were asked if they knew how to obtain a copy of these guidelines. Thirty-one of the 33 lawyers
whose responses ranged from "Not at All" to "Somewhat familiar” with CA evaluation answered
this question. Seventeen (55%) of these 31 lawyers reported they did not know how to obtain a
copy of CA evaluation guidelines for mental health professionals.

Accepting Referrals. Both psychologists and lawyers were asked whether or not they

still accept referrals for child custody and access practice. Pearson chi-square analyses revealed
no significant Provincial or Professional Group differences for Accepting Referrals. However, a

significant effect for Gender was found for Accepting Referrals (p<.01). Of the 47 female
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professionals surveyed, 26% (five psychologists; seven lawyers) indicated they no longer accept
referrals for work related to child custody and access. Of the 56 male professionals surveyed, 7%
(three psychologists; one lawyer) indicated they no longer accept referrals for work related to
child custody and access. ,

Role of Psychologists in Child Custody and Access Evaluation. Both professional
groups were asked what role they thought psychologists should be playing within the context of
child custody and access. Overwhelmingly, psychologists and lawyers endorsed the process was
best served if psychologists gathered information and made recommendations (90% and 87%
respectively). Two psychologists and four lawyers stated that psychologists' participation should
be restricted to gathering and reporting information rather than making recommendations. Only
one psychologist believed that the authority of psychologists in child custody and access should
be increased to include rendering the final decision. One psychologist and one lawyer agreed that
psychologists' participation in child custody and access should be limited to making treatment
recommendations in the event of some type of psychopathology, and one psychologist stated that
participation should be restricted to assessing those issues directly impacting the child's
psychological welfare. Finally, two lawyers indicated they did not think psychologists should be
involved in the processin any way.

Litigation Support for Clients Prior to a Child Custodv and Access Evaluation. One

question on the survey was designed to explore how psychologists' beliefs about the litigation
support provided to parents prior to a child CA evaluation corresponds to reported legal practice.
From a list of four types of litigation support, psychologists were asked to check those supports
they believed lawyers provide to their clients as part of their child custody and access practice.
Lawyers were asked to check the litigation support they actually provide to their clients following
a court-ordered child CA evaluation. A fifth type of litigation support only appeared on the
survey for lawyers, "Arrange practice assessment interviews with an independent mental health
professional." Space was also provided for other examples of litigation support to be written in
by either professional group. Results appear in Table 19. Pearson chi-square analyses revealed
significant Professional Group differences on Information Regarding Home Visits, Specific
Information Regarding Psychological Testing, and Review of the Final CA Report with Another
Mental Health Practitioner. For these three litigation support options, psychologists believed that
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Table 19

Litigation Support Prior to Child Custody and Access Evaluation: Psychologists' Beliefs and
Lawyers' Reported Practice By Frequency of Endorsement

Litigation Support Psychologists Lawyers
N=49) (N=52)
Information regarding home visits*
Yes 33 23
No 16 29
General Information about psychological tests (e.g., the purpose of psychological testing)
Yes 27 33
No 22 19
Specific Information about psychological tests (e.g., information about validity scales)*
Yes 11 4
No 38 48
Review of the final CA report by another mental health professional**
Yes 32 17
No 17 35
Arrange practice assessment interviews with an independent mental health practitioner
Yes n/a 3
No n/a 49

* p<.05
** p< 001
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lawyers provide this support significantly more often than lawyers reported providing it to their
clients. Lawyers' endorsement of the various types of litigation support they provide to their
clients ranged from a low of 6% of the sample (Arrange Practice Interviews with an Independent
Mental Health Professional) to a high of 64% of the sample (General Information Regarding
Psychological Testing). |

Both lawyers and psychologists were invited to fill in other types of litigation support
related to child CA evaluations. Six lawyers noted that they provide general information to their
clients on all aspects of a CA evaluation. Three additional types of litigation support, each
endorsed by one respondent, were suggested by the lawyers. These responses were: providing the
client with a list of people to speak to prior to the evaluation, giving the client a copy of CA
evaluation standards or guidelines, and providing general information regarding the legal standard
for the Best Interests of the Child.

Three psychologists indicated they believed that lawyers provide their clients with
general advice to prepare them for a child CA evaluation, and two psychologists reported that
they believed lawyers provide information regarding the orientation of the assessor. Five
additional types of litigation support, each endorsed by one respondent, were suggested by the
psychologists. These responses included providing the client with knowledge of the complaint
process with the psychologists' regulatory body, coaching the children through the parent,
advising the client on what not to tell the assessor during the CA evaluation, and doing whatever
it takes to win the case.

Case conferences in Court-Ordered Child Custody and Access Evaluations. Using a

seven point Likert scale (1=Never; 2=Rarely; 3=Infrequently; 4=Sometimes; 5=Frequently;
6=Very Frequently; 7=Always), both professional groups were asked to what extent they believed
there should be a case conference among the juﬂge, the lawyers, and the mental health
professional in cases where a child custody and access evaluation was ordered by the Court.
Pearson chi-square analysis revealed a significant difference between the professional groups
with psychologists indicating these case conferences should be held Frequently to Very
Frequently (TP M = 5.4, SD = 1.2) and lawyers indicating a preference for Sometimes to
Frequently (TL M = 4.6; SD = 1.8) (p<.01). Fourteen percent of the lawyers believed these case
conferences should "Never" or "Rarely” occur, while none of the psychologists endorsed this
option. Thirty-six percent of the lawyers and 22% of the psychologists indicated case
conferences should "Infrequently” or "Sometimes" occur. Seventeen percent of the lawyers and

30% of the psychologists endorsed holding case conferences "Frequently” in court ordered CA
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cases. Thirty-three percent of the lawyers and 50% of the psychologists indicated these case
conferences should "Very Frequently" or "Always" occur.

Rewards and Stresses of Practice in Child Custody and Access. Although there were a

wide range of responses to the questions regarding the rewards and stresses associated with
working in the area of child CA evaluation (see Tables 20, 21, and 22), there was some consensus
about the costs and benefits of doing this type of work. For both professions, the greaiest

- reward for undertaking work ih child custody and access was the opportunity to advocate for the
needs and interests of the children. Second on both lists was a feeling of satisfaction when
custody issues were resolved in a way that was acceptable to everyone involved.

Five additional rewards of practice, each endorsed by one respondent, were noted by the
psychologists: making confident recommendations based on an in-depth analysis, working for the
next generation of healthy adults, seeing through the "smoke and mirrors," balancing practice in
individual therapy with the critical thinking required for CA evaluation, and making child welfare
stop and think. The lawyers also provided three single responses. These responses described
serving justice, educating clients, and changing custody and access arrangements not working for
the child or children involved as rewards of child CA practice.

There were also some shared complaints regarding the stresses of involvement in child
custody and access cases but the two most common stresses named for each professional group
were different. Psychologists most frequently identified the threat of complaints and lawsuits as a
major concern when conducting child custody and access evaluations, followed by the stress of
having to work within the legal framework and testifying in court. For lawyers, the most
frequently mentioned stress was dealing with unreasonable clients. Tied for second for lawyers
were the stresses of dealing with unreasonable lawyers and the impact of child custody and access
on children. h

Altogether the lawyers provided 13 examples of stresses related to child CA practice,

three of which were responses endorsed by only one participant. Psychologists reported 24
examples of CA practice related stresses, 11 of which were endorsed by only one participant.
For lawyers, these responses included the stress of working with lawyers and psychologists who
lose their objectivity and feeling that parental rights are valued over the parents' responsibility to
the child. The single responses from psychologists were varied and included worrying about the
impact of the divorce on the children, trying to resolve complex matters with insufficient

information, concern that their writing skills may not represent all the circumstances accurately,
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Table 20
Rewards of Involvement in Child Custody and Access Evaluation For Psychologists (N=51)

Rewards Frequency Valid %*
Advocating for children/focus on child's interests 21 41%
Satisfaction when resolution is acceptable to all involved 9 18%
Potential to offer help 8 16%
Challenging work 6 12%
Role as educator and consultant 4 8%
Very important work that makes a difference 4 8%
Interesting and varied work (no two cases the same) 4 8%
Good Income 3 6%
Investigative nature of work/exploring family dynamics 3 6%
Resolving conflict/forcing communication between parents 3 6%
Don’t really know 2 4%
Helps families to function post-divorce 2 4%
Interface of psychology and the law/assisting courts 2 4%
Refocus case from adversarial to collaborative 2 4%
Other Rewards (one respondent each) 5 2% each

* Rounded to the nearest percentage
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Table 21

Rewards and Stresses of Involvement In Child Custody and Access Cases for Lawvers (IN=45) -

Frequency Valid %*

REWARDS:

Protecting children/Best Interests of the Child 26 58%
Negotiating reasonable agreement 13 29%
No rewards ‘ 5 11%
Finding creative solutions 3 7%
Finding solutions that allow family to move on 3 7%
Helping to heal human suffering 2 4%
Other rewards (one respondent each) 3 2% each
STRESSES:

Dealing with unreasonable clients 17 38%
Dealing with unreasonable lawyers 7 16%
Impact on children 7 16%
Willingness of parents to involve children in dispute 6 13%
Too adversarial/someone wins, someone loses 6 13%
Too emotionally draining 5 11%
Delays and costs 5 11%
Stakes too high 4 9%
Toughest cases least likely to be resolved 2 4%
Confusing & frustrating outcomes 2 4%
Other stresses (one respondent each) 3 2% each

*Rounded to nearest percentage
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Table 22
Stresses of Involvement in Child Custody and Access Cases for Psychologists (N==51)

Stresses Frequency Valid %*
Danger of complaints, lawsuits, threats _ 17 33%
Testifying in court/legal framework 10 20%
Time pressures 7 14%
Making recommendations parents may not like 6 12%
Demanding, emotionally draining, High conflict 5 10%
Lack of support from professional regulatory body 4 8%
Dealing with uncooperative parents 3 6%
Dealing with uncooperative lawyers 3 6%
Concern reports will be used inappropriately 2 4%
When parents/lawyers lie 2 4%
Lawyers pick apart report losing focus on Best

Interests of child/becoming legal pawn 2 4%
Worry over making recommendations 2 4%
Other stresses (one respondent each) 11 2% each

*Rounded to nearest percentage
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knowing that you can never really "win" in these cases, concern over their position of "power" in
CA evaluations, and concern that the psychologists are acting as lawyers.

How Psychological Services are Helpful and Harmful in Child Custody and Access

Disputes. Psychologists and lawyers were asked to list up to two ways they had found
psychological services to be helpful and up to two ways they had found them to be harmful to the
resolution of child custody and access disputes (see Tables 23, 24, 25, and 26). Psychologists
believed that their services are most helpful in removing the child from the middle of the dispute
and in bringing a clear focus on the best interests of the child to the negotiations. - This particular
service also appeared on the lawyers' list, but in third place. Lawyers indicated psychological
services are most helpful in clarifying the strengths and weaknesses of each party, a benefit that
appears to be directly linked to the adversarial nature of the legal process. A similar response
was provided by one psychologist who indicated that psychological services are helpful in
providing solid evidence for or against one side.

Once again, there were numerous single responses for psychologists regarding how their
services may be helpful to the resolution of child CA disputes. These benefits included providing
information in addition to affidavit material, making recommendations regarding shared
parenting, eliminating blame from the divorce, normalizing the emotional process of divorce for
parents, and offering a different perspective on the situation than that provided by the lawyers.
Single responses from the lawyers regarding the benefits of psychological services in CA cases
included providing an evaluation when the court requests assistance in the decision-making
process, helping the court see into the lives of the family, and providing additional resources and
references. One lawyer indicated that psychological services were not helpful in resolving child
CA disputes.

With regards to how psychological services are harmful to the resolution of child custody
and access disputes, 33% of the psychologists and 33% of the lawyers agreed that psychological
services are harmful when they result in biased evaluations and reports lacking in objectivity.
Psychologists also acknowledged that lack of assessor training or experience and assessment
reports that perpetuate the conflict are also harmful to the resolution of child custody and access
disputes. Lawyers reported that psychological services are harmful when reports are produced
that are too theoretical o unrealistic, when the psychologist's recommendations are unacceptable
to the parents, and when the psychologist moves from a position of providing litigation support to

being the "expert.”
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Table 23
Psvchologists' Beliefs Regarding How Psychological Services are Helpful to the Resolution
of Child Custody and Access Disputes (N=46)

How Psychological Services are Helpful Frequency Valid %*
Clear focus on BIC/remove child from middle 14 30%
Understanding & assessment of issues/dynamics i1 24%
Education (e.g., help parents understand |
impact of their behaviour) 8 17%
Objective independent appraisal/balanced 6 13%
Mediation 6 13%
Clear recommendations based on assessment/solid data 5 11%
Comprehensive report 5 11%
Can highlight areas needing support (e.g., depression) 5 11%
Sorts out psychopathology in parenting 4 9%
Mediation 3 7%
Post-divorce counselling 2 4%
Provide support to family members 2 4%
Encourages communication between parents 2 4%
Single responses (one respondent each) 10 2% each

*Rounded to nearest percentage
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Table 24

Lawyers' Beliefs Regarding How Psychological Services Are Helpful to the Resolution
of Child Custody and Access Disputes (N=48)

How Psychological Services are Helpful Frequency Valid %*
Clarifies positions (strengths/weaknesses) of each party 15 31%
Provides objective documented report by third party 12 25%
Focuses on Best Interests of the Child 8 17%
Assists parties to accept recommendations 6 13%
Provides psychological testing 5 10%
Provides possible workable solutions 5 10%
Helps parties gain insight 4 8%
Helps mediate disputes 3 6%
Helps parents reach own agreement 3 6%
Helps sort out allegations 3 6%
Helps arrange age-appropriate shared parenting 3 6%
Gives parties place to vent and be heard 2 4%
Educates parents 2 4%
Allows for application for summary resolution 2 4%
Single responses (one respondent each) 6 2% each

*Rounded to the nearest percentage
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Table 25

Psychologists’ Beliefs Regarding How Psychological Services are Harmful to the Resolution of

Child Custody and Access Disputes (N=39)

How Psychological Services are Harmful Frequency Valid %*

Biased one-sided assessment/psychologist not honest 15 38%
Assessor lack of training/experience 6 15%
Assessment report perpetuates conflict 5 13%
Misuse of information included in a public report 3 8%
Failure to follow standards of practice 3 8%
Over-reliance on/inappropriate use of test data 3 8%
Failure to do home visits 2 5%
Alliances with one party or with one lawyer 2 5%
Take on role of investigator/judge not psychologist 2 5%
Poor recommendation fail to consider all options 2 5%
3 to 4 hour "wonders"/opinions with little involvement 2 5%
Not harmful 2 5%
Single Responses (one respondent each) 12 3% each

*Rounded to nearest percentage
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Table 26
Lawyers' Beliefs Regarding How Psychological Services Are Harmful to the Resolution
of Child Custody and Access Disputes (N=46)

How Psychological Services are Harmful Frequency Valid %*

Report lacks objectivity/biased evaluation 16 33%
Report too theoretical or unrealistic 7 15%
Recommendations are unacceptable to parents 7 15%
Psychologist moves from litigation support to "expert" 7 15%
Evaluation is incomplete 4 8%
Small inaccuracies that undermine overall authority 4 8%
Failure to provide strategies for reducing conflict 4 8%
High cost discourages use of service/adds to problems 3 6%
Recommends status quo 3 6%
Delay in produéing final report 3 6%
Recommendations inconsistent with report 2 4%
Unilateral evaluation of only one parent 2 4%
Failure to criticize poor parenting 2 4%
Failure to follow College guidelines for CA evaluation 2 4%
Gives unqualified legal advice 2 4%
Evaluator is deceived by one or both parents 2 4%
Not harmful 2 4% .
Single responses (one respondent each) 6 2% each

*Rounded to the nearest percentage
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Psychologists provided twelve ways in which psychological services are harmful to the
resolution of CA disputes that were each endorsed by only one respondent. This list included
making recommendations that address the legal issues but not the overall context, following
cookbook standards created by the psychologists' regulatory body, being unable to directly
address parental conflict, the high costs associated with a CA evaluation, seeing
recommendations ignored, and seeing psychologists attribute psychopathology to the normal
process of grieving the loss of the family. Single responses noted by lawyers included poor
communication with lawyers, recommending lengthy and costly counselling, acting as "hired
guns" for a specific law firm, and failing to explain potential problems revealed in psychological
testing.

How the Legal System is Helpful and Harmful in Child Custody and Access Disputes.

Psychologists and lawyers were also asked to list up to two ways they had found the legal system
to be helpful and up to two ways they had found it to be harmful to the resolution of child custody
and access disputes (see Tables 27, 28, 29 and 30). The primary benefit attributed to the legal
system by both professional groups was the Court's ability to provide a final decision regarding
custody and access. Second on both lists was the ability of the legal system to provide set rules
and guidelines for reaching this final decision. Single responses from the psychologists regarding
how the legal system is helpful to CA dispute resolution included keeping victims of domestic
violence safe, enforcing court orders, using collateral information to decide the Best Interests of
the Child, making decisions re false allegations, and requiring a concrete written parenting plan.
One psychologist indicated they did not believe the legal system was helpful in resolving child
CA disputes. Single responses from the lawyers included establishing child support guidelines,
determining "fitness" to parent, educating clients on how the legal system will follow up on the
case, and assisting the parties to settle without a trial.

There was also consensus between the professional groups on the ways in which the legal
system negatively impacts the resolution of child custody and access cases. Lawyers and
psychologists agreed that the legal process is too adversarial, often resulting in escalation of the
conflict between the parents. Other concerns mentioned by both professional groups were the
long delays associated with due process in the Courts, and the high cost of litigation which limits
service to the lower and middle income class, according to the psychologists, and favors those
individuals with greater financial resources, according to the lawyers. Single responses appear

on their respective tables.
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Table 27
Psychologists' Beliefs Regarding How Legal System Is Helpful to the Resolution
of Child Custody and Access Disputes (N=46)

How Legal System Helps Frequency Valid %*
Timely decisions/Judge makes final decision 14 30%
Provides set rules & guidelines to follow 11 24%
Needs of child put first 6 12%
Clearly identifies issues/relevant factors 5 10%
Fair hearing of all sides/brings reason into process 5 10%
Legal professionals who are well prepared 3 6%
Lawyers who practice "collaborative law" 3 6%
Judicial arbitration/mediation 2 4%
Appointment of a child advocate 2 4%
Court has more information than just CA report 2 4%
High cost takes fight out of parents 2 4%
Sensitive counsel who are genuinely concerned 2 4%
Court ordered CA assessments 2 4%
Judges who understand & make use of CA reports 2 4%
Parenting after separation/educative measures 2 4%
Single responses (one respondent each) 9 2% each

* Rounded to nearest percentage
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Table 28
Lawyers' Beliefs Regarding ’How Legal System Is Helpful to the Resolution of Child
Custody and Access Disputes (N=49)

How Legal System is Helpful Frequency Valid %*
Provides final decision/enforceable closure 24 49%-
Imposes limits/guidelines 10 20%
Where parents are unreasonable/attitude adjustment 9 18%
Due process - both sides heard 7 14%
Protects rights of children/best interests of child 5 10%
Provides enforceable access order 4 8%
Reduces imbalance of power 3 6%
Judge stays with file in future/case management 3 6%
Judge may have creative solutions 3 6%
Can order child custody and access evaluation 3 6%
Process uncovers lying/clarifies the truth 3 6%
Involvement of judge early in the process 2 4%
Single responses (one respondent each) 4 2% each

* Rounded to the nearest percentage
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Table 29 ’
Psvchologists’ Beliefs Regarding How Legal Svstem Is Harmful to the Resolution
of Child Custody and Access Disputes (N=46)

How Legal System is Harmful Frequency Valid %
Too litigious/adversarial (escalates conflict) : 28 61%
Long delays court dates/slow judicial process 13 28%
Expensive/lack of services for lower/middle income 9 18%
Lawyers create delays/cross litigation/unethical counsel 8 17%
Prejudiced judges/judge inexperienced in family law 2 4%
Single responses (dne respondent each) 1 2% each

Applies standard solutions to complex problems/ narrow focus

Failure to act on recommendations due to court applications

Court documents that are harmful to family members

Experienced lawyer runs circles around inexperienced lawyer

Encourages greed in disputing parties

Too strategic without consideration of consequences

Child forced to see parent against wishes/child views not fully recognized
Last minute pressure to settle out of court

Cannot separate adult issues from issues in Child CA dispute

Court accepts part of CA report to justify pre-conceived opinion

Not geared to co-parenting post-divorce

Allows parent to self-represent

Can be used to harass an existing family unit (e.g., ex-spouse & new family)
Too much emphasis on lay concepts of risk, parenting, etc.

Other psychologist criticizes report without seeing the child and court accepts criticism
Exaggerates "critical incidences" that may reflect badly on one parent
Places too much weight on experts . '

Failure to provide follow-up after court decision

*Rounded to nearest percentage
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Table 30 ‘
Lawvers' Beliefs Regarding How Legal System Is Harmful to the Resolution

of Child Custody and Access Disputes (N=46)

How Legal System Harmful Frequency Valid %*
Too adversarial/inflames parties 20 41%
Long delays/slow process 13 27%
Cost/costly relitigation -

favours party with financial resources 9 18%
Cannot adequately resolve problems 5 10%
Early/hasty decisions (e.g., prejudices one party) 4 8%
Biased judges/judge unwilling to listen 4 8%
Does not always hear/represent child's interests 4 8%
Inconsistent decisions 3 6%
False allegations restrict access 3 6%
Favours parties who are unethical/dishonest 2 4%
Emotionally draining/difficult for all parties 2 4%
Court favours status quo 2 4%
Superficial evaluation of parenting 2 4%
Poor understanding of domestic violence 2 4%
Single responses (one respondent each) 1 2% each

Court defers to senior counsel

Inability to enforce access

Lawyers who lose objectivity

Relying too much on CA evaluation

When both parties are good parents
Neglecting to order CA evaluation
Focuses on client rights not responsibilities
Parental alienation

Legal system is not harmful

*Rounded to the nearest percentage
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The Relationships Between Psychologists and Lawyers. Keeping in mind their

professional community overall, both professional groups were asked to characterize the
relationship between psychologists and family lawyers using a seven point Likert scale
(1=Extremely Poor; 2=Very Poor, 3= Poor, 4=Neutral, 5=Good, 6= Very Good, 7=Excellent).
Analyses of variance revealed there were no significant differences on the mean rating of this
relationship for Professional Group or for Gender. Overall, both professional groups rated the
relationship as "Good."

However, there was a significant Gender effect within the psychologists' group (p<.05)
with female psychologists (M = 4.4; SD = .9) characterizing the relationship less favourably than
their male colleagues (M = 5.1; SD = 1.0). While 31% of the male psychologists rated the
relationship as either "Very Good" or "Excellent”, none of the female psychologists rated the
relationship this highly. Fifty-seven percent of the female psychologists rated the relationship as
"Good", 36% rated it as "Neutral”, and seven percent rated it as "Very Poor." By comparison,
46% of the male psychologists rated the relationship as "Good", 17% rated it as "Neutral”", and
6% rated it as "Poor". No male psychologists rated the relationship with lawyers as "Very Poor.”
These results must be interpreted with caution due to the small sample size (female
psychologists=14; male psychologists=35).

There was also a significant effect for Province within the lawyers' group (p<.05) with
Alberta lawyers (M = 5.35, SD = 1.0) characterizing the relationship more favourably than
British Columbia lawyers (M = 4.7, SD = .6). Forty percent of Alberta lawyers rated the
relationship as "Very Good" or "Excellent" compared to only seven percent of British Columbia
lawyers. Forty percent of Alberta lawyers rated the relationship as "Good" compared to 61% of
British Columbia lawyers. The lowest rating assigned to this relationship by lawyers was
"Neutral." Twenty percent of Alberta lawyers and 32% of British Columbia lawyers endorsed
this rating.

Participants were also asked for suggestions on how to improve communication between
psychologists and lawyers. The two most frequently proposed ideas by both professional groups
were collaborative educational and informal cross-disciplinary meetings or aﬁiliations (see Table
31). The lawyers also suggested there needs to be clarification of the custody and access
evaluator's role and mandate, and they endorsed the need for clearer guidelines regarding
communication between psychologists and lawyers during the custody and access evaluation
process. For their part, psychologists suggested it would be helpful for lawyers to learn more
about the strengths and limits of psychological testing, and for both professional groups to
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Table 31

Suggestions for Improving the Communication Between Psychologists (N=40)
and Lawyers (N=39)

Suggestions Frequency Valid %*

PSYCHOLOGISTS' SUGGESTIONS:
Collaborative educational opportunities 14 35%
Informal cross-disciplinary meetings/affiliations 12 30%

Lawyers need to learn more about strengths/limits

of psychological assessment 4 10%
Need better understanding of each profession's role in CA cases 4 10%
Other suggestions (one respondent each) 6 3% each

LAWYERS' SUGGESTIONS:

Collaborative educational opportunities 13 33%
Informal cross-disciplinary meetings/affiliations 11 28%
Clarification of CA Evaluator's Role/Mandate 11 28%
More communication/clear communication guidelines 8 21%
Psychologists need to understand adversarial process 2 5%
Better mutual understanding & respect 2 5%
Case Conferencing 2 5%
Improvements riot needed 2 5%
Other suggestions (one respondent each) 1 3% each

*Rounded to the nearest percentage
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develop a better understanding of each profession's role in child custody and access cases.

Single responses from psychologists for improving the professional relationship between
psychologists and lawyers included allowing more communication during the CA evaluation
process, changing the focus of CA disputes from adversarial to mediation/dispute resolution,
providing child advocates, and encourage case conferencing between the lawyers and the
psychologist. Single responses from lawyers for improving this relationship included developing
academic sources that could be accessed by both professional groups, creating internet discussion
boards, and creating greater flexibility regarding schedules and fee for service.

Summary of Key Findings: Comparisons of Psychologists and Lawvers. A significant
difference was found for Age between the two professional groups with psychologists being, on

average, nearly six years older than lawyers and females being significantly younger than males.
A significant difference for Gender was also found between the two professional groups. In the
psychologists’ sample there were more male than female practiﬁoners, while in the lawyers'
sémple the demographic was reversed. Psychologists averaged significantly more years of
experience than lawyers, and male practitioners had significantly more years of experience than
female practitioners. Psychologists were significantly more familiar with professional guidelines
and standards of practice for CA evaluators than lawyers. A significant effect for Gender was
found for Accepting Referrals with 26% of female practitioners indicating they no longer accept
referrals compared to 7% of male practitioners.

The majority of psychologists and lawyers agreed that psychologists should continue to
gather information and make recommendations in their role as child CA evaluators.
Psychologists believed that lawyers provide information regarding home visits, provide specific
information regarding psychological testing, and review the final CA report with another mental
bealth professional signiﬁcaﬁtly more than lawyers reported providing these services to their
clients. With regards to case conferencing in Court ordered CA evaluations, psychologists
indicated these case conferences should be held significantly more often than lawyers would
prefer. Both professional groups characterized the nature of the relationship between
psychologists and lawyers as "good.” However, female psychologists rated this relationship less
favorably than their male colleagues, and Alberta lawyers, particularly females, rated this

relationship more favorably than British Columbia lawyers.
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Inferential Statistics: The BICQ-R
The following section reports the results of statistical analyses used to test the central

hypotheses related to the BICQ-R. The means, standard deviations, and rank ordering of the 77

items found on the BICQ-R are reported and significant differences in the rating of these items by

psychologists and lawyers are noted. Also included in this section is an exploration of within

group and between group differences for psychologists' and lawyers' ratings of the BICQ-R items.
Internal Reliability of the BICOQ-R. It was originally hypothesized that the BICQ-R

could be understood as a single construct representing the Best Interests of the Child Criterion.
However, within this construct, it was hypothesized there were three areas of assessment that
represented the relational, the abilities of the parents, and the needs of the child aspects of the
BIC criterion. The subject to variable ratio (105 to 77) for this study made factor analyses of
these data unreliable, particularly any attempts to compare the factor structure between the
psychologists and the lawyers. However, testing was done to explore the internal consistency of
the BICQ-R as a whole and for the three areas of assessment for each professional group.

To test the internal reliability of each of the areas of assessment and of the BICQ-R as a
whole, coefficient alpha (Cronbach, 1951) was computed for each professional group for each
assessment area and for the BICQ-R as a whole. The resulting reliability estimates for the
relational assessment area (psychologists' alpha = .86; lawyers' alpha = .87), the abilities of the
parents assessment area (psychologists' alpha = .88; lawyers' alpha = .90), and the needs of the
child assessment area (psychologists' alpha = .91; lawyers' alpha = .90) suggests adequate internal
consistency for items within each area of assessment. The internal reliability of each of the areas
of assessment and of the BICQ-R as a whole was also computed for the total sample (N=105;
psychologists and lawyers combined). The resulting reliability estimates for the relational
assessment area (alpha = .90), the abilities of the parents assessment area (alpha = .91), the needs
of the child assessment area (alpha = .92) provides further confirmation of the internal |
consistency of each of the assessment areas.

Overall Ranking of the Best Interests of the Child Criterion. Using the respondents’

ratings of the extent to which each item should be considered in determining child custody and
access, mean scores and standard deviations for each item were calculated for both psychologists
and lawyers. A rank ordering of these 77 items is presented in Table 32, which is organized
according to the psychologists' rank ordering of the items. The ranking assigned to each item by
the lawyers is also provided. Significant differences in the mean score assigned to each of the

items by the two professional groups are noted. Although the lawyers did not rank all of the
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items the same order as the psychologists, there are only two differences in the actual content of
the top 30 items. The lawyers did not endorse "each parent's parenting style (e.g., discipline)" '
and "the child's fears regarding the current family situation” (ranked 28" and 29" respectively by
psychologists) in their top 30 items. However, they included "physical violence in the parents’'
relationship” (ranked 32™ by psychologists) and "each parent's ability to maintain the child's
interests” (ranked 49" by psychologists) in their list of the top 30 items for consideration in child
custody and access cases. Therefore, for lawyers, there are 18 items from the relational
assessment area, 7 items from the abilities of the parents assessment area, and 5 items from the
needs of the child assessment area in the 30 items that were rated most highly. As ranked by the
psychologists, out of the top 30 items, 17 items are from the relational assessment area, 7 items
are from the abilities of the parents assessment area, and 6 items are from the needs of the child
assessment area.

The respondents' ratings of each item were also used to calculate overall means and
standard deviations for each of the areas of assessment. Psychologists ranked the overall
importance for consideration of the assessment areas in the following order: first, the relational
assessment area (M= 5.39; SD = .51); second, the needs of the child assessment area (M = 4.92;
SD = .67); and third, the abilities of the parents assessment area (M = 4.66; SD = .49). Lawyers'
overall mean ranking of the assessment areas was the same as psychologists with the relational
assessment area first (M=4.77; SD = .58), the needs of the child assessment area second (M =
4.34; SD = .72), and the abilities of the parents third (M = 4.34; SD = .72). There was a
significant difference in the overall mean ratings assigned to each assessment area by
psychologists and lawyers with lawyers' ratings being significantly lower than psychologists’
ratings in all of the assessment areas (p < .001).

Within Professional Group Differences. Within the lawyers' sample, multivariate

analysis of variance revealed no significant differences for Province, Training in Divorce
Mediation, Coaching for Psychological Tests, or Gender on the relational, the needs of the

child, or the abilities of the parents assessment areas’. The possible effects of Years of

* The large number of comparisons being completed on the BICQ-R items increases the possibility of a
Type 1 error, and the small sample size creates concerns regarding the power of the analyses to detect
significant differences between groups leading to possible Type II errors. Therefore, the accepted standard
approach of a mulitivariate significance level of .05 (to control for Type I errors) and a univariate
significance level of .05 (to protect against possible Type II errors) was chosen.
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Table 32

Best Interests of the Child Criteria Rated by Psychologists and Lawyers as to the Extent Each Item o
Should be Considered in Determining Child Custody and Access: Rank Ordered According to

Psychologists' Means (Overall Ranking for Lawyers = Rank) (Psychologist N=52: Lawyers N=33)

Best Interests Criteria Psychologists Lawyers
M (SD) M (SD) (Rank)

1. History of sexual abuse of the child by parent (RA3+) ................. 6.79 (0.57) 6.68 (0.70) (1)
2. History of physical abuse of the child by parent (RA16) ................ 6.60 (0.75) 642 (0.80) (@
3. History of neglect/emotional abuse of the child by parent RA26)..... 6.58 (0.67)  6.04 (1.13)* 4
4. Overall quality of parent-child relationship (RAS) ........cooceeiieii, 6.25 .(0.79) 5.17 (L.16)**(15)
5. Preferences of child age 15.-or older (NC18) ..o, 625 (091) 6.11 (1.05) (3)y .
6. Level of parental conflict (RA1) .......oviievrveeenierirrriieensinmnnne 6.19 (0.97) 4.92 (1.17)** (21)
7. Willingness to let child maintain contact other parent (RA4) ........ 6.17 (0.90) 6.04 (1.13) (5
8. Parent's ability to separate child's needs from their own (AB28) ..... 6.12 (0.86) 5.81 (L.14) (6)
9. Emotional needs of the child (NC7) ......coooeiiiiiiiiiii e 6.10 (0.93) 540 (1.200* (9)
10. Parent's ability to provide a safe physical environment (AB24) ...... 6.02 (1.18) 562 (1200 (8)
11. Attempts to influence the child against the other parent (RA18) ...... 5.92 (1.05) . 5.68 (1.00) (7)
12. Parent's current drug/alcohol use (AB5) ..coooveiiiii i 590 (1.07) 539 (1.27) (10)
13. Allegations of physical abuse of the child by parent (RA11) ......... 5.85 (1.32) 5.08 (1.56)* (19)
14. Each parent's ability to meet child's health needs (AB7) ................ 5.78 (0.98) 523 (1.16)* (12)
15. Each parent's affection for child (RAI0) ...l 575 (1.08) 5.19 (1.30) (14)
16. Allegations of sexual abuse of the child by parent (RA7) ............. 575 (1.37)y 510 (1.55) (A7)
17. Preferences of a child ages 12-14 yrs old (NC17) ....coooeveneninnie 573 (1.01) 526 (1.40) (b
18. Level of conflict between each parent and child (RA2S5) .............. 5.7V (1.07) 491 (1.24)**(22)
19. Allegation neglect/emotional abuse of child by parent(RA21) ....... 571 (1.32) 4.82 (1.57)* (26)
20. Child's affection for each parent (RA2) .........ovvervninii i, 5.69 (1.04) 4.90 (1.06)**(23)
21. Parents’ ability to cooperate on parenting matters (RA12) ............ 5.69 (1.23) 5.08 (1.19) (18)
22. Willingness protect child from interparental conflict (AB16) .........  5.60 (1.03) 517 (1.17) (16)
23. Each parent's psychological adjustment (AB9) ......................... 560 (1.22) 4.79 (1.23)** (27)
24. Way in which parent's express their conflict (RA13) .............. e 550 (1.21) 485 (1.23)f (24)
25. Child's need for relationship with siblings (NC1) .....ccccoveenennne 547 (1.07) 476 (1.43)* (28)
26. Each parent's willingness to share parenting (RA23) .................. 544 (1.09) 4.83 (1.12)* (25)
27. Each parent's feelings of responsibility for the child (RA20) ........ 542 (1.13) 4.66 (1.44)* (30)
28. Each parent's parenting style (e.g. discipline practices) (AB18)...... 5.35 (1.06) 430 (1.03)** (47)
29. Child's fears regarding the current family situation (NC9) ............ 5.35 (120) 4.49 (1.200* (38)
30. Child's special healthneeds (NC4) .......ccoiiniiniiiiiiiininnnns 526 (1.03) 5.19 (1.14) (13)

+ Ttem’s assigned number on the BICQ-R
*p<.l
** p <.001
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Table 32 (continued)
Best Interests of the Child Items Rated by Psychologists and Lawvers as to the Extent Each Item Shouldbe -

Considered in Determining Child Custody and Access

Best Interests Criteria ‘Psychologists Lawyers
M (SD)  M(SD) (Rank)

31. Each parent's preferences for possible shared parenting plans (RA8) 526 (127) 4.54 (1.18)* (33)

32. Physical violence in the parent's relationships (RA15) ................ 525 (1.22) 494 (1.22) (20)
33. Child's perception of relationships with family members (NC13) .... 521 (1.13) 4.29 (1.12)** (49)
34. Child's need to be with "psychological” parent (NC2) ................. 516 (1.36) 437 (1.52) (43)
35. Likelihood of parent moving child from jurisdiction (AB29) ......... 510 (1.09) 449 (1.28) (39
36. Extent of parent-child contact before the separation (RA17) 508 (1.15) 452 (1.0D)* (35)
37. New partner's contribution to parenting (RA19) .......ccoevvvirnneens 5.06 (1.00) 4.19 (1.08)** (53)
38. Each parent's history of drug/alcohol use (AB6) ..........c.evvnnnnnen. 504 (1.31) 4.50 (1.35) (36)
39. Preferences of child ages 9- 11 years old (NC16) ....ccceeevenenen..os 520 (121) 428 (1.39) (50)
40. Parents’ history of sharing parenting (RA6) .........ccociimniiinnnene 500 (1.14) 464 (127) (31
41. Each parent's psychological history (AB19) ............ e ere s 498 (1.21) 425 (1.33)* (52)
42. Child's need to maintain a daily routing (NC6) .............cconnennen.. 490 (0.96) 4.19 (1.09* (54)
43. Each parent's ability to provide access appropriate education (AB4). 490 (1.02) 447 (1.28) 1D
44. Length of time child has been in current living situation (NC19) 489 (1.28) 434 (1.28) 44)
45. Each parent's ability to maintain child's daily routine (AB20) 487 (0.89) 427 (0.96)* (51)
46. Child's need to see grandparents/extended family (NC12) ........... 4.87 (0.89) 445 (095  (42)
47. Child's academicneeds (NCII) ......oooiiiiiiiiiiiiiiiiiiiiee e, 4.85 (0.96) 4.53 (0.93) (34
48. Each parent's ability to maintain the child's interests (AB 27) ........ 4.81 (0.86) 466 (1.07) (29
49. Willingness to provide child contact with extended family (ABS)... 4.81 (1.03) 4.47 (1.01) (40)
50. Each parent's ability to keep siblings together (AB30) ................. 478 (1.19) 460 (1.04) (32)
51. The child's interests and preferred activities (NC8) .................... 477 (0.90) 432 (1.02) (46)
52. Each parent's access to support from family/friends (AB17) .......... 471 (0.98) 4.04 (0.81)**(55)
53. Intellectual needs of the child (NC3) ......coiiiiiiiin i 4.69 (1.04) 449 (1.05) (37
54. Extent of parent-child contact during separation (RAS) .............. 466 (1.25) 433 (1.03) @5)
55. Each parent's criminal history (AB12) .........cooiiiiniiinininen.n. 4.63 (1.05) 3.56 (1.42)** (66)
56. Each parent's ability provide stable community involvement(AB23) 4.48 (0.98) 3.93 (0.94)* (59)
57. Child's cultural needs (NC5) ..c.covmrriiii v 448 (0.98) 398 (L10) (57

58. Each parent's ability to provide access to same age children (AB25). 4.46 (1.05) 3.79 (1.01)* (63)
59. Each parent's capacity contribute child's moral development (AB2).. 4.42 (0.96) 430 (1.12) (48)

60. Child's need to maintain contact with friends (NC10) ................. 444 (107 396 (1.02) (58)
61. Each parent's physical health (AB31) ...cccoriiiiiiiioiiiiieiennneennns 439 (1.01) 3.88 (0.93) (61)
62. Each parent's ability to provide "family” environment (AB13) ....... 439 (1.17) 3.65 (1.02)* (64)
63. Preferences of child ages 6-8 years (NCI5) c....ooiieieiiiiiiiinnnen 423 (1.29) 3.57 (1.53) (65)
64. Each parent’s ability to meet child's cultural needs (AB15) ........... 4.14 (0.82) 3.79 (0.79) (62)
65. Each parent's understanding of child development (AB1) ............ 4.14 (0.99) 4.04 (1.18) (56)
*p<.0l

% p < 001
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Table 32 (continued)
Best Interests of the Child Criteria Rated by Psychologists and Lawyers as to the Extent

Each Item Should be Considered in Determining Child Custody and Access

Best Interests Criteria ' Psychologists Lawyers

M (D) M(SD)(Rank)
66. Each parent's history of neglect/emotional abuse (AB26) ............. 4.12 (1.32) 3.27 (1.35)* (68) -
67. Each parent's cognitive ability (AB10) ..o 4.02 (1.06) 3.85 (1.06) (60)
68. Each parent's history of physical abuse (AB22) .........cccccvennninn. 387 (127 3.19 (1.37) (70)
69. Each parent's history of sexual abuse (AB3) ........coovvvniriniinnin, 3.83 (1.18) 334 (1.41) (67)
70. Each parent's financial sufficiency (AB14) ..........cocoviiiiiiinnn, 3.69 (1.00) 323 (1.17) (69)
71. Preferences of child ages 0-5 years (NC14) ....oooivvvvnniorerennnnnn. 3.65 (1.43) 2.83 (1.63) (72)-
72. Keeping young child and mother together (RA14) ..................... 3.56 (1.22) 3.04 (1.30) (71)
73. The child's gender (NC20) ...iouoiniiiirniinii i 3.00 (134) 1.89 (0.95)**(75)
74. Each parent's sexual orientation (AB11) .......coocoiiiiiinn.s. 2.80 (1.22) 1.94 (1.23) (74)
75. Each parent's religious orientation (AB21) .........ooovviniiiiinoin. 2.69 (1.00) 2.17 (1.03) (73)
76. Keeping parent-child of the same gender together (RA24) ........... 2.60 (0.93) 1.79 (0.84)**(76)

77. Extent each parent responsible for dissolution of marriage (RA22).. 2.54 (1.04)

*p<.01
** p < 001

1.68 (0.98)**(77)
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Experience’ and Percentage of Practice in Family Law as covariates were also tested on group
differences for Province, Training in Divorce Mediation, Specific Coaching for Psychological Tests,
and Gender using multivariate analysis of variance. Results from these analyses were similar to the
results obtained for group differences without adjustment for the covariates with no changes in the
multivariate levels of significance.

For psychologists, multivariate analysis of variance revealed no significant differences for
Province®, Highest Degree Earned, Theoretical Orientation or Training in Divorce Mediation on any
of the three assessment areas. There was, however, a signiﬁcant difference for Gender on the
abilities of the parents assessment area (p<.05). Psychologists' ratings were also tested for the
possible effects of Years of Experience Conducting CA Evaluations and Percentage of Practice in
CA Evaluations as covariates on differences for Highest Degree Earned, Theoretical Orientation,
Training in Divorce Mediation, and Gender using multivariate analysis of variance. For the
relational assessment area and for the needs of the child assessment area, the results of these analyses
were similar to the results obtained for group differences without adjustment for the covariates.
However, when Percentage of Practice was tested as a covariate on Gender group differences for the
abilities of the parents assessment area, there was a slight increase in the multivariate level of
significance (p<.02). An examination of this assessment area revealed four items that were
significant for Gender at the univariate level: each parent's ability to separate the child's needs from
their own (male M = 5.92, SD= .83; female M = 6.60, SD=.74; p<.01), each parent's ability to
maintain the child's routine (male M = 5.08, SD = .80; female M = 4.33, SD = .90; p< .01), each
parent's ability to provide a family environment (Male M = 4.6, SD~=1.0; female M = 3.7, SD = 1.0;
p<.05), and each parent's ability to meet the child's cultural needs (male M = 4.3, SD=.88; female M
=3.73, SD = .46; p<.05).

Between Professional Group Differences. When the psychologists sample and the lawyefé

sample were combined, multivariate analysis of variance revealed significant differences for
Professional Group on the relational assessment area (p<. 001), the abilities of the parents

assessment area (p<. 001), and the needs of the child assessment area (p<.001) (See Tables 33, 34,

3 Age and Years of Experience were highly correlated for both samples (r >.70, p<.01). Given that highly
correlated covariates do not contribute additional adjustment to the DV, no further analyses using Age as a
covariate were pursued.

§ There were no significant differences for Province on any of the analyses performed for this study. To
simplify the Results, Province will no longer be reported as part of the analyses.
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and 35). On average, psychologists rated the extent each of the items on all three assessment areas
should be considered in determining child custody and access higher than the ratings assigned by
lawyers. Using multivariate analysis of variance, the possible effects of Years of Experience as a
covariate were tested on group differences for Professional Group but no changes in the multivariate
levels of significance were found. The possibility of a Professional Group by Gender interaction was
tested for all three areas of assessment, but no significant multivariate differences were found.

Using multivariate analysis of variance, the combined sample was also tested for group
differences for Training in Divorce Mediation and Gender with and without Years of Experience as a
possible covariate. No significant group differences at the multivariate level were found for
Training in Divorce Mediation on any of the three areas of assessment nor were any significant
group differences found for Gender on the relational and the needs of the child assessment areas.
Years of Experience as a covariate did not change the multivariate level of significance for these
tests. | However, a significant difference for Gender was found on the abilities of the parents
assessment area (p<.01). When the possible effects of Years of Experience as a covariate for
Gender on the abilities of the parents assessment area were tested, a significant difference for Gender
still remained (p<.05). An exploration of the ability of the parents assessment area for univariate
levels of significance revealed three items with significant gender differences: the sexual orientation
of the parent (male M = 2.79, SD = 1.39; female M = 1.88, SD = .98; p<.01), the ability of each
parent to provide a "family" environment (male M = 4.45, SD = 1.12; female M = 3.50, SD = .97,
p<.001), and each parent's financial sufficiency (male M = 3.74, SD = 1.08; female M =3.13,SD =
1.06; p<.05). On all three of these items, the assigned ratings were significantly lower for females

than for males.

The Impact of Personal Custody and Access Experience on BICO-R Ratings. One hypothesis of
this study was that a personal history with child custody and access might influence the way a
psychologist or lawyer rated the items on the BICQ-R. An optional question was used to explore
this hypothesis. Respondents were asked whether or not they had ever been personally involved in a
child custody and access dispute. Of the 50 lawyers who responded, ten (20%) reported they had
been personally involved in a child custody and access dispute. Of the 51 psychologists who
responded, nine (18%) reported they had been personally involved in a child custody and access
dispute. Given these small samples, these results are considered exploratory in nature.

Multivariate analyses of within group differences for lawyers revealed no significant

multivariate differences for Personal CA Experience on any of the three areas of assessment. No
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Items Rated by Psychologists and Lawvers as to the Extent Each Item Should be Considered in

Determining Child Custody and Access: Relational Assessment Area

Rank Ordered by Psychologists’ Mean Rating (Psychologist N=52: Lawyers N=53)

Relational Area of Assessment Psychologists Lawyers
M SD M (D

History of sexual abuse of the child by parent (RA3+) ................. e 6.79 (0.57) 6.68 (0.70)
History of physical abuse of the child by parent (RA16) .................... 6.60 (0.75) 6.42 (0.80)
History of neglect/emotional abuse of the child by parent RA26)......... 6.58 (0.67) 6.04 (1.13)*
Overall quality of parent-child relationship (RA9) .............coiennii 6.25 (0.79) 517 (1.16)**
Level of parental conflict (RAT) oo 6.19 (0.97) 492 (L.1N**" .
Willingness to let child maintain contact other parent (RA4) ............. 6.17- (0.90) 6.04 (1.13)
Attempts to influence the child against the other parent (RA18) .......... 5.92 (1.05) 5.68 (1.00)
Allegations of physical abuse of the child by parent (RA11) .............. 5.85 (1.32) 5.08 (1.56)*
Fach parent's affection for child (RAIO) .. ... 5.75 (1.08) 5.19 (1.30)
Allegations of sexual abuse of the child by parent (RA7) .................. 5.75 (1.37) 5.10 (1.55)
Level of conflict between each parent and child (RA25) ........c..ccueeee. 571 (1.07) 491 (1.24)**
Allegation neglect/emotional abuse of child by parent(RA21) ............. ' 5.71 (1.32) 4.82° (1.57)*
Child's affection for each parent (RA2) ......ccoovviiiiiiininnie e, 5.69 (1.04) 4.90 (1.06)**
Parents' ability to cooperate on parenting matters (RA12) .................. 5.69 (1.23) 5.08 (1.19)
‘Way in which parent's express their conflict (RA13) ...........cooeeiine. 5.50 (1.21) 485 (1.23)*
Each parent's willingness to share parenting (RA23) .......c.coovvvennnnes 544 (1.09) 4.83 (1.12)*
Each parent's feelings of responsibility for the child (RA20) .............. 542 (1.13) 4.66 (1.44)*
Each parent's preferences for possible shared parenting plans (RAS8) ..... 5.26 (1.27) 454 (1.18)*
Physical violence in the parent's relationships (RA15) .........coveiiinnnn 525 (1.22) 494 (1.22)
Extent of parent-child contact before the separation (RA17) ............... 5.08 (1.15) 452 (1.01)*
New partner’s contribution to parenting (RA19) .................. eernneas 5.06 (1.00) 4.19 (1.08)**
Parents' history of sharing parenting (RA6) ... 5.00 (1.14) 4.64 (1.27)
Extent of parent-child contact during separation (RAS) ..................... 4.66 (1.25) 433 (1.03)
Keeping young child and mother together (RA14) ...........ooooiiinnn. 3.56 (1.22) 3.04 (1.30)
Keeping parent-child of the same gender together (RA24) ................ 2.60 (0.93) 1.79 (0.84)**
Extent each parent responsible for dissolution of marriage (RA22) ....... 2.54 (1.04) 1.68 (0.98)**

Mean Rating of Extent of Consideration for Relational Assessment Area 539 (0.51) 4.77 (0.58)**

+ Item’s assigned number on the BICQ-R
*p<.01
**p <.001
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Table 34

Items Rated by Psychologists and Lawyers as to the Extent Each Item Should be Considered in
Determining Child Custody and Access: Abilities of the Parents Assessment Area

Rank Ordered by Psychologists' Means (Psychologist N=52: Lawvyers N=53)

Abilities of Parents Assessment Psychologists Lawyers

M 6D M 6D
Parent’s ability to separate child's needs from their own (AB28+) ......... 6.12 (0.86) 581 (1.14)
Parent's ability to provide a safe physical environment (AB24). ............ 6.02 (1.18) 562 (1.20)
Parent's current drug/alcoholuse (AB5 ) ..oioiirieiriiiiii s 590 (1.07) 539 (1.27)
Each parent's ability to meet child's health needs (AB7) .................... 5.78 (0.98) 523 (1.16)*
Willingness protect child from interparental conflict (AB16) .............. 5.60 (1.03) 517 (.17 -
Each parent's psychological adiustment (AB9) .............coovimniniii 5.60 (1.22) 479 (1.23)**
Each parent's parenting style (e.g. discipline practices)(AB18) ............. 5.35 (1.06) 430 (1.03)**
Likelihood of parent moving child from jurisdiction (AB29) ............... 5.16 (1.09) 449 (1.28)
Each parent's history of drug/alcoholuse (AB6) .......cooooiiiiiinninnin, 5.04 (1.31) 4.50 (1.35)
Each parent's psychological history (ABI9) .....oeeviiviiiiiieee 498 (1.21) 425 (1.33)*
Each parent's ability to provide access appropriate education (AB4) ...... 4.90 (1.02) 4.47 (1.28)
Each parent's ability to maintain child's daily routine (AB20) .............. 4.87 (0.89) 427 (0.96)*
Each parent's ability to maintain the child's interests (AB27) .............. 4.81 (0.86) 4.66 (1.07)
Willingness to provide child contact with extended family (ABS) .......... 4.81 (1.03) 447 (1.0
Each parent's ability to keep siblings together (AB30) ....................... 478 (1.19) 4.60 (1.04)
Each parent's access to support from family/friends (ABI17) ................ 471 (0.98) 4.04 (0.81)**
Each parent's criminal history (ABI2) ..iooimiiiiiiiiiii e 4.63 (1.05) 356 (1.42)**
Each parent's ability provide stable community involvement (AB23) .... 4.48 (0.98) 3.93 (0.94)*
Each parent's ability to provide access to same age children (AB25) ...... 446 (1.05) 3.79 (1.0)*
Each parent's capacity contribute child's moral development (AB2) ....... 4.42 (0.96) 430 (1.12)
Each parent's physical health (AB31) ... 4.39 (1.01) 3.88 (0.93)
Each parent's ability to provide "family” environment (AB13) ............. 439 (L1D) 3.65 (1.02)*
Each parent's ability to meet child's cultural needs (AB15) ................. 4.14 (0.82) 3.79  (0.79)
Each parent's understanding of child development (AB1+) ................. 4.14 (0.99) 404 (1.18)
Each parent's history of neglect/emotional abuse (AB26) ................... 412 (1.32) 327 (1.35)*
Each parent's cognitive ability (ABI0) ... 4.02  (1.06) 3.85  (1.06)
Each parent's history of physical abuse (AB22) ..........cc..coociiiiinnnan, 3.87 (1.27) 3.19 (1.37)
Each parent's history of sexual abuse (AB3) ......ccoooviiiiiiiiininieniine 3.83 (1.18) 3.34 (1.41)
Each parent's financial sufficiency (AB14) ......cccocoiviiiiiiirmeenniinnenn. 3.69 (1.00) 323 (117
Each parent's sexual orientation (ABI1) ......c.cooiiiniiiiiiiiins 2.80 (1.22) 1.94 (1.23)*
Each parent's religious orientation (AB21) ..........ooootiiiiiiininnn. 2.69 (1.00) 217 (1.03)
Mean Rating of Extent of Consideration Abilities of Parents Assessment  4.66 (0.49) 4.13 (0.58)**

+ Item's assigned number on the BICQ-R
*p<.01; **p<.001
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Table 35

Items. Rated by Psychologists and Lawyers as to the ExtentEach Item Should be Considered in

Determining Child Custody and Access: Needs of the Child Assessment Area
Rank Ordered by Psychologists' Means (Psychologist N=52: Lawyers N=53)

Needs of the Child Assessment Area Psychologists Lawyers

M ED M (SD)
Preferences of child age 15 or older (NC18+) coocvniivevniiiinieniiieneee. 625 (0.91) 6.11 (1.05)
Emotional needs of the child (NC7) .....c.cooiiiiiiiiiiii 6.10 (0.93) 540 - (1.20)*
Preferences of a child ages 12-14 years old (NC17) ......cciiiiiininiis 573 «(1.0D 5.26 (1.40)
Child's need for relationship with siblings (INC1) .....ccooienviinininn. 547 (1.07) 4.76 (1.43)*
Child's fears regarding the current family situation (NC9) ................... 5.35 . (1.20) 449 (1.20 -
Child's special health needs (NC4) .............iiiiiiin, 526 (1.03) 5.19 (1.14)
Child's perception of relationships with family members (NC13) ........... 521 (1.13) 429 (1.12)**
Preferences of child ages 9 — 11 years old (NC16) ...coeeviieeniiiiiiinn, 520 (121 428 (1.39)
Child's need to be with "psychological” parent (NC2) .............coooeene. 5.16 (1.36) 437 (1.52)
Child's need to maintain a daily routing (NC6) .........coevrriiiveiiinninn 4.90 (0.96) 4.19 (1.09)*
Length of time child has been in current living situation (NC19) ........... - 4.89 (1.28) 434 (1.28)
Child's need to see grandparents/extended family (NC12) .................. 487 (0.89) 445 (0.95)
Child's academic needs (NCI1) ... e, 4.85 (0.96) 4.53 (0.93)
The child's interests and preferred activities (NC8) ......................... 4.77 (0.90) 432 (1.02)
Intellectual needs of the child (NC3) .................... et 4.69 (1.04) 449 (1.05)
Child's cultural needs (NC5) ..o e 448 (0.98) 398 (1.10)
Child's need to maintain contact with friends (NC10) ....................... 444 (1.07) 3.96 (1.02)
Preferences of child ages 6-8 years (NC15) .........ccoovevveeeeneinneennnnn, 423 (1.29) 3.57 (1.53)
Preferences of child ages 0-5 years (INC14) ...ooovieeiiniieeiiiinirininnnn, 3.65 (1.43) 2.83 (1.63)
The child's gender (NC20) w..vevineniniiiiniie i e e 3.00 (1.34) 1.89 (0.95)**

Mean Rating of Extent of Consideration Needs of the Child Assessment 4.92 (0.67)

+ Jtem's assigned number on the BICQ-R
*p<.01
** p <.001

434 (0.72)**
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significant Gender by Personal CA Experience interactions were found on any of the assessment
areas, nor were there any changes in the multivariate levels of significance when Years of
Experience was introduced as a covariate.

The psychologists' sample also did not reveal any significant multivariate differences for
Personal CA Experience on the three areas of assessment. However, there was a trend towards
multivariate significance for Personal CA Experience on the abilities of the parents assessment area
(p<.07). The effects of Percehtage of Practice and Years of Experience as possible covariates were
tested for Personal CA Experience on the abilities of the parents area. Percentage of Practice did not
change the level of multivariate significance, but this significance level dropped when the effects of
Years of Experience as a covariate were tested (p<.10).

Multivariate analysis of variance of the psychologists' sample also revealed a trend towards
significance on the relational assessment area for a Gender by Personal CA Experience interaction
- (p<.09). However, the multivariate level of significance for this assessment area also dropped
(p<.11) when a test of the effects of Years of Experience as a covariate was calculated.

In order to tease out possible within groups' differences, Gender effects were explored by
performing multivariate analyses of variance on female lawyers and psychologists (six with Personal
CA Experience, 41 without) and male lawyer and psychologists (13 with Personal CA Experience,
41 without). For the female sample, multivariate analysis of the effects of Personal CA Experience
and of a Personal CA Experience by Professional Group interaction revealed no significant group
differences for any of the areas of assessment. Testing for the possible effects of Years of
Experience as a possible covariate did not change the multivariate levels of significance. It is
possible that with a sample of only six females with personal CA experience, there was insufficient
power in these analyses to produce any significant differences.

For males, multivariate analyses of the effects of Personal CA Experience also revealed no
significant differences on any of the three assessment areas of the BICQ-R. However, multivariate
analysis of variance of a possible Personal CA Experience by Professional Group interaction yielded
significant multivariate differences for the abilities of the parents assessment area (p<.05) and for the
relational area of assessment (p<.001). These multivariate significance levels did not change when
the possible effects of Years of Experience as a covariate were tested.

A summary of significant univariate tests for the abilities of the parents and the relational
areas of assessment are provided in Table 36. Within the abilities of the parents assessment area, it
is somewhat difficult to discern a pattern of interaction for Personal CA Experience by Professional

. Group. On some items, individuals with personal CA experience within both professional groups
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rated the items higher than those individuals without such experience, and in some instances they
rated the items lower. However, a close inspection of these variables reveals an interesting pattern.
If the direction of the change for male psychologists was from a lower score for those with personal
CA experience to a higher score for those without, then the lawyers' sample was the opposite, with
higher scores from lawyers with personal CA experience to lower scores from those without this
experience and vice versa. For the relatibnal assessment, a clear pattern of interaction can be
discerned for these three items. Male psychologists with personal CA experience rated these three
items higher than male psychologists without personal CA experience, while male lawyers With
personal CA experience rated the items lower than male lawyers without personal CA experience
with the greatest changes occurring within the lawyers' sample.

Finally, an exploration of between groups differences was conducted with Personal CA
Experience being the primary independent variable of interest. Multivariate analyses of variance of
the combined sample (i.e., both professional groups) did not reveal any significant differences for
Personal CA Experience for any of the three areas of assessment. However, when testing was done
for a possible Personal CA Experience by Professional Group interaction, a significant multivariate
effect was found for the relational area of assessment (p.<.01). An examination of the univariate
tests for this assessment area revealed only one significant item, the way parents express their
conflict with each other (Psychologists with Personal CA Experience: M=4.78, SD=1.09;
Psychologists without Personal CA Experience: M=5.62, SD= 1.19; Lawyers with Personal CA
Experience: M=5.20, SD = 1.48; Lawyers without Personal CA Experience: M=4.78, SD=1.27,
p<.05). Multivariate analysis for the possible effects of Years of Experience as a covariate reduced
the multivariate level of significance for the relational area of assessment (p<.02). With this
adjustment, the significance of the univariate test, the way parents express their conflict with each
other, was reduced (p<.07).

Given the small sample sizes for the between groups and within groups analyses for Personal
CA Experience, it is somewhat surprising that there was sufficient power for the analyses to reveal
significant, or nearly significant, differences. This suggests that the effects of Personal CA
Experience, particularly as it interacts with profession, may be significant. Further research is

warranted to examine these effects.
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Table 36

Summary for Multivariate Analyses of Variance of Males for Effects of Personal CA (PCA) Experience by Professional Group
Interaction on the Abilities of the Parents and the Relational Assessment Areas ; Psychologists with PCA Experience N=7; Psychologists

without PCA Experience N=29; Lawyers with PCA Experience N=6; Lawyers without PCA Experience N=12

Psychologists Lawyers Significance
Personal CA Experience: Yes No Yes No
M (8D) M (SD) M (8D) M (SD)

ABILITIES OF THE PARENTS ASSESSMENT AREA p<.05
Each parent's parenting style (e.g., discipline) (AB18*) 4.43 (1.0) 5.17 (1.5) 5.45 (1.0) 4.00 (1.1) p<.01
Each parent's financial sufficiency (AB14) - 457 (1.3) 3.66 (0.9) 333 (14) 3.67 (1.1 p<.07
Each parent's sexual orientation (AB11) 4.00 (1.4) 2.89 (1.1) 1.83 (1.0) 2.50 (1.8) p<.05

RELATIONAL ASSESSMENT AREA p<.001
Parents' history of sharing parenting (RA6) 4 529 (1.1) 5.17 (1.0) 3.50 (0.6) 5.25 (1.3) p<.01

History of physical abuse of child by a parent (RA16) 6.86 (0.4) 6.55 (0.7) 5.67 (1.2) 633 (0.7) p<.05
Each parent's willingness to share parenting (RA23) 5.86 (0.7) 534 (1.2) 4.50 (0.6) 5.33 (1.1) p<.06

* Jtem's assigned number on the BICQ-R
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Summary of Key Findings: Inferential Statistics. Reliability estimates suggest adequate

internal consistency for items within each area of assessment. In addition the reliability estimate
for the BICQ-R as a whole suggests that all of the items taken together could be considered to tap
a single construct, the Best Interests of the Child Criterion. Although the lawyers did not rank all
of the items from the BICQ-R in the same order as psychologists, only two differences were |
- found in the actual content of the top 30 items. When overall means were calculated for

psychologists and for lawyers in each assessment area, there was a significant difference between
the ratings with lawyers' ratings being significantly lower than psychologists' ratings in all of the
assessment areas. A significant effect for Gender was found for psychologists on the abilities of
the parents assessment area, but there were no significant within group differences for lawyers.
Multivariate analyses of variance revealed significant differences between psychologists and
lawyers on all of the three assessment areas. On average, psychologists rated the relative
importance of the BIC criteria higher than the lawyers. No Professional Group by Gender
interaction was found. Multivariate analyses of variance also revealed a significant effect for
Gender on the abilities of the parents assessment area for the combined sample. Three items
were found to be significant at the univariate level with female practitioners assigning lower
ratings than male practitioners. |

Respondents were asked if they had any personal experience with custody and access.
Of the 101 participants who answered this question, 19 (19%) indicated they did have this
experience. Multivariate analyses of within group differences for lawyers revealed no
significant differences for Personal CA Experience. The psychologists' sample revealed a trend
towards significance on the abilities of the parents assessment area. Personal CA Experience
effects were not found for female practitioners. However, multivariate analyses involving male
practitioners revealed significant effects for a Personal CA Experience by Professional Group
interaction for the abilities of the parents assessment area and for the relational assessment area.
Multivariate analyses of Personal CA Experience for Professional Group did not reveal any
significant differences for any of the three assessment areas. A significant Personal CA

Experience by Professional Group interaction was found for the relational area of assessment.

Response Bias and Data Transformation
Given that the psychologists rated the relative importance of every item on the BICQ-R

higher than lawyers, consideration was giVen to the possibility of a systematic difference in the
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ways psychologists and/or lawyers responded to the items on the BICQ-R. Therefore, the
BICQ-R data was ipsatized’ in order to correct for any response bias. Each participant's
responses to the items on the BICQ-R were individually centered®, and the transformed data were
used to re-calculate various analyses to determine if results for any between group analyses were
different with potential response bias removed.

Comparison of Overall Means for Areas of Assessment. Repeated measures analysis

was used to explore differences in the overall means for each area of assessment using both the
transformed data and the original scores. Regardless of whether the original or the transformed-
data were used, a significant effect for Areas of Assessment was found (p<.001), indicating that
overall means for the three areas of assessment differed significantly from one another.
Concerning the possibility of an interaction between Areas of Assessment Means and
Professional Group membership, repeated measures analyses revealed that there was a significant
interaction for the original data (p<.001) but not for the centered data (p<.46). Profile plots of
these two analyses are presented in Figures land 2, respectively. The data were also examined
for an Areas of Assessment Means by Gender interaction and both the transformed data and the
original data were significant to the same degree (p<.05). Profile plots of these two analyses are
presented in Figures 3 and 4, respectively. ‘

Analyses of variance of the transformed data revealed there were no significant
differences for the means of any of the areas of assessment for Professional Group, in that
psychologists and lawyers did not differ. This is in direct contrast to the original data in which
significant Professional Group differences were found for the means for each of the areas of
assessment (p<.001 for each area of assessment). Analysis of variance of the transformed data
also revealed a significant Gender difference for the needs of the child assessment area mean
(p< .05) and a trend towards significance for the abilities of the parents assessment area mean
(p<.06). When the effects of Years of Experience were tested as a covariate for Gender, the

univariate levels of significance for each area of assessment were adjusted to p<.01 and p<.08

7 Ipsatizing is a data transformation process in which each participant's responses are transformed relative
to the subject themselves. Following this transformation, each participant's fozal score for the BICQ-R is
equal (i.¢., response biases are removed) and their relative profiles across the items of the BICQ-R (or
across the areas of assessment) are highlighted.

® Individually centering data is a common procedure for removing response bias. Each participant's
responses are individually centered by calculating their individual mean score for the whole BICQ-R and
subtracting this mean from their response to each of the 77 items. When the centered scores are summed,
the fotal score for each participant on the BICQ-R now equals zero. - Since the total score for all
respondents is now equal, any existing response bias in the data has been removed.
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respectively. In general, females rated the items on the needs of the child assessment area as
being more important in determining custody than males, and there was a trend for males to rate
items on the abilities of the parents assessment area as being more important in deteﬁnining
custody than females.

Between Group Differences.  When the untransformed items within each area of

assessment were analyzed using multivariate analyses of variance, significant differences were
revealed for Professional Group for all three areas of assessment (p<.001 for each assessment
area) (See Tables 33, 34,and 35). There were no significant changes in these multivariate
significance levels when various possible covariates were tested. For the transformed items, the
results of multivariate analyses of variance for Professional Group revealed significant
differences for the relational assessment area (p<.01), for the abilities of the parents assessment
area (p<.05), and for the needs of the child assessment area (p<.01), but to a lesser degree than |
with the original data. When the effects of Years of Experience as a possible covariate for
Professional Group were tested on the transformed data, the multivariate level of significance
remained the same for the relational area of assessment (p<.01), was reduced for the needs of the
child assessment area (p<.05), and, although trending towards significance, ceased to be
significant for the abilities of the parents assessment area (p<.09). The possibility of a
Professional Group by Gender interaction was tested for all three assessment areas using the
transformed data, but, as with the original data, no significant multivariate differences were
found.

An exploration of the relational area of assessment for univariate levels of significance
revealed four items with significant Professional Group differences for the transformed data. On
two of these items, psychologists' ratings were significantly higher than the lawyers' ratings: the
level of parental conflict (p<.01) and the overall quality of the parent-child relationship (p<.01).
However, bn the other two items, the lawyers' ratings were significantly higher than the
psychologists' ratings: history of sexual abuse of the child by a parent (p<.01) and a history of
physical abuse of the child by a parent (p<.05).

An exploration of the needs of the child assessment area for univariate levels of
significance for the transformed data revealed three items that were significantly different or
approaching significance for Professional Group: the intellectual needs of the child (p<.06);
special health needs of the child (p<.05); and preferences of a child 15 years of age and older
(p<.05). In all three cases, the lawyers' ratings were higher than the psychologists’ ratings.



Child Custody and Access 119

As with the original data, the transformed data was tested for group differences for
Training for Divorce Mediation and Gender with and without Years of Experience as a possible
covariate. Similar results were found for the transformed data. In other words, no signiﬁcaht
group differences at the multivariate level were found for Training in Divorce Mediation on any
of the three areas of assessment, nor were any significant group differences found for Gender on
the relational and needs of the child assessment areas. However, a significant difference for
Gender was found on the abilities of the parents assessment area (p<.01). Similar to the covariate
effects found with the original data, a test of Years of Experience as a possible covariate for
Gender for the transformed data resulted in a reduction in the level of significance on the abilities
of the parents assessment area (p<.05). An exploration of the abilities of the parents assessment
area for univariate levels of significance revealed the same three items with significant Gender
differences as found with the original data: the sexual orientation of the parents (p<.01; same as
original data significance); the ability of the each parent to provide a "family” environment
(p<.0001; original data significance p<.001), and each parent's financial sufficiency (p<.05; same
for original data significance). Once again, the assigned ratings on all three items were
significantly lower for females than for males.

Transformed Data and the Impact of Personal Custody and Access Experience. Given

that a response bias was found for the data, analyses for the impact of personal custody and
access experience on BICQ-R ratings were reviewed. As with the original data, multivariate
analyses of the transformed data revealed no significant differences based on Personal CA
Experience on any of the areas of assessment for lawyers. For psychologists, the trend towards
multivariate significance for Personal CA Experience on the abilities of the parents assessment
area remained (p<.07) as did the trend towards significance on the relational assessment area for a
Gender by Personal CA Experiéhce interaction (p<.09). Adjustments for Years of Experience as
a covariate for these analyses also remained the same (p<.10 and p<.11, respectively).

An exploration of Gender effects revealed the same results for females as with the
original data. For males, the significant difference found for a Personal CA Experience by
Professional Group interaction on the abilities of the parents in the original data (p<.05) was
reduced slightly (p<.06) for the transformed data. Muhivan'ate analysis of variance revealed that

‘the Personal CA Experience by Professional Group interaction for the relational assessment area
for males remained the same (p<.001). The effects for Years of Experience as a possible
covariate for this interaction did not change the multivariate significance level. Thére were no

changes in the significant levels reported for univariate tests in Table 36 for the transformed data.
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Finally, a review of between group differences was conducted for Professional Group
using the transformed data with Personal CA Experience as the primary independent variable of
interest. As with the original data, there were no significant differences based on Personal CA
Experience for any of the three areas of assessment. The same significant multivariate difference
was found for a Personal CA Experience by Professional Group interaction for the relational area
of assessment, although the level of significance was reduced (p<.05 from p<.01).). An
examination of the univariate tests for this assessment area revealed that the same item remained
significant, the way parents express their conflict with each other (p<.05), and there was no
change in the level of significance. Multivariate analysis for the possible effects of Years of
Experience as a covariate for this interaction did not reduce the multivariate level of significance
for the relational area of assessment (p<.05) in the transformed data. With this adjustment for the
covariate, the significance of the univariate test, the way parents express their conflict with each
other, was not reduced for the transformed data (p<.05) although it was for the original data
(p<.07).

Summary of Key Findings: Data Transformation. Given that psychologists rated the
relative importance of every item on the BICQ-R higher than lawyers, the data was transformed
to correct for any possible response bias. Following transformation, a significant effect for Areas
of Assessment was still found indicating that the overall means for the three assessment areas still
differed significantly from one another. Analyses of variance revealed significant differences
between psychologists and lawyers for the means on any of the assessment areas were no longer
found. However, a significant Gender difference for the needs of the child assessment area mean
and a trend towards significance for the abilities of the parents assessment area mean were found.

Multivariate analyses of variance for Professional Group with Years of Experience as a
covariate revealed significant differences for the relational and the needs of the child assessment
area, and a trend towards significance for the abilities of the parents assessment area. No
Professional Group by Gender interactions were found. However, multivariate analyses of
variance did find a significant Gender difference on the abilities of the parents assessment area
for the transformed data, with the same three items rated significantly higher by male
practitioners as was found in the original data.

No signiﬁcaht within group differences for Personal CA Experience were found for
lawyers or psychologists nor were any significant differences found for female practitioners.
However, the significant difference for Personal CA Experience by Professional Group

interaction for male practitioners found in the original data remained for the relational assessment
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area and was reduced slightly for the abilities of the parents assessment area. As with the
original data, there were no significant differences for Professional Group based on Personal CA
Experience for any of the three assessment areas. The same significant multivariate difference
was found for a Personal CA Experience by Professional Group interaction for the relational area

of assessment, although the level of significance was reduced.



Child Custody and Access 122

DISCUSSION

Overview

This chapter is divided into seven sections. The first section describes the interpretive
context of the results for this study. Section two presents a profile of psychologists who practice
in the area of child custody and access and explores psychologists' beliefs about various aspects
of their child custody and access practice. Section three presents a similar profile for family
lawyers and also examines two ethical dilemmas that lawyers face within the context of divorce
and child custody and access disputes. Section four compares psychologists' and lawyers'
attitudes about custody and access practice, and explores beliefs about their relationship with one
another. Section five discusses the BICQ-R and, in particular, explores the ranking of various
BIC criteria by psychologists and lawyers and how these rankings reflect the respondents’ current
knowledge of empirical research regarding various aspects of best interests of the child and post-
divorce adjustment. Section six outlines the limitations of this study and section seven includes a
discussion of the implications of this research on current CA practices and potential areas for

future research.

The Interpretive Context

The results from this study must be interpreted and discussed within the context of the
relatively small sample sizes obtained for both psychologists (N=52) and family lawyers (N=53)
who practice in the area of child custody and access. Although every effort was made to include
all psychologists in Alberta and British Columbia who have current or past experience in
conducting child custody and access evaluations, the number of respondents who completed the
psychologists' questionnaire was just over 30% of those contacted (36% in Alberta and 27% in
British Columbia). :

Formal and informal contacts with psychologists and lawyers confirmed that the majority
of psychologists with professional custody and access experience were included on the mailing
lists. Follow-up phone calls to a subset of psychologists known to have considerable experience
in this field provided additional confirmation that the majority of those psychologists who are
qualified and actively involved in child custody evaluation participated in this study. The
psychologists surveyed for this study possessed an average of 18 years of general clinical
experience and 11 years of child custody and access experience. They also dedicated, on average,

26% of their clinical practice to child custody and access evaluation. For the most part, these
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research participants appear to be experienced practitioners who are still actively involved in the
practice of child CA evaluation. Considering the process undertaken to secure participants and
the apparent paucity of psychologists actively working in the area of child custody and access, it
is not unreasonable to conclude that the 52 psychologists who participated in this research are
representative of the population of psychologists in Alberta and British Columbia who have
experience completing child custody and access evaluations.

The sample of family lawyers is more problematic in that only 12.7% of the lawyers
(N=53) who were mailed questionnaires returned them. There were insufficient resources to
allow for a more thorough review of the mailing lists, particularly for Alberta, to determine if
those included in the mailing actually practiced in the area of child custody and access. It is
possible thata signiﬁcdﬁt percentage of the lawyers on these lists do not, or no longer, accept
child custody and access cases and so did not respond to the mailing. However, it is equally
possible that a significant number of the lawyers who did not complete the questionnaire do
practice in this area and simply chose not to respond. Therefore, the sample of lawyers who did
participate in this research may represent a biased subset of those family lawyers who currently
practice in the area of child custody and access. These individuals may represent family lawyers
who have a greater interest in the psychological aspects of child custody, and who may be more
inclined to work collaboratively with other lawyers and with the mental health professionals they
encounter in their practice. It is interesting to note, however, that the 53 lawyers who did
participate in this study have been in practice an average of 11.5 years and handle, on average, 36
child custody and access cases per year. Although they may represent a unique subset of family
lawyers, this sample also represents family lawyers who appear to be qualified and remain
actively involved in the area under study. However, any results from this research pertaining to
the lawyers should be considered exploratory in nature and in need of further explication. h

The small sample sizes prevented an exploration of the study's first hypothesis regarding
the three dimensional structure of the Best Interests of the Child Assessment Model. The
subjects to variables ratio (105 to 77 respectively) made factor analyses of these data unreliable,
particularly any attempts to compare the factor structure between the psychologists and the
lawyers. It was decided to forego any structural analyses of the areas of assessment, and focus,
instead, on differences in the level of endorsement of specific criteria and of the assessment areas
in general. Despite this limitation, there was evidence supporting the internal reliability of each

assessment area.
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This research must also be considered within the context of the self-report measures used
to gather the data. Self-report surveys are typical of the measures used to conduct research in |
this area (e.g., Ackerman & Ackerman, 1997, Bow & Quinnell, 2001; LaFortune & Carpenter,

- 1998). However, it is possible a significant difference exists between these participants’
responses and what they actually believe about the BIC criterion or do within the context of their
day-to-day practice. If such differences exist, they may be due, in part, to the artificially
homogeneous presentation of child CA issues by the surveys. The reality is that child CA
practice is highly heterogeneous with no two families being exactly the same and no two children
needing exactly the same assistance. This particular survey was not designed to reflect these
complexities but to provide a foundation for considering psychologists’ and lawyers’ perspectives
on practice related issues and on the various BIC criteria.

Finally, given the relatively small sample sizes, particularly for the lawyers sample, this
research should be considered exploratory in nature and in need of further replication. That said,
in discussing this research, attention will be paid to generating ideas and questions for further

research.

Psychologists Who Practice in the Area of Child Custody and Access

Although the past decade has seen an increase in research exploring various aspects of
the involvement of mental health professionals in child CA evaluation (e.g., Ackerman and
Ackerman, 1997; Austin, Jaffe, & Friedman, 1994; Caplan & Wilson, 1990; Heilbrun, 1995;
Jameson, Ehrenberg, & Hunter, 1997; LaFortune & Carpenter, 1998), remarkably little is still
known about the characteristics of mental health professionals who work in this area and what
these individuals actually do within the context of their child CA practice. In an attempt to shed
some light on these subjects, the psychologists' BICQ-R contained a broad spectrum of questions.
The survey addressed basic demographic issues and posed questions regarding various aspects of
child CA evaluation practices including competency, the components of a custody evaluation, and
beliefs about and attitudes towards the legal system in which they perform these evaluations. In
addition, participants were asked to rate the extent each item on the BICQ-R should be considered

in determining child custody and access.

Psychologists' Demographic Information, Participants provided information regarding
their age, level of education, years of general practice, theoretical orientation, and main areas of

practice. The mean age of the psychologists was 51 years, and they had, on average, been in
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practice for just over 18 years, including 11 years of child CA evaluation experience. The -
majority of the psychologists held doctoral degrees (85%), while the balance possessed Master's
level degrees (15%). There was a significant degree by province interaction with seven of the
eight Master's level practitioners residing in Alberta. Given that the College of Alberta
Psychologists (CAP) allows psychologists to be registered at the highest level of independent
practice with a Master's degree, this finding was not unexpected. What was somewhat surprising
was the nearly three-to-one ratio found in the study of doctoral level to Master's level
psychologists practicing in the area of child custody and access in Alberta. Currently, there are
691 doctoral level chartered psychologists in Alberta compared to 1140 Master's level chartered
psychologists (personal correspondence with CAP, 2001).

4Three possiblehéxplanations for this discrepancy come to mind. Tt is possible that, in
general, Master's level psychologists do not feel they have the training necessary to be competent
to conduct child custody and access evaluations and so they to tend avoid this area of practice. A
second hypothesis is that the Courts may favor the testimony of doctoral level practitioners
(Clark, 1995) over that of Master's level practitioners thus encouraging the selection of
psychologists who hold the advanced degree for CA evaluations while limiting the participation
of Master's level practitioners. Finally, it may be there are an equal number of Master's level and
doctoral level psychologists in Alberta who are actively engaged in child CA practice but that the
Master's level practitioners chosé not to respond to the survey. In psychology, training at the
doctoral level emphasizes the importance of empirical research, both in terms of personal
contributions to the psychological literature and with regards to keeping abreast of recent
developments. As a result, psychologists who have completed the doctoral program may
anticipate a greater personal benefit from participation in practice-related research than Master's
level practitioners.

It was hypothesized that a significant difference in education, experience and knowledge
might exist between doctoral and ’Master's level practitioners resulting in different ratings of the
items on the BICQ-R. However, there were no significant differences in how practitioners with
Master's degrees rated the BIC criteria compared to psychologists with doctoral degrees. One
explanation for this lack of effect may be that a sufficient level of expertise is reached with the
Master's degree to enable practitioners to rate the relative importance of the BIC criteria in the

same way as practitioners who hold a Doctorate. It is also possible that an education by
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experience interaction may exist whereby, after several years of custody and access practice,
experience compensates for any deficits arising from disparate levels of education and training.

Theoretical Orientations and Areas of Practice. The three most frequently mentioned
theoretical orientations were cognitive behavioural (50%), psychodynamic (29%), and humanistic
(21%). Despite these differences in approach to clinical practice, there were no significant
differences for theoretical orientation on the BICQ-R, nor did theoretical orientation impact on
the process variables related to child custody and access evaluation. Theoretical orientation may
affect the way a practitioner conceptualizes a custody and éccess evaluation, and it may impact
the way a practitioner ultimately organizes and presents the information in the final report.
However, it does not seem to impact on what areas or questions psychologists consider important
to explore with regards to the best interests of the child, or the way in which they conduct this
exploration.

The majority of respondents (56%) listed assessment (i.e., clinical, forensic or
educational) as one of their two main areas of practice. Therapy or counselling was the second
most common area (42%), and child custody and access was the third most common area of
practice (17%). The ten psychologists who listed custody and access as their main area of
practice were all male and they reported, on average, that 65% of their practice was devoted to
child custody and access evaluation. Given the stress and the increased risk of work-related
litigation that accompanies child CA evaluation, it was expected that relatively few of the
psychologists would list child custody and access as a main area of practice.

The Role of Gender in Psychologists' Participation in Child Custody and Access. In

general, this research appears to indicate that male psychologists are considerably more active in -
the area of child custody and access evaluation. Not only do male psychologists outnumber
female psychologists by more than two to one in this sample, they also conduct significantly more
CA evaluations per year. Correspondingly, male psychologists dedicate significantly more of
their psychological practice to child custody work than female psychologists. The number of
female psychologists in this study who reported they no longer accept referrals for CA
evaluations was also significantly higher than the number of male psychologists who have
stopped practicing in this area.

Therefore, gender differences appear to impact psychologists' participation in child
custody and access practice in several ways. First, the overall ratio for participation seems to

favor male psychologists. For a variety of reasons, fewer female psychologists may be choosing
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child CA evaluation as an area of pracﬁce. However, it is also possible that equal numbers of
male and female psychologists enter child custody and access practice but that the number of
female practitioners diminishes more quickly due to higher rates of attrition than that experienced
by male psychologists. This latter hypothesis is supported by findings in this study and in
Jameson's earlier study (1993) that, compared to their male colleagues, significantly more female
psychologists with previous CA evaluation experience have stopped accepting referrals for CA
evaluations.

Second, female psychologists who work in child custody and access accept fewer
referrals per year than male psychologists and thus gain less overall experience in this field. Less
experience may translate into less self-confidence in their ability to provide competent CA
evaluation service and this, in turn, may increase the likelihood the practitioner will drop this area
of practice. It is interesting to note that several well-known studies that focused on psychologists’
child custody and access practice also reported a gender imbalance with male psychologists
outnumbering female psychologists by 20 to 40% (Ackerman & Ackerman, 1997; Keilin and
Bloom, 1986; LaFortune & Carpenter, 1998). Gender differences in psychologists' participation
in child custody and access were not addressed in these studies.

Female psychologists may also be less willing to enter into the adversarial arena in which
most contested custody and access cases unfold. Given the socialization of females to mediate
conflict and their tendency to consider situations in a relational context (Belenky, Clinchy,
Goldberger, Tarule, 1986; Gilligan, 1982), it may be more stressful for females to pursue an area
of practice in which they are unable to utilize their therapeutic skills to assist families and
children in crisis. However, the underlying distinction here may not be one of gender, but rather
some other fundamental difference in the approach to CA practice. Compared to the total
population of psychologists in Alberta and British Columbia, the number of psychologists, male
or female, who are actively engaged in child custody and access practice is very small. Perhaps
the question that needs to be addressed is not "why do more male than female psychologists
practice in the area of child custody and access?" but rather "what is unique about those
psychologists who successfully practice within the area of child custody and access evaluation?"
An answer to this question could be useful to both experienced practitioners and psychologists in
training who are debating whether or not to enter the fray.

Training/Experience Essential for Competency in Child CA Evaluation. A substantial

amount of psychological literature (e.g., APA Guidelines for Child Custody Evaluations, 1994;
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Custody and Access Standards for British Columbia, 1998; Gindes, 1995; Weissman, 1991) and
legal literature (e.g., Heilbrun, 1995; Roseby, 1995) has been directed towards developing a
consensus regarding the types of training required for competency in the area of child CA
evaluation. There was a high rate of congruence between the types of training suggested in this
literature and the training and experiences endorsed by the psychologists. Given the focus on the
best interests of the child in CA evaluation, it was not surprising that training in child
development was ranked as the most important requirement for competency in CA evaluation and
was endorsed by 100% of the sample. This was followed by training or experience in family
dynamics, general clinical experience, psychological assessment, parenting skills, attachment
processes, and adult psychopathology - all of which were endorsed by over 8§7% of the
psychologists.

Two of the items on the competency list were ranked differently by Alberta and British
Columbia practitioners. Clinical experience was ranked significantly higher by Alberta
psychologists, while British Columbia psychologists ranked training in child psychopathology
significantly higher. If a rank ordered list of essential training items were collated for each
province, clinical experience would have been ranked first on the Alberta list and sixth on the
British Columbia list. However, despite the significant difference in the overall mean rank, the
ninth place rank for child psychopathology would not have changed on either of the provincial
lists.

One hypothesis explored regarding clinical experience was related to the practitioners'
level of education. Master's level psychologists, most of whom practice in Alberta, do not have
the benefit of the advanced education of their Doctorate level colleagues. As a result, they may
value clinical experience more highly. Analysis of the Alberta data did reveal a level of
education trend towards ranking clinical experience as significantly more essential to
competency, but the higher ranking was assigned by the Doctorate level not the Master's level
practitioners in Alberta. In fact, the mean rank assigned to this item by Master's level
psychologists in Alberta was only slightly higher than the mean rank assigned by Doctorate level
psychologists in British Columbia. Unexpectedly, however, it was the Doctorate level
psychologists in Alberta who soundly endorsed the value of clinical experience in developing
competence. It is unclear why Doctorate level psychologists in Alberta would value clinical -
experience more highly than their colleagues in British Columbia, but it may be linked to

Doctorate level practitioners’ beliefs about the ability of Master’s level psychologists to practice
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in child CA evaluation. Additional research is needed into the interaction of level of traiming and
clinical experience in child CA evaluation in order to shed light on this finding.

With regards to child psychopathology, the psychologists in Alberta were unanimous in
their ranking of this item, which was significantly lower than the ranking assigned by the British
Columbia participants. Given this result, it was hypothesized there may be regional differences
in the importance various psychological regulatory bodies assign to different aspects of
competency for child custody and access evaluators. These differences may then filter down to
the members of the respective organizations. Since British Columbia only accepts Doctorate
level candidates as registered psychologists, and since these psychologists are more likely to have
training in child psychopathology, this aspect of CA evaluation training may be given more
weight within this region. Unfortunately, it is not possible to explore this hypothesis with the
data available for this study.

Despite the proliferation of professional standards and guidelines for mental health
professionals conducting child CA evaluations (e.g., APA, 1994; BCPA,1998), and the
publication of a number books intended to provide practitioners with standardized methods of
conducting CA evaluations (e.g., Ackerman, 1995; Gould, 1998), child custody and access
remains a litigious area of practice for psychologists. To date, there are no formal licensing or
accrediting bodies specifically designed to determine who has received appropriate training and
supervision in child custody and access. Although the participants in this study endorsed a broad
range of training and experience as important to competency in child custody and access, they
were not specifically asked if they possessed this training.

In a recent study of 69 psychologists experienced in CA evaluationV(Gourly & Stolberg,
2000), 76% of the participants reported they were essentially self-taught and they indicated the
majority of their CA training consisted of reading relevant research. Fifty-seven percent
indicated they had obtained additional training by attending seminars and workshops in child
custody and access. Only 33% reported they had received any graduate training in child custody
and access, and only 29% had any supervised clinical CA evaluation experience. In addition,
when these psychologists were asked how often they feel that psychologists perform poor custody
evaluations, 43% responded "often” and 52% responded "sometimes.” Although this is just one
study involving a small number of psychologists with experience in child CA evaluation, it
directly addresses the reality that more remains to be done to insure a competent standard of

psychological practice in child custody and access cases. |
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Psychologists' Experience of Child Custody and Access Practice. Psychologists

involved in any form of assessment or evaluation are usually mindful of the need to produce a
timely report summarizing their findings. This is particularly true for child custody and access
cases where the legal process may be essentially on hold until the psychologist completes the
evaluation report. However, as noted by some of the lawyers surveyed for this research, an
ongoing problem with psychological evaluation from a legal perspective is the delay in
completing the evaluation émd filing the final report.

A significant difference was found for the hours required by Alberta versus British
Columbia psychologists to complete the CA evaluation, not including the final report. Alberta
psychologists required an average of 7.7 more hours to complete a CA evaluation. This
difference in hours becomes even more substantial when the length of time required to complete
the final report is also considered. Female psychologists in Alberta required more than twice the
time of male psychologists in British Columbia to complete this report (21.3 hours and 9.4 hours
respectively). On average, to complete both the CA evaluation and the final report, female
psychologists in Alberta reported requiring 52.5 hours, male psychologists in Alberta reported
requiring 44.4 hours, female psychologists in British Columbia reported requiring 37.3 hours, and
male psychologists in British Columbia reported requiring 32.6 hours. The broad range of these
hours is even more striking when compared to a study of custody and access assessors in the
United States who required an average of 21 hours to complete the evaluation and write the final
report (LaFortune & Carpenter, 1998).

What is driving this discrepancy in the time required for the completion of a child CA
evaluation? Although self-selection of referrals by psychologists might be implicated, it seems
unlikely that the differences caused by self-selection would be so consistent across gender and
province. It also seems unlikely that differences in family composition or custody issues are at
the heart of these substantial differences in hours. There were no significant correlations
between the average hours required to complete all aspects of the CA evaluation and the
practitioners' years of experience or the number of evaluations they prepared each year. The
practitioner's level of education does not seem relevant since a significant difference in the time
required to complete an evaluation was not found for Master's level versus Doctorate level
psychologists.  In addition, an examination of the Alberta standards and British Columbia

guidelines for CA evaluétion did not reveal any substantial differences that might require Alberta
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psychologists to spend additional time completing their evaluations. A recent article
(Amundson, Daya, & Gill, 2001) may cast some light on this puzzle.

According to this article, many psychologists conducting CA evaluations work in fear
that the opinions they express in their final report will result in litigation against them. Therefore,
in an effort to protect themselves from litigation, some psychologists are engaging in what these
authors term "maximalist” evaluation. In other words, practitioners include as much information
as possible in the report in the hope that this will strengthen their opinion, project an "aura of
expertise,” and, ultimately, protect them from litigation. The authors indicated that a report
generated using this approach may range from 40 to 70 pages in length. The possibility that this
is happening in Alberta is supported by one comment from a Calgary lawyer that "50 page reports
and a cost of $10,000 plus are becoming ridiculously common."  However, it is unclear why this
should be more of a problem in Alberta than in British Columbia.

Whatever the cause, the difference in the hours needed to complete the evaluation and
the final report is reflected in the fees charged by psychologists in Alberta and British Columbia
for child CA evaluations, and families in Alberta appear to be at a distinct financial disadvantage.
The cost of a child CA evaluation in British Columbia ranged from a low of $2,050 to a high of
$5,000 M = $3783, SD = $831) while in Alberta the cost ranged from a low of $3,000 to a high
of $10,000 (M = $5564, SD = $1896). The highest average total cost for a CA evaluation was
chargéd by female psychologists in Alberta (M=$6000, SD = $1155), while female psychologists
in British Columbia charged the lowest total fee for service (M=$3719, SD = $940). Since the

range of the average fee per hour was not significantly different between the two provinces, it
would seem that the difference in the total fee charged for a CA evaluation is largely due to the
significant difference in hours.

However, it should also be pointed out that, in both provinces, female psychologists
charged significantly less for their CA services than their male colleagues. The fees charged by
female psychologists ranged from $52 to $134 per hour while male psychologists charged from
$71 to $285 per hour. On average, female psychologists charged $95 an hour for custody and
access evaluations. This is less than half the hourly fee of $230 suggested by the College of
Alberta Psychologists in its 2001 Recommended Fee Schedule for custody and access practice,
and significantly less than the average hourly fee of $125 charged by male psychologists.
Although there was a significant correlation between years of experience in child CA evaluation

and the total average fee charged for a CA evaluation, male and female psychologists were not
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significantly different with regard to the number of years they had been practicing in the area of
child CA evaluation. However, male psychologists reported completing nearly twice as many
CA evaluations per year as female psychologists. Even though the correlation between the
average total fee charged and the number of evaluations completed per year was not significant, it
is possible that male psychologists, with more CA experience condensed into the same period of
time, feel justified in charging higher hourly fees than their female colleagues. However, given
the disparity in the range of fees charged by male and female psychologists, it is possible that
female psychologists are simply undervaluing their services in this difficult area of practice.
Perhaps female psychologists are more sensitive to the financial strains of some families being
evaluated and they may have a tendency to adjust their fees accordingly. It would be interesting
to know if female psychologists are aware of their tendency to require more hours than their male
colleagues to complete all aspects of a CA evaluation, and if this knowledge influences the hourly
fee they charge for this service.

When the lawyers were asked to name the greatest impediment to accessing
psychological services in child custody and access disputes in cases where they felt such services
were appropriate, 71% of Alberta lawyers and 81% of British Columbia lawyers replied that the
cost of evaluations was the most pressing problem. It would seem appropriate that these
discrepancies in fees be addressed by the appropriate professional regulatory bodies, both for the
sake of professional consistency and for the sake of the families requiring CA services. Without
further clarification of this issue, one is left to wonder whether or not those families who are in
need of a CA evaluation are aware of the substantial variation in the cost of this service.

However, it may be somewhat ironic that lawyers are questioning the cost of custody and
access evaluations.  One article written by a family lawyer (Grasby, 1993) noted that lawyer's
fees of $15,000 per parent are common in child custody and access cases, and fees over $20,000
are not rare. The author noted that fees in excess of $100,000 per lawyer have been noted in
custody cases that have dragged on through multiple appeals and relitigation. Given that CA
evaluations often result in parents reaching an agreement (Austin & Jaffe, 1990; Radovanovic,
Magnatta, Hood, Sagar, & McDonough, 1994), it would seem to be in the best interests of
families entering the legal CA process to be encouraged to participate in a CA evaluation before
litigation has proceeded too far.

The Child Custody and Access Evaluation Process. ' Much has been written about the

process of conducting a child CA evaluation, both by professional regulatory bodies such as the
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CAP and the BCPA, and within the psychological and legal literature (e.g., Ackerman, 1995;
Clark, 1995; Gould, 1998; Halikias, 1994; Heilbrun, 1995; Gindes, 1995; Weissman, 1991). The
psychologists were asked to rank order a list of 13 possible CA evaluation practices according to
the length of time it took to complete each. Participants reported they spend the most time on a
given custody and access evaluation interviewing the parents, followed by writing the final
report, and then interviewing the children. These three items were endorsed by 100% of the
respondents who answered this question. Given the previous discussion regarding the hours
required to complete the CA evaluation and the final report, it is not surprising that the standard
deviation for report writing is almost as high as the overall mean ranking for the item, confirming
the substantial variation found in completion times. Ninety-six percent of the participants
indicated they regularly include observing parent-child interaction and reviewing documents in
their CA practice, and 94% of the psychologists include psychological testing and communication
with lawyers. These results are similar to the findings reported in two studies of mental health
professionals, most of whom were psychologists, who were engaged in cﬁild CA evaluation
practice (Ackerman & Ackerman, 1997; LaFortune & Carpenter, 1998).

It is interesting to note the low ranking and frequency of endorsement accorded to giving
feedback to the parents. Only 52% of this sample reported they regularly provide feedback to the
parents as part of their CA evaluation process. Neither the CAP guidelines nor the CPBC
standard of practice for CA evaluation mandate that feedback be provided to parents following an
evaluation. The closest the CAP guidelines come to making this recommendation is to advise
psychologists that the evaluation report is to be made available to both lawyers simultaneously
and an opportunity provided to both legal counsel and/or the parties involved to discuss the
contents of the report with the evaluator. However, in an article published in Family Law
Quarterly (1995), Dr. Vivienne Roseby, former director of the Protecting Children from Conflict
Research Project at the Centre for the Family in Transition in California, suggested that parental
feedback is essential if the CA evaluation report is to be utilized to its full potential. Dr. Roseby
believes that by reviewing the final report with the parent and the attorney, there may be an
increased likelihood that the report can be used to educate and heighten the parents’
understanding of the conflict, of their own range of functioning, and of the needs of their children
over the short and fong term. Given that 52% of the respondents indicated they do provide some
feedback to the parents, there does not seem to be any legal proscription against this activity.

However, it is also possible that some practitioners avoid providing feedback out of concern that
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one or both parties may try to reopen the evaluation or argue against the results (Johnston &
Roseby, 1997). Perhaps psychologists need to turn their attentions towards developing some
standard options for providing feedback in the more difficult CA cases. Providing feedback
would also add more time and more cost to the evaluation process, but it may be time and money
well spent if it eases some of the conflict and animosity surrounding disputed custody cases.

The Use of Psychological Testing in CA Evaluation. One of the most frequently used

psychological tests for adults in CA evaluation is the Minnesota Multiphasic Personality
Inventdry I (MMPI-II) (Ackerman & Ackerman, 1997; Gourley & Stolberg, 2000; Keilin &
Bloom, 1986). Its use has been well documented and, recently, normative data for the MMPI-II
in child custody and access have been published (Bagby, Nicholson, Buis, Radavanovic, &
Fidler, 1999; Bathurst, Gottfried & Gottfried, 19981; Posthuma and Harper, 1998). Given this
history and the availability of normative data, it is not surprising that 90% of the psychologists in
this study reported the MMPI-1I as one of the psychological tests for adults they use most
frequently during a CA evaluation. However, since the MMPI-IT was the only psychological test
for adults endorsed by more than 50% of the psychologists, it would appear there is still relatively
little professional agreement about which tests tend to be the most appropriate within the custody
and access arena.

The Millon Clinical Multiaxial Inventories’ (MCMIs) were the second most commonly
mentioned psychological test for adults, with an endorsement rate of 46%. The use of the
MCMIs for testing adults caught up in child custody and access litigation has been criticized on
the grounds that the test was originally designed for use with clinical populations and not the
presumed normal population found in the CA context (Ackerman & Ackerman, 1997;
Brodzinsky, 1993). As a result, the use of the MCMIs, and other tests designed for clinical
populations, may create interpretive problems related to the validity, the reliability, and the
generalizability of the results. However, supporters of the MCMISs have countered this criticism
by noting that the MCMI-III normative sample contains data from a significant number of high-
conflict couples undergoing marital treatment (Gould, 1998). They argue that divorcing couples
are essentially married couples undergoing conflict and, therefore, the applicability of the data in
the normative sample to child custody and access is appropriate (Gould, 1998). Of course, the
MCMIs may be an appropriate choice in those cases where other assessment information suggests

the presence of clinical syndromes or personality problems. In these cases, the MCMIs can help
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to elaborate and differentiate these problems to allow for a better understanding of their potential
impact on the individual's parenting ability.

A number of psychological tests specifically designed to assess adults within the context
of CA evaluation also appeared on the respondents' list. These tests included the Parenting Stress
Index (PSI), the Child Abuse Potential Index (CAPI), and the Parent Child Relationship
Inventory (PCRI) (endorsed by 26%, 20%, and 14%, respectively). In areview of instruments
used in child CA evaluation to assess parenting competencies, these three tests were scrutinized
for norms, reliability, validity and generalizability (Heinze & Grisso, 1996). Although some
problems existed for each of these tests, the researchers concluded that the PSI, the CAPI, and the
PCRI ali showed utility within the realm of child CA evaluation if some caution was taken with
interpretation and generalizability.

There was even less consensus among the psychologists surveyed with regards to the
psychological tests used in the assessment of children during a child CA evaluation. In total, 21
different psychological tests for adults and 31 different psychological tests for children were
listed. For children, the most frequently employed psychological tests were projective drawings
and stories, such as the House-Tree-Person test and the Kinetic Family Drawing (endorsed by
49% of the psychologists). The Bricklin Perceptual Scales (BPS), designed to measure the
children's perceptions of each parent, and intelligence tests were the next most frequently used
tests (endorsed by 26% and 20% of the psychologists, respectively).

Although projective drawings have been criticized as lacking validity for clinical
outcomes (LaFortune & Carpenter, 1998), there is some evidence that projective tests may
provide useful information for custody evaluations, particularly in cases involving allegations of
sexual abuse, depending on how the evaluator employs the data (Oberlander, 1995). It has been
argued that if these tests are used to generate hypotheses, such as questions about the parent-child
relationship, rather than to draw conclusions, then they may play a valuable role in child custody
and access. The BPS has also been criticized for a lack of data regarding the normative sample,
test validity, and test reliability (Brodzinsky, 1993; Heinze & Grisso, 1996). As a result, serious
reservations have been expressed about the utility of the BPS, and caution must be used when
interpreting the results (Heinze & Grisso, 1996; LaFortune & Carpenter, 1998). Given these
reservations, the relatively widespread acceptance of the Bricklin Perceptual Scales is somewhat

surprising.

? Unfortunately, the majority of respondents did not report which version of the MCMI they were using.
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The issue has been raised that new tests designed for child custody and access
assessment, such as the BPS, have been rushed to the clinical front lines without giving due
consideration to the development of established normative data or sufficient testing of the
instrument's validity and reliability (Brodzinsky, 1993; Heinze & Grisso, 1996). Unfortunately,
when these psychometric shortfalls arise, the evaluator's ability to interpret test results with any
degree of confidence is seriously compromised. In fact, one of the most common criticisms of
the use of psychological testing within the context of child CA evaluation is the problem of over-
interpretation of test data by psychologists (Heilbrun, 1995). Given what is at stake, it is
essential that pfactitioners fully explore and understand the psychometric properties of the
psychological tests they are using in their CA evaluation practice.

One area for future research might be to explore the rationale behind test selection in
child custody and access. Are tests chosen on the basis of their psychometric properties? Are
tests chosen based on the critical issues to be explored within the context of a given evaluation?
Is test selection dependant on the psychologist’s training, or lack thereof, in the administration
and scoring of specific tests? Or is the choice of tests partly determined by the psychologists'
beliefs about which tests the Court will accept and Which will be challenged? 1t might be
enlightening to ask practitioners with several years CA experience a series of true/false questions
regarding psychological tests commonly used in CA evaluation, the psychometric properties of
these tests, and about psychologists’ perceptions of judicial attitudes towards different types of

testing and psychological "evidence.”

Lawyers Who Practice in the Area of Child Custody and Access

Although there are many aspects of psychologists' involvement in child custody and

" access in need of further clarification, the state of research into the role of lawyers in this process
appears to be much less well developed. Research exploring the judiciary and the Best Interests
of the Child has tended to focus on factors that influence judicial decision-making (e.g., Lowery,
1981; Reidy, Silver, & Carlson, 1989; Stamps, Kunen, & Lawyer, 1996; Stamps, Kunen, & '
Rock-Faucheux, 1997; Sorenson et. al., 1997), trends in child custody awards (Bahr, Howe,
Mann, & Bahr, 1994; Mason & Quirk, 1997) and revisions to the various divorce codes (e.g.,
Buehler & Gerard, 1995; Irving & Benjamin, 1999) rather than on the role of lawyers within the
context of child custody and access disputes (Pruett & Jackson, 1999). Articles related to the

Therefore, these tests will be referred to as the Millon Clinical Multiaxial Inventories or MCMIs.
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actual process of child custody and access practice from the lawyers' perspective could not be
found, nor could articles exploring lawyers' attitudes towards the relative importance of various
aspects of the BIC criterion in determining custody. This portion of the study was designed to lay
the foundation for future research into these attitudes and into 1egal practice issues related to child
custody and access. In interpreting and discussing the results from this research, the low
response rate (12.7%) for lawyers must be kept in mind'®. However, despite this limitation some
interesting insights regarding legal practice related to child custody and access were revealed.

Lawyers’ Demographic Information. Lawyers who participated in this study were asked

to provide information regarding their age, gender, level of education, years in general practice
and their two main areas of practice. On average, male lawyers were more than six years older
than female lawyers, and they had been in general practice five and a half years longer. Male
Jawyers. in British Columbia had worked in the area of child custody and access seven and a half
years longer than their female colleagues (16.4 and 8.9 years respectively), while both male and
female lawyers in Alberta had worked in child custody and access for approximately ten years.
Altogether, these lawyers had an average of 11.5 years of experience handling child custody and
access disputes, and they accepted an average of 35.6 cases per year. Eighty-nine percent of the
| sample held Bachelor's of Law Degrees, eight percent had completed a Master of Arts degree,
and three percent had completed their Doctorate of Jurisprudence degree. More female lawyers
than male lawyers participated (a ratio of 33 to 20), and this gender difference was opposite to
that found for the psychologists where males outnumbered females by more than two to one.

It is possible that the gender difference for the lawyers is simply an artifact of the small
sample size. However, other hypotheses warrant some consideration. Just as child custody and
access has developed the reputation of being a high risk area of psychological practice that is both
challenging and potentially lucrative, family law may have developed a reputation as an area of
practice that is equally as demanding but less rewarding, financially and professionally. Family
law may also have a history of being considered a traditionally female area of practice. Together,
these two factors may produce a lower rate of participation in family law for males, or they may

induce male lawyers to diversify their practice to a greater degree than female lawyers.

' In a recent American study exploring the custody evaluation procedures of experienced psychologists
(Gourley & Stolberg, 2000), lawyers were asked to submit the names of psychologists whom they believed
were competent in the area of child custody and access. Participation time was minimal, and yet the
response rate was only 10%. If more is to be learned about legal practice in child custody and access or
about the interaction of law and psychology in this area, some way must be found to convince lawyers of
the benefits of participating in practice-related research, even if it is from outside their profession.
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Although it is not clear whether or not male and female lawyers enter this field at different rates,
it does appear that male lawyers tend to dedicate a lower percentage of their practice to family
law issues. On average, female lawyers reported devoting 74% of their practice to family law,
significantly more than the 59% reported by male lawyers. In addition, seven male lawyers did
not list family law or a related practice area (e.g., divorce and separation, family law mediation,
child welfare, family advocacy) as one of their main areas of practice, compared to only one
female lawyer. However, given that a female lawyer in Alberta reported handling approximately
300 child CA cases per year, and a male lawyer in British Columbia reported accepting 200 child
CA cases per year, there appears to be a great deal of variability regarding how much time either
gender devotes to this practice.

The lawyers were also asked whether they were still accepting referrals for child custody
and access disputes. Forty-five lawyers (85%) indicated they were accepting referrals and eight
lawyers (15%) reported they were not. As with the psychologists, there was a higher rate of
attrition for female lawyers than for male lawyers (7 females; 1 male). The main reason given by
the lawyers for abandoning this area of work was the high level of stress associated with child
custody and access practice. One respondent reported.the work was not satisfying and another
indicated the work was too emotionally draining. Psychologists' reasons for refusing referrals
were more diverse and included such responses as CA evaluations requiring too much time, lack
of support from the regulatory body, too little faith in the validity of CA evaluations, and deciding

" to retire. Only one psychologist in this study cited too much stress as a reason for leaving child
CA evaluation practice. However, an earlier study (Jameson, 1993) found that the stress
associated with conducting CA evaluations, from testifying in Court, and from coping with the
adversarial nature of the legal system were the main reasons cited by psychologists for no longer
conducting child CA evaluations. ;

If a significant proportion of both lawyers and psychologists are finding child CA
practice stressful and unrewarding, then perhaps the time has come for a more collaborative inter-
disciplinary approach. Research is needed into questions addressing what differentiates
experienced psychologists and lawyers who continue handling child CA cases from those
professionals who decide to stop. Answers to these questions might allow psychologists and
lawyers to work together to mitigate some of the difficulties associated with child custody and
access practice. In the meantime, a minority of family law practitioners have begun to explore a

new paradigm for divorce related practice known as collaborative law.
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Collaborative Law: A New Paradigm. The collaborative law method emerged from the

discontent of one American lawyer, Stuart Webb, who realized that the way he was trained to
handle conflict within the context of divorce was taking a tremendous toll on his health
(www.divorcecanada.com). He and other like-minded lawyers began to work together on
divorce cases, and a collaborative method of practice evolved that reduced the lawyers' levels of
stress and appeared to produce better results for their clients. Based on dispute resolution,
collaborative law is a radical departure from the traditional adversarial approach to divorce.
Both parties still retain counsel, but the goal of the collaborative process is to seek a resolution to
the divorce that meets, to the greatest extent possible, the needs and interests of both parties. At
the outset, both lawyers inform their clients they will not represent them in Court if the
collaborative process fails. Therefore, both parties are aware that if they proceed to trial, they
will have to hire new counsel and essentially start the process again (Tesler, 1999). Apparently
the thought of beginning over with new lawyers is often enough to motivate all parties to
negotiate creative solutions to issues that have the potential to de-rail the process.

Both parties sign a binding contract with their lawyer agreeing to negotiate in good faith,
to disclose all relevant documents, and not to disclose any information gained through the
collaborative law process (except for matters that must be disclosed by law). Since the entire
process is based on trust and good faith, lawyers are required to withdraw from the case if they
believe their client is being less than honest in their representation of the facts of the case, or if
the client fails to keep agreements made during the course of the negotiation (e.g., such as
attending joint parenting counselling) (Tesler, 1999).

In some areas, collaborative law is practiced using an interdisciplinary team involving
psychologists and financial specialists (Sacks, 2000). Psychologists may participate in the
process either as "divorce coaches" or as child specialists. The function of the divorce coach is to
help their client negotiate the emotional process of the separation, divorce, and reorganization of
the family. In caseé where divorce coaches are used, both parties are required to hire their own
coach. They must also sign an agreement stipulating that neither divorce coach will be called
upon to testify if the couple proceeds to litigation.

Psychologists may also engage in the collaborative law process as a child specialist
whose main function is to represent the children in the negotiations. In these instances, the
psychologist works with the children to develop an understanding of their concerns and of their

needs within the context of the emerging family structure. The psychologist would then address
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these concerns and needs with the parents and their counsel. The ultimate goal is to help the
parents devise a parenting plan acceptable to both parties that will optimize the interests of the
children.

Although collaborative law is being practiced in both Alberta and British Columbia, it is
interesting to note that only one psychologist and one lawyer in this study made reference to
collaborative law as an alternative dispute resolution process. Collaborative law is not yet part
of mainstream legal practice, and one wonders how aware child custody and access professionals
and members of the general public are of its existence and its possibilities. An exploration of
collaborative law on the internet revealed a number of sites, mostly home pages for lawyers or
law societies, discussing the merits of this process. Most sites suggest collaborative law is not
for all divorcing couples as it requires a genuine commitment to reaching an agreement that will
serve both partners (Tesler, 1999; Sacks, 2000). In cases of high acrimony, it is doubtful that
both parties could put aside their grievances to the extent required by the collaborative process.
However, in some cases, the high levels of acrimony might be avoided if couples were directed to
an alternative resolution process earlier in the divorce process and before entering into litigation.

One other limitation regarding collaborative law is of concern. As with most new
procedures; there is not much support for the efficacy of this approach beyond anecdotal reports,
and there does not appear to be any research into outcomes for families who use this process. Of
particular interest would be information regarding the subsequent rate of litigation for couples
who reach an agreement using the collaborative law approach. However, despite these
reservations, collaborative law provides an opportunity for divorcing families to negotiate in an
environment that attempts to foster communication and cooperation rather than the "winner take
all" approach of the traditional court system.

Training/Experience Important for Lawyers in Child CA Cases. It is generally accepted

that continuing education activities are critical if a professional wishes to remain competent to
practice in their chosen field. When the lawyers were asked what types of training or experience
were important for developing their skills in the area of custody and access, the most consistent
endorsements were for workshops and seminars related to child custody and access (91%) and for
reading case law (87%). However, nearly 75% of the lawyers endorsed the importance of
education regarding the components of a child CA evaluation, and 49% indicated they believed
some basic education regarding psychological testing was relevant to their practice. These items

are significant in that both lawyers and psychologists reported that communication between the
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two professions could be improved if collaborative educational opportunities were developed, and
if both groups gained additional clarification of each other's role within the custody and access
process. Furthermore, it has been hypothesized that one of the factors contributing to the overuse
and misuse of psychological tests in child CA evaluations is the unrealistic views held by lawyers
(and judges) of what these tests can accomplish (Brodzinsky, 1993). If this is the case, then the
participation of lawyers in seminars on psychological testing may prove highly beneficial to
psychologists completing CA evaluations. It would be interesting to know how many of these |
lawyers have actually participated in activities related to the types of training they endorsed. Are
these endorsements an accurate reflection of current practice, or are they only indications of what
lawyers believe they should be doing? Whatever the case, this information may be useful in
designing workshops that are beneficial to both the legal and psychological communities.

Lawyvers' Experience of Psychologists' Involvement in Child CA Disputes. Previous

studies have demonstrated that psychologists are not the only professional group involved in child
CA evaluation. Social workers, family court counsellors, and psychiatrists are also known to
practice in this area (Austin, Jaffe, & Friedman, 1994; Caplan & Wilson, 1990; Keilin & Bloom,
1986; Lowery, 1985) and all of these professional groups were mentioned by the lawyers in this
study. However, 75% of the lawyers in this study indicated they most frequently encounter
psychologists, either at the Doctorate or Master's level, in the course of their custody and access
practice, and 68% of the sample reported they prefer to have a psychologist involved in these
cases. The same level of consensus was not reached when lawyers were asked to record their
reasons for preferring the involvement of psychologists. The most frequently mentioned reason,
the éducation, training, and experience of the psychologist, was endorsed by only 46% of the
lawyers. Twenty-seven percent mentioned the specific ability to administer and interpret
psychological testing as their reason for preference, and 14% noted the familiarity of
psychologists with the legal test for Best Interests of the Child.

The relative importance of these responses becomes somewhat clearer when compared to
a list of items the lawyers were asked to rank order according to their importance in determining
the competency of a mental health professional to conduct a CA evaluation. Although 64% of the
lawyers endorsed "education in mental health from a recognized university program” as important
in determining competency, it was ranked fourth on the list. The item ranked as being the most
important consideration for competency was "references or impressions of the evaluator provided

by another family lawyer." These references were particularly important to Alberta lawyers who
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rated this item significantly higher than British Columbia lawyers. Once again, the presénce in
Alberta of both Doctorate level and Master's level practitioners may be a consideration. Since
levels of education are not uniform in Alberta, lawyers may rely more heavily on references
provided by colleagues regarding the competency of a particular CA evaluator. It would appear
the lawyers recognize that although education is certainly essential for competency, it is not
necessarily sufficient. Given that many practitioners may be self-taught with regards to CA
evaluation, lawyers may be well advised to look beyond degree certification to determine
competency.

Surprisingly, previous judicial experience did not appear to be an important consideration
as the evaluator's previous Court testimony in child custody and access cases and their
qualification as an expert by the Court were ranked sixth and seventh respectively. It is also
interesting to note that two lawyers from British Columbia described "the ability to complete the
final report promptly” as an important determinant of evaluator competence. Although delays
are rampant throughout the judicial system in the processing of child custody and access disputes,
apparently the role psychologists play in these delays has not gone unnoticed within the legal
community.

Ethical Dilemmas for Lawyers in Child CA Practice. Two optional questions on the

survey explored another aspect of legal practice in the area of child custody and access. Lawyers
were asked to comment on two ethical dilemmas they may confront on a regular basis when
handling child CA disputes. The first dilemma pits the lawyer's professional obligation to
represent their client's interest as effectively, and aggressively, as possible against their own
personal beliefs about what may be in the best interests of the client's children. The second
dilemma concerns a matter of law. Lawyers are obligated to represent their client's best interests
but they must also consider statutes defining the Best Interests of the Child that will be used by
the Court to determine the outcome of child custody. Intwo optional questions, lawyers were
asked what percentage of the time they felt caught between the two opposing poles of these
dilemmas and, if they ever felt caught, how they had resolved the dilemma.

Ninety-two percent (49) of the lawyers responded to the first question regarding
professional obligation versus personal beliefs. Although ten of these respondents (20%)
indicated they never felt caught in this dilemma, another subset of lawyers (16%) reported they

were troubled by this dilemma more than 50% of the time. On average, the lawyers reported
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feeling caught in this ethical bind 23% of the time when handling child custody and access
disputes.

To understand the nature of this dilemma, it is necessary to place the lawyer and their
child cﬁstody and access client in context. Child custody and access disputes that enter the
judicial system involve approximately 10% of divorcing couples with children (Stamps, Kunen,
& Rock-Faucheux, 1997). These cases are often drenched in animosity and the parties involved
are usually deeply divided about issues relating to child custody and/or property settlement.
Although the lawyer's basic responsibility to their client is quite clear, the execution of this
responsibility becomes complicated in a divorce action where the parent needs both aggressive
representation and assistance in forging family relationships that will continue long after the
divorce is finalized (Pruett & Jackson, 1999). As if this walk along the razor's edge was not
challenging enough, lawyers may also have to grapple with their own beliefs about what is in the
best interests of the client's children, particularly if the client is perceived to be blindly unaware
of, or worse, unconcerned about, the impact of his or her actions on the children. As the level of
response indicates, this dilemma may be quite pervasive in child custody and access cases.

Despite the fact that 80% of those who responded to this question had experienced this
dilemma within their child custody and access practice, only two of the resolutions offered for
this dilemma were endorsed by more than 20% of the lawyers. One option mentioned was to
refer the client on to another lawyer or to withdraw from the case, while the other option was to
advise the client to put the child's interests first. One lawyer combined these two approaches and
indicated he would first advise the client regarding the best interests of the child and then, if the
client did not change his instructions for representation, he would withdraw from the case.
Twelve percent of the lawyers reported their personal views were not relevant and, despite any
personal reservations, they would act on the client's instructions. A number of other options
were proposed for resolving this dilemma, but it would appear there is no professional consensus
regarding how such dilemmas should be handled within the unique context of a child custody and
access dispute. Only one lawyer indicated they had not been able to resolve this dilemma in some
manner.

Although lawyers are ethically required to maintain the perspective of their client, free
and clear of any personal biases (Pruett & Jackson, 1999), it does not take much imagination to
grasp the personal toll this dilemma could take in some custody disputes. This brings one back

to the question of which lawyers continue to practice in child custody and access, and which
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lawyers stop. Perhaps those lawyers working in child custody and access who carry large case
loads for long periods are those individuals best able to compartmentalize their own beliefs and
stay focused on the client's goal. If so, what are the implications of this type of legal
representation for the judicial system whose prime directive in these cases is to determine custody
and access based on what is in the Best Interests of the Child?

The second dilemma, pitting the lawyer's professional obligation to represent their client
against the Best Interests of the Child legal standard, did not appear to create as many difficulties
for these lawyers. Forty-eight lawyers (91%) responded to this question. On average, they
reported feeling caught in this dilemma 13% of the time. However, 21 of these lawyers (44%)
reported they were never troubled by this dilemma, while only three lawyers (6%) felt caught in
the middle of this legal quégmire more than 50% of the time. Although this dilemma may
represent a legal Catch-22, it would not seem to have the same emotional resonance as the first
dilemma involving personal belief systems. That said, there was no greater consensus regarding
the resolution of this dilemma than there was for the first example. Once again, the main course
of action appears to be to eifher withdraw from the case or counsel the client to put the interests

of the children first. Two lawyers indicated they have not managed to resolve this dilemma.

Psvychologists and Lawvers: Professional Opinions on Practice Related Issues

One goal of this study was to gather information regarding how psychologists and
lawyers working in the area of child custody and access experience their own and each other's
professional involvement. To that end, both professional groups were asked to comment on
specific aspects of the role they each play in child custody and access, and their perceptions of
how each profession potentially helps and harms the child custody and access process.
Participants were also asked to report those aspects of child custody and access practice they
found most rewarding and most stressful. Last, they were asked to rate the character of their
interdisciplinary relationship and to suggest ways in which interdisciplinary communication
might be enhanced.

Litigation Support: Psychologists' Beliefs Versus Lawyers' Reported Practice. There

does not appear to be any research exploring the types of litigation support lawyers provide to
their clients prior to a CA evaluation, particularly if that evaluation is likely to involve
psychological testing. One study (Wetter & Corrigan, 1995) surveyed 70 attorneys involved in

forensic cases requiring psychological evaluation (e.g., criminal law, personal injury) and 150 law
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students. These individuals were asked to report the extent to which they felt ethically
responsible to inform the clients they referred for psychological testing about the validity scales
found on these tests. Wetter and Corrigan reported that 48% of the attorneys and 36% of the
students surveyed believed that an attorney should always or usually inform a client of the
validity scales on a psychological test. The researchers concluded that, given attorney beliefs
about their obligation to aét as zealous and di ligent advocates for their clients and in the absence
of any specific ethical guidelines for lawyers regarding the security of psychological tests,
psychologists need to be aware that client knowledge of validity scales on tests like the MMPI-2
may not be the exception.

These concerns appear justified by the findings of a second study. In this study, (Baer,
Wetter, Greene, Nichbls, & Berry, 1995), test-takers were provided with high and low detail
levels of information about the validity scales on the MMPI-II. The researchers reported that test
takers who have any information, general or specific, regarding the validity scales on the MMPI-
11 were able to distort their responses (i.e., fake good) without being detected. This may be of
significance for psychologists in CA evaluation practice as the majority of practitioners report
administering psychological tests for adults as part of their evaluation process (Ackerman &
Ackerman, 1996; LaFortune & Carpenter, 1998), and the MMPI-11 is a frequent choice.

Given this research and the lack of information regarding litigation support related to
child custody and access, an effort was made to explore psychologists' beliefs about what types of
litigation support lawyers provide and lawyers' reports of their actual practice regarding litigation
support in CA cases. Psychologists were asked whether or not they believe lawyers provide four
types of litigation support: (1) information regarding home visits, (2) general information about
psychological tests (e.g., the purpose of psychological testing), (3) specific information about
psychological tests (e.g., information about validity scales), and (4) a review of the final CA
report by another mental health professional. This question was also addressed to lawyers.
However the lawyers survey included one additional type of litigation support: arranging practice
interviews with an independent mental health préctitioner.

At first glance, it appears that psychologists may be a overly skeptical when it comes to
lawyers and litigation support. Psychologists seem to believe that there are a number of lawyers
providing most of the suggested types of litigation support to their CA clients. In particular, there

are significantly more psychologists who appear to believe lawyers provide specific information
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about psychological tests and arrange for a review of the final report, than there were lawyers
who reported providing these services. Two possible hypotheses are immediately apparent.

First, psychologists may be showing a response bias driven by their own anxieties related
to conducting CA evaluations within the judicial system. The psychologists reported the greatest
stress associated with child CA evaluation was working under the constant threat of having a
lawsuit or a complaint filed against them. Therefore, responses to these questions may reflect a
level of cynicism regarding the lengths to which lawyers will go to win their case. This
hypothesis may be partially supported by the content of the responses added by psycholdgists
regarding litigation support. These responses included: "whatever it takes to win;" "knowledge
of the regulatory body's complaint process;" "coaching children through the parents;" "what
topics to avoid and what to tell the evaluator;" and "advising the client to report the psychologist
to the regulatory body in order to make the report inadmissible.” Although these responses
appear to represent the attitudes of only 10% of the psychologists who participated in this study,
they may be indicative of a larger underlying dissatisfaction with the adversarial judicial system.
This dissatisfaction may account, to some degree, for the differences in psychologists' beliefs
about litigation support and lawyers reported practice.

However, a second hypothesis also warrants consideration. Given the relatively low
endorsement of most of these items by lawyers, the possibility of a socially desirable response
bias for the lawyers cannot be ruled out. Unfortunately, no other research regarding litigation
support in child CA cases appears to exist with which to make a comparison. However,
considering that nearly 50% of practicing lawyers in one American study admitted to providing
their clients with specific information regarding psychological testing (Wetter & Corrigan, 1995),
the 8% response rate from lawyers in this sample appears rather conservative. It is possible that
the standards of legal practice in Canada and the United States may be quite different, or there
may be a different standard of practice in both countries with regards to psychological testing in
child custody and access. It is also possible that the lawyers in this study may represent a
positively biased subset of lawyers who are the most interested in working with psychologists.
As a result, they may be less likely to provide information regarding psychological tests to their
clients. Basically, no conclusions can be drawn other than to suggest the need for further
research in this area. In the meantime, psychologists using psychological tests for adults as part

of their CA evaluation might be wise to remember that a very small percentage of the lawyers in
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this study indicated they do, in fact, supply their clients with specific information regarding
psychological tests and this may have implications for the validity of test scores.

The Psychologist's Role in Child Custody and Access: Psychologists' and Lawvers'

Opinions. An area of ongoing debate has centered around the role of psychology within the
judicial arena of Best Interests of the Child. An earlier study (Jameson, 1993) exploring the
opinion of British Columbia psychologists about the role they believed psychologists should play
in the child custody and access process found that 58% of psychologists with CA experience
believed they should continue in their current role of gathering information and making
recommendations. However, 40% of these psychologists indicated the custody process would be
better served if the psychologist's role was limited to gathering information. Ackerman and
Ackerman (1997) asked psychologists whether or not they should be allowed to testify to the
"ultimate issue." Sixty-five percent of the respondents stated they should be allowed to testify to
this issue, 21% said psychologists should not be allowed to testify to this issue, 7% did not know,
and 6% of the respondents did not know what ultimate issue meant. In addition to the empirical
research, there has also been considerable debate in the psychological literature regarding the role
of psychologists in CA disputes (Amundson, Daya, & Gill, 2001; Gindes, 1995; Halikias, 1995).

The current study asked both professional groups to identify the role they believed
psychologists should play in the CA process. Psychologists and lawyers overwhelmingly
endorsed the belief that psychologists should continue in their current role of gathering
information and making recommendations to the Court (90% and 87% respectively). Only one
psychologist in the current study indicated the process might be better served if the psychologist
also rendered the final decision regarding custody and access. It would be interesting to know if
psychologists in this study perceive a difference between "making recommendations” and
"testifying to the ultimate issue."”

Deciding the ultimate issue in a child custody and access case is not an easy task, and it is
easy to understand why psychologists might not wish to assume this burden. However, research
indicates that judges follow the recommendations found in mental health professionals' CA
evaluations from 60 to 90% of the time in disputed child CA cases (Caplan & Wilson, 1991;
Kunin, Ebbesen, & Konecni; 1992; McCarthy, 1997). Therefore, it seems obvious that mental
health professionals who conduct CA evaluations may already be the decision-maker in a
significant proportion of these cases (Gindes, 1995). This raises an interesting question: If

psychologists do not wish to assume the role of decision-maker (and psychologists in this survey
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indicated they do not), and if they are aware that their recommendations may ultimately
determine custody in 60 to 90% of cases, should psychologists make recommendations?

Does the role of decision-maker belong, to any degree, within the realm of psychology?
In an article in the American Journal of Forensic Psychology on minimalist practice, the authors
seem to state categorically that it does not: "The psychologist should not be called upon to draw
summary conclusions regarding the custody of a child but should be called upon to inform the
court's decision (pp. 80, Amundson, Daya, & Gill, 2001)." Perhaps the issue is not which role
psychologists should play within the CA process, but rather what constitutes a recommendation
and when do CA recommendations cross over into areas of judicial discretion?

Mental health professionals conduct child CA evaluations with the express purpose of
developing recommendations to inform the Court's decision. However, the various standards and
guidelines developed to oversee this practice are not consistently clear regarding the scope and
limitations of these recommendations. Some standards provide concrete and detailed
instructions regarding what may and may not be included in CA recommendations for the Court.
However, other guidelines define the content of recommendations in vague terms that leave wide
room for interpretation and potential errors in judgment.

In response to questions posed by the Court, it is generally accepted that clear articulation
of the criteria and methodology used to answer these questions is essential. However,
practitioners may need more education on how to summarize key findings as recommendations
(i.e., provide information regarding how each parent meets or does not meet these criteria)
without addressing the ultimate issue directly. If the judge agrees with the basic criteria and
methodology employed by the psychologist, then he or she is left to follow the recommendations
to their logical conclusions regarding child custody and access. Even when asked by the Court to
make recommendations concerning custody and access, a professional consensus regarding how
these conclusions should be framed, given the limits of psychological knowledge, might serve to
reduce some of the difficulties associated with CA evaluation practice. Considering that child
CA evaluation tends to be one of the most litigious areas of psychological practice, it would seem
to be in the best interests of the professionals involved to develop a well articulated, widely
accepted understanding of how information for the Court should be organized and presented.

Psychological Services in Child Custody and Access. Both psychologists and lawyers

were asked to list up to two ways they had found psychological services to be helpful and two

ways they had found these services to be harmful to the resolution of child custody and access
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disputes. Psychologists believe they are able to provide a clear focus on the children involved
and that their education and training allows them to understand family issues and family
dynamics that may be at play during a child custody and access dispute. Furthermore,
psychologists appear to agree their training also gives them an advantage in identifying
underlying pathologies (i.e., psychiatric and/or parenting) in need of support. In other words,
psychologists appear to believe their services are most helpful in understanding and reporting
family relationships and related parenting issues, in developing recommendations to address these
issues to best meet the needs of the children, and in providing education and support to parents
involved in a child custody and access dispute.

Lawyers appear to agree with this assessment of how psychological services are helpful.
For example, the lawyers specifically noted the ability of psychologists to focus on the best
interests of the child, their ability to provide possible workable solﬁtions, mediate disputes, and
assist parents in reaching their own agreement, and their ability to help parents accept proposed
recommendations. Not surprising, given the differences in professional orientation, lawyers
most frequently mentioned that psychological services are helpful in resolving child CA disputes
by clarifying the relative positions, that is the strengths and weaknesses, of each party -- a firm
reminder that the CA process is entrenched Vin an adversarial system searching for a solid
rationale for the ultimate decision.

Psychologists and lawyers also appear to agree on how psychological services may be
harmful to the resolution of child CA disputes. In general, there are two main areas of
complaint. The first complaint regards the presentation of biased and/or incomplete evaluation
reports to the Court. Lawyers described evaluation reports as being too theoretical or unrealistic,
and these professionals were concerned that reports containing small inaccuracies undermined the
overall authority of the psychologist and his or her recommendations. A small percentage of
both profeséions agreed that the recommendations themselves were often problematic in that they
sometimes failed to consider all possible options, they were unacceptable to the parents, or they
were inconsistent with the rest of the report.

Problems with the evaluation report appear to stem directly from poor evaluation
practices, the second major complaint regarding psychological services. Lawyers noted such
flawed evaluation practices as providing a biased evaluation of one or both parents, failing to
follow professional guidelines or standards for CA evaluation, and inappropriately giving legal

advice. Psychologists were also highly critical of CA evaluation practices. Fifteen percent of
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psychologists indicated that lack of assessor training and experience were potentially very
harmful in child CA evaluation practice. Psychologists noted such errors in CA practice as the
inappropriate use of test data, failure to do home visits, and failure to follow standards of practice.
One psychologist commented, "I'm appalled by some of the assessments I've seen. Where did
people get trained, if at all?"

Standards and guidelines of practice are all well and good, but if evaluators do not have
the training and experience to understand how to ethically implement them, then the guidelines
will remain aspirations for practice that are not grounded in reality. They may serve to protect
the public, but without some form of standardized certification for professionals who wish to
practice in child CA evaluation, these standards may fall short of their goal of ensuring ethical
practice. However, it must be remembered that complaints and lawsuits happen in only a
minority of cases. Despite the problems associated with some CA evaluators and with some
evaluation reports, research has found that child custody assessments frequently result in the
divorcing parents settling tvheir disputes out of court (Austin & Jaffe, 1990; Radovanovic et al.,
1994). Therefore, the problems associated with CA evaluation appear to be related more to
quality control than to the actual CA evaluation process itself.

The Legal System in Child Custody and Access. The most frequently noted benefit

attributed to the legal system by both psychologists and lawyers was the Court's ability to provide
a timely final decision regarding custody and access. Both lawyers and psychologists appear to
appreciate the ability of, and the need for, the Court to provide closure in many of these difficult
cases. However, as all professionals (including judges) involved with child custody and access
know, a determination of custody does not necessarily mean the matter is settled. Lawyers in this
study reported an average reliti gation rate of 15%, and the most common cause of relitigation was
ongoing conflict between the parents. In a small percentage of these cases, the old marriage
vow, "till death do us part”, takes on new meaning as the custody war continues.

Both professional groups also appreciated the semblance of order the judicial system
brings to these cases by imposing limits and providing rules to move the process along.
However, somewhat contradictory to the approval given to the Court's ability to provide closure
was the low level of endorsement given by both lawyers and psychologists to the Court's ability
to uphold the Best Interests of the Child standard. Only 10% of the participants from either group

reported the Court was able to affirm its primary mandate of protecting children caught in a
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divorce. It would seem that providing closure does not necessarily equate with a satisfactory
resolution to the custody dilemma at hand.

The most frequent complaint lodged against the legal system by both psychologists and
lawyers was its adversarial atmosphere. Not only did these professionals feel this atmosphere
was not helpful to the resolution of CA disputes, it was directly tied to many of the practice-
related stresses reported by both psychologists and lawyers. Long delays and exorbitant costs
were also cited as being highly problematic for CA dispute resolution, and both psychologists and
lawyers were critical of specific aspects of the legal process, such as failing to provide follow-up
after Court determination and the tendency of the Court to favour the status quo. However,
lawyers appeared to be more critical of the actual legal system. Their complaints included biased
judges who are not willing to listen, early or hasty decisions that ultimately prejudice the Court
against one parent, inconsistent rulings which preclude being able to predict custody
determinations, and the inability of the Court to adequately deal with the complex problems of
child custody and access.

A further indication of lawyers' dissatisfaction with the judicial system was reported in a
recent study (Lee, Beauregard, & Hunsley, 1998) in which lawyers were asked to identify those
professionals they believed were best suited to assist parents unable to agree on a parenting plan.
Although lawyers in this study reported a wide range of professionals, the least popular
alternative was judges. The researchers concluded that lawyers see a strong need for alternatives
to litigation in resolving custody and access disputes. Participants in the current study would
appear to agree with this conclusion. However, given this need for alternatives to litigation, it is
interesting to note that only three psychologists noted the advantages of involving practitioners of
collaborative law or divorce mediators in the resolution of child custody and access cases. None
of the lawyers noted any alternative dispute resolution practices as being helpful to the resolution
of CA disputes.

This lack of legal alternatives may represent concerns within the legal community that
alternative services, such as collaborative law and divorce mediation, may not adequately protect
the rights of individual clients, particularly if domestic abuse is a factor. - Furthermore, concerns
have also been raised about power imbalances in the parental dyad that may lead one partner,
usually the woman, to concede more than is appropriate in an effort to appease their partner
(Emery & Wyer, 1994). Although mothers who mediate felt more positive about its effects on

the children, research comparing mediation and litigation has found that these mothers also report
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feeling that they won less and lost more than mothers who litigate (Emery & Wyer, 1994). With
regards to collaborative law, it is also possible it is still considered too experimental and, perhaps,
insufficiently rigorous in a legal sense to be regarded as a realistic alternative for those couples
engaged in a highly contested custody dispute.

Another obvious consideration for lawyers is the reality that many of them still do not
offer alternative dispute resolution services. Forty-seven percent of the lawyers in this study
reported they did not have training in divorce mediation. It may be difficult to support an
alternative process to traditional divorce practice when you are not able to provide the service
yourself.

Rewards of Practice in Child Custody and Access. Psychologists and lawyers were

quite congruent with regards to the rewards experienced within the context of child custody and
access practice. The main rewards for both groups were the belief that their work was helpful to
children caught in these cases, and the sense of satisfaction they derivéd from knowing a
resolution had been found that was acceptable to everyone involved. For some psychologists, an
added benefit was the opportunity to use skills not usually required for therapy and the |
opportunity to interface with the legal system. Although two psychologists specifically noted
they enjoy working within the legal framework, there were 10 who indicated they did not.

The third most common response for lawyers when asked about the rewards of CA
practice was that there were no rewards. It was hypothesized that the five lawyers who gave this
response were likely from the group of practitioners who reported they were no longer accepting
referrals for child custody and access. However, a review of the data revealed that four of these
lawyers are still accepting referrals and they averaged 15 child custody and access cases per year.
To engage in such difficult practice without some sense of personal gratification must take a
tremendous toll psychologically and, one would suspect, physically, unless one is able to separate
oneself completely from the charged emotional atmosphere and the potentially high stakes of the
work in which one is involved. However, when these lawyers' responses were reviewed for the
percentage of time they felt caught between their professional responsibility as a lawyer and their
own personal beliefs about the best interests of the children involved, only one of these lawyers
reported never feeling caught in this dilemma. Two lawyers reported feeling caught 10% of the
time, one reported being caught 30% of the time, and the last indicated this was a problem 40% of

the time.
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Given that the founder of the collaborative law movement changed his method of practice
due to escalating health problems (Tesler, 1999), future research might survey experienced CA
practitioners (from any profession) and explore the correlations between the number of practice-
related rewards/stresses identified and their reported symptoms of physical distress or chronic
health problems. If such correlations appear to exist, this information might prove useful in the
development of workshops designed to help CA professionals protect their personal well-being
while practicing in this important, but challenging, field. '

Stresses of Child Custody and Access Practice. The danger of complaints and lawsuits

was the number one stress for psychologists engaged in CA practice, followed by testifying in
court and working within the legal framework. To help reduce some of this stress, psychologists
who practice in this area of forensic psychology might benefit from a series of workshops
providing some "moot" court experience similar to that obtaihed by lawyers during their
professional training. A small minority of psychologists also noted that dealing with
unreasonable clients and unreasonable lawyers was a major source of stress.

By comparison, unreasonable clients and unreasonable lawyers were the top two stresses
named by lawyers who practice in child custody and access. At first glance it seems surprising
that lawyers would find these individuals so much more stressful than psychologists, but there
may be a number of reasons why these interactions are more difficult for legal practitioners.
First, psychologists are trained to deal with individuals in crisis and with individuals who are
troubled by interpersonal and personality problems. As a result, they may have more strategies
for dealing with the attitudes and behaviours of all the parties involved in CA disputes.
However, it must also be remembered that a psychologist's involvement in a given CA case
requires a relatively short span of time, does not include taking instmction from one side or the
other, and is conducted as an interested, but neutral, third party. Lawyers’ professional
responsibility in CA cases dictates just the opposite. They usually have protracted relationships
with their clients, they have a professional duty to take instruction from their client even if they
believe these instructions to be unreasonable, and they are there as aggressive defenders of their
client's position.  Although the professional training obtained by both lawyers and psychologists
may alleviate some of the stresses related to child CA practice, the greatest stress appears to be
inherent in those areas of CA practice that fall outside the practitioners usual areas of training.

The Relationship Between Psychologists and Lawyers. On a measurement scale that

extended from "extremely poor" to "excellent," psychologists and lawyers both characterized the
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nature of their relationship as "good." This may not be a resounding endorsement, but it implies
a level of respect and appreciation that may bode well for families involved in the CA process.
The ability of psychologists and lawyers to work cooperatively is not essential in custody and
access cases. However, it may increase the probability that all parties will have a clear
understanding of the questions the Court has asked the psychologist to address, that psychologists
will have relatively easy access to appropriate and relevant information, and that lawyers will feel
their client's position has been fairly presented.

Two interesting gender differences were revealed in this question. In general, female
psychologists were significantly less satisfied than their male colleagues with their relationship
with lawyers. Their evaluation of the relationship hovered half way between "neutral” and
"good." While nearly one third of the male psychologists appeared to be very satisfied with their
relationships with lawyers, none of the female psychologists rated this relationship in the "very
good" or "excellent" range. No explanation for this difference in ratings is readily apparent.
Perhaps male psychologists place more importance on building professional relationships with
lawyers and are ultimately more satisfied with these relationships. However, it also may be that
female psychologists are less comfortable with a process that imposes rigid restraints on the
psychologist’s ability to communicate openly with the lawyers involved in a given case. Or
perhaps female psychologists have less patience with some of the maneuvering attempted by
lawyers in defense of their client (e.g., inundating the psychologist with essentially irrelevant
information). Since only 14 female psychologists responded to this question, these explanations
are conjecture, at best, and further research is needed to clarify the results and the underlying
rationale.

In general, lawyers in British Columbia seemed less satisfied with their relationships with
psychologists than lawyers in Alberta. A closer examination of the data revealed this difference
was largely due to the ratings of female lawyers in Alberta who outnumbered male lawyers in
Alberta by three to one. As a result, although male lawyers in Alberta characterized the
relationship the same as lawyers in British Columbia, the higher rating given by female lawyers
in Alberta created a significant difference in the mean between the two provinces. It is unclear
why female lawyers in Alberta would characterize their relationship with psychologists more
favorably. Given that Alberta psychologists spend significantly more time completing their CA
evaluations and preparing the final report, perhaps there is a thoroughness, or a perception of

thoroughness, that impresses female lawyers and thus enhances their impressions of
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psychologists. It is possible, however, particularly given the small number of male lawyers who
participated in the study, this may be a random effect that would simply disappear with a more
substantial sample. More research is needed to explore if this difference in characterization is
replicated and to examine potential reasons why female lawyers in Alberta might be more
satisfied with their relationship with psychologists.

Interdisciplinary Communication. Lawyers and psychologists appear to be quite

enthusiastic about increasing interdisciplinary communication either through collaborative
educational opportunities or by organizing informal cross-disciplinary meetings. Topics to be
covered at these seminars or during informal meetings were also proposed. Several members of
both professional groups suggested that a clarification of each profession's role within child CA
evaluation would improve interdisciplinary communication, and several practitioners indicated
that clearer guidelines regarding communication during a CA evaluation would also be helpful.
Some psychologists proposed that lawyers needed to learn more about the strengths and limits of
psychological assessment. Considering the research on the abuse and misuse of psychological
testing, such a seminar might serve as a good refresher for some psychologists.

One form of interdisciplinary communication, the guest lecturer, was not specifically
mentioned by the participants. Collaborative educational opportunities and informal cross-
disciplinary meetings would be the most effective way to open the lines of communication and to
address specific areas of misunderstanding. However, it might be difficult to convince
practitioners who are involved in time-consuming and stressful CA evaluations to attend yet one
more meeting. In the short-term, the easiest way to achieve a cross-disciplinary pollination of
ideas might be to invite experienced CA practitioners from each profession to act as guest
speakers at seminars and/or association meetings already being attended by members of the
respective professions. Presentations on specific topics could be organized with appropriate
representation from both professional groups. By learning more about one another, the strengths
and weaknesses of each profession, both professions may ultimately be able to better serve the

children and families who are seeking to resolve child custody and access disputes.

The BICQ-R: Rating the Best Interests of the Child Criterion

Interpretive Context. One of the central hypotheses of this study was that psychologists

and lawyers would rate the relative importance of the BIC criterion differently. This hypothesis

appeared to garner strong support from the analyses of participants' BICQ-R responses. These
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analyses revealed that psychologists had rated every item on the BICQ-R relatively higher than
lawyers, and that 33 of these ratings were significantly higher than lawyers' ratings. However,
the consistency and level of significance of these ratings gave rise to concerns regarding the
possibility of a systematic difference in the way psychologists or lawyers, or both, responded to
the items on the BICQ-R, and a response bias was confirmed through further analyses. Two
possible explanations for a response bias in this data are readily apparent.

One explanation may be found in current standards of child CA practice and in the
training endorsed by participants as being important for psychologists who practice in the area of
child custody and access. Most standards of practice for child custody and access evaluators
include child development, family dynamics, the assessment of children and adults, and an
understanding of current empirical research on divorce and child custody and access in their
training recommendations. These research participants appeared to agree that such training was
essential for competent practice. It is possible that this training, and the high stakes involved in
CA practice, leads psychologists to rate the BIC criterion, particularly criteria related to empirical
research, higher than lawyers. However, this hypothesis is in need of clarification as the
psychologists surveyed for this study were not asked td note their training background.

A second possible explanation for a response bias in the data may rest in the professional
training received by lawyers. In general, lawyers are trained to be analytical, to see all sides of a
dispute, and to argue for their client's position within the limits of the law. A natural part of this
training may be to take a conservative stance on issues that are not clearly articulated by law.
Except for those BIC criteria that are clearly related to the law, lawyers may have a tendency to
rate the BIC criterion lower than psychologists.

To remove any possible systematic differences in response, the data were transformed
using a centering procedure. Although the overall rank ordering of the items did not change
when the data were transformed, there were substantial changes in the multivariate significance of
the assessment areas and in the number of BICQ-R items that remained significantly different.
Overall, a strikingly different profile of professional group differences was revealed following
data transformation.

However, the original data are interesting for what they tell us about inherent differences
in the way psychologists and lawyers rate the BICQ-R, and for informing future research about
potential systematic differences in response patterns for these two professional groups.

Information about these possible response biases may also be useful for educating both
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professional groups on cross-disciplinary differences in their fundamental approach to topics such
as custody and access evaluation. Nevertheless, in order to make meaningful comparisons of the
differences between psychologists' and lawyers' ratings of the BICQ-R, it is necessary to turn to
the transformed data results. The balance of the Discussion will be based on these analyses.

Comparison of Overall Means for Areas of Assessment. One hypothesis of this study

proposed that the education and training obtained by psychologists might lead them to rate the
relational and needs of the child assessment areas as being relatively more important than the
abilities of the parents assessment area. This hypothesis appears to have been supported by the
data. However, a similar hypothesis that lawyers would rate the abilities of the parents
assessment area as being relatively more important as a result of their training was not supported.
The rank order for assessment area means for both professional groups places the relational
assessment area first, the needs of the child assessment area second, and the abilities of the
parents assessment area third. Therefore, professional training may influence the ratings given to
various BIC criteria by psychologists, but the training received by lawyers did not appear to
influence their responses to the various BIC criteria in the hypothesized manner.

It is also possible that other factors may be influencing the ratings assigned to the BICQ-
R items. Given that the variable "the number of years of experience in CA practice” adjusted the
significance level of several analyses in this study, the relative importance assigned to each area
of assessment and to the various BIC criteria may be tied as much to professional experience as to
professional training. One other possibility is currently being explored in the United States. A
study is underway (S. Robertson, personal correspondence, April 2000) to explore the relative
importance assigned to items on the BICQ by psychologists, lawyers, and the general public.
This study may reveal whether or not the ratings assigned to the BIC criteria by experienced CA
practitioners are indicative of beliefs held by the general public about the Best Interests of the
Child in custody and access or a reflection of professional experience and training.

Gender Differences and Areas of Assessment Means. Originally, it was hypothesized

that females, given their gender socialization and developmental predilection to function in a
relational context (e.g., Belenky, Clinchy, Goldberger, & Tarule, 1986; Gilligan, 1982), might
rate the relational assessment area as being relatively more important. Although females did rate
the relational assessment area as being more important than the other assessment areas, this rating
did not differ significantly from males. [t was also hypothesized that males might show a

preference for either the abilities of the parents or the needs of the child assessment areas. These
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areas were chosen since they both contain a greater proportion of objective, individually oriented
criteria (i.e., the specific abilities of each parent and the specific needs of each child) that rely less
on subjective interpretation and more on objective clarification of the matters at hand. Although
a trend was found for males to rate items on the abilities of the parents assessment area higher
than females, this assessment area was ranked third overall by both genders. As for the needs of
the child assessment area, a significant gender difference was found, but females had the higher
overall mean rating not males. A gender by professional group interaction had also been

| predicted but this hypothesis was not supported.

There appears to be limited research into personal biases or gender differences with
regards to child custody and access evaluation. One study (Austin & Jaffe, 1994) explored the
effects of background and experience on CA evaluators' responses to two case scenarios and
reported no effects for gender. However, an earlier study (Caplan & Wilson, 1990} emphasized
the importance of compensating for personal experience and personal bias, including gender,
when conducting child CA evaluations. Given this limited research, hypotheses regarding the
reasons for gender differences on the relative importance assigned to items on the BICQ-R are
speculative. Despite this caveat, there are two possibilities that may merit further exploration. It
is possible that professional training or CA work experience may dilute gender differences. One
avenue of research might be to conduct a cross-sectional study of female and male psychologists'
and lawyers' ratings on the BICQ-R at the beginning and at the end of their professional training.
A study of this nature might provide some insight into the effects of education on various
personal biases, including gender differences.

The Relational Area of Assessment. When the items within each area of assessment

were analyzed using multivariate analyses of variance, a significant difference between
psychologists and lawyers was found for the relational assessment area. Further analyses
revealed that the ratings for four items on the relational assessment area were significantly
different. Psychologists rated the level of parental conflict and the overall quality of the parent-
child relationship as being significantly more important to consider in child CA determinations,
while lawyers regarded a history of sexual abuse of the child by a parent and a history of physical
abuse of the child by a parent as being significantly more important.

The items related to conflict in the parental relationship are of particular interest given the
large body of literature regarding the impact of such conflict on post-divorce adjustment in

children (e.g., Hetherington et al., 1998; Booth & Amato, 2001; Buchanan et al., 1991).
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Psychologists ranked those items related to parental conflict as follows: the level of parental
conflict was ranked 4"™; each parent's attempts to alienate the child against the other parent was
ranked 11%, each parent's willingness to protect the child from parental conflict was ranked 22",
the way in which parents express their conflict was ranked 24", and the presence of physical
violence in the parental relationship was ranked 32™. These rankings indicate that psychologists
may be aware of empirical literature regarding the general impact of parental conflict on post-
divorce adjustment for children (e.g., Hetherington et al., 1998; McNeal & Amato, 1998; Roseby,
1995). However, given that the item "the way in which parents express their conflict” was
ranked 24", psychologists may be less aware of empirical research indicating that the nature of
parental conflict may be as important, if not more important, to post-divorce adjustment ’than the
overall level of conflict. In particular, research has demonstrated that conflicts about the child
and to which the child is directly exposed, conflicts involving physical violence, or conflicts in
which the child feels caught in the middle are the most harmful in terms of post-divorce
adjustment in children (Buchanan et al., 1991; Hetherington & Stanley-Hagan, 1999).

Lawyers ranked items related to parental conflict as follows: a parent's attempt to
influence the child against another parent was ranked 7"; the parent's willingness to protect the
child from conflict was ranked 16™; the presence of physical violence in the parental relationship
was ranked 20", the level of parental conflict was ranked 21%, and the way that parental conflict is
expressed was ranked 24", The rankings assigned to the top three conflict-related items are
worth considering. The highest ranking was given to an item addressing parental alienation
syndrome (PAS), a process whereby one parent is gradually excluded from the child's life by the
other parent. This high ranking may be a reflection of the Court's awareness of parental
alienation syndrome and its effects on children (Gould, 1998). It also seems to make intuitive
sense that representatives of the judiciary might rank two protection issues, that is, the willingness
of each parent to protect the children from conflict and the level of physical violence in the
parent's relationship, as Being relatively more important. 'What is less obvious is why lawyers
would rate the two items related to sexual and physical abuse of a child by a parent as being
significantly more important than the ratings given by psychologists.

Both professional groups ranked a history of sexual abuse of a child by a parent as the
most important BIC criteria and a history of physical abuse of a child by a parent as the second
most important BIC criteria. Once the original data were transformed, it became apparent that,

although the rank order had not changed, lawyers had rated these two items as being significantly
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more important than psychologists. These two items, and the relatively higher ratings for the
protection-conflict items, may reflect a professional group by BIC criteria interaction in which
one's professional training and experience may influence the ratings to a significant degree.

Of all the items on the BICQ, protection and abuse issues are the most likely to require
direct legal intervention. Therefore, the higher ratings assigned to the protection-conflict issues
and the significantly higher ratings assigned by lawyers to the issues of sexual and physical abuse
of the child by a parent may be grounded in the lawyers' knowledge of the law aﬁd their
perception of how these issues are handled by the Court. Of all the criteria on the BICQ-R, these
items may appear to lawyers to be the most absolute with regards to custody determination. For
psychologists, who look at the BIC criteria within the context of each family situation, a history
of abuse may not be quite so clear cut. Psychologists are trained to deal with individuals with a
variety of histories including domestic violence and abuse issues. It may be that psychologists
are more willing to consider the possibility that an abusive parent has changed, or that the context
in which the abuse occurred has changed, allowing for some consideration of current versus past
events. Therefore, even though psychologists still consider the sexual and physical abuse criteria
as being of the utmost importance in custody determination, their ratings for these items may not
be as absolute as the ratings of lawyers.

With regards to parental conflict, it is possible that lawyers' relatively higher rankings of
these issues arise from an awareness of the literature regarding how these issues impact post-
divorce adjustment combined with their knowledge of legal procedure. Given that psychologists
ranked the level of paréntal conflict 4th and the way parents express their conflict 24®, it is also
possible that the psychologists in this study have not kept abreast of developments in child-related
divorce research. It would appear they are somewhat unaware that the nature of the parental
conflict is currently regarded as being as salient, if not more salient, to post-divorce adjustment in
children than the overall fevel of conflict (Amato, 2000; Hetherington et al., 1998). Further
research is needed to clarify the knowledge base respondents are operating from when they rate
the relative importance of the various aspects of the BIC criterion. |

Psychologists' significantly higher rating of the ovérall quality of the parent-child
relationship may also reflect empirical research. This research has demonstrated that divorce may
lower the quality of parent-child relationships, particularly father-child relationships (Booth &
Amato, 2001), and that parent-child relationships may have a significant impact on post-divorce

adjustment (Summers, Forehand, Armistead, & Tannenbaum, 1998). In addition, the rating
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given this item by psychologists may also be reflective of their professional training in child
development and family dynamics and how these areas may be impacted by divorce.

The Needs of the Child Assessment Area.  On the needs of the child assessment area,

three items were found to be significantly different between psychologists and lawyers: the
intellectual needs of the child, the special health needs of the child, and the preferences of a child
15 years of age and older. Lawyers rated all of these items as being significantly more important
than psychologists.

It was originally hypothesized that lawyers might rate the abilities of the parents
assessment area as being relatively more important. This area includes criteria that may be
evaluated objectively, and it contains more items that relate specifically to maintaining stability
and continuity in a child's life, a cornerstone of many legal statutes outlining the Best Interests of
the Child. This hypothesis was not supported. However, the general premise of this hypothesis
appears to apply to the three items rated as being significantly more important on the needs of the
child assessment area. All of these items can be linked to legal statutes and current legal
preference. The child's health needs are usually mentioned in legal statutes as one of the most
basic criteria for determining a child's best interests. These statutes also address a parent's ability
to maintain and enhance the child's overall well-being which could be interpreted as both the
child's physical well-being and their intellectual growth. Finally, children's opinions regarding
custody and access are often heard by the Court, particularly if these children are in their teenage
years (Reidy, Silver, & Carlson, 1989; Sorenson et al., 1997). It does make sense that lawyers
might endorse these particular items, and the needs of the child assessment area in particular, as
being relatively more important in child custody and access given the law's mandate of protecting
the Best Interests of the Child. It is interesting to note that lawyers ranked the preferences of the
child aged 15 or older 3 the child's special health needs 13" , and the intellectual needs of the
child 37", Psychologists ranked these items 5™, 30™ and 53" respectively. Although
psychologists and lawyers appear to agree on the relative importance of listening to the
preferences of older children, their opinions seem to differ regarding the relative importance of
the other two items.

The Abilities of the Parents Assessment Area. Although no significant group

differences for gender were found for the relational or the needs of the child assessment area, a
significant difference for gender was found on the abilities of the parents assessment area. A

further examination of this finding revealed three unexpected significant differences in the item
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ratings. Males in this study rated items relating to each parent's sexual orientation, financial
sufficiency, and ability to provide a "family” environment as being significantly more important
to consider in determining custody than females. These relative ratings of importance were not
affected by province or by professional association.

The highest ranking assigned to any of these items was for "each parent's ability to
provide a "family" environment" which was ranked 62™ by the psychologists and 64™ by the
lawyers. . In other words, none of these items are considered to be critical issues in determining
child custody and access by either professional group or either gender. However, the question
remains: Out of the 31 items that appear on the abilities of the parents assessment area, why
would males assign thesé three items a significantly higher rating of relative importance than
females? '

A review of the empirical literature does not appear to solve this mystery. Thereisa
significant amount of literature supporting the effects of poverty on children (e.g., Hetherington et
al., 1998). However, as this issue is addressed by the federally mandated child support
guidelines, the judiciary is expected to disregard financial sufficiency in determining custody.
The issue of sexual orientation and parenting is quite controversial in the public domain. The
rights of lesbian or homosexual couples to be parents, adoptive or biological, seems to generate
strong opinions from many quarters. However, there does not appear to be much research
concerning the impact of a parent's sexual orientation on children. With regards to the third item,
research has revealed potential problems associated with single parenting (e.g., Amato, 2000), but
there is also a significant body of research highlighting the difficulties associated with creating
cohesive supportive stepfamilies (e.g., Amato, 2000; Hetherington & Stanley-Hagan, 1999).
Therefore, the literature does not appear to support the position taken by these practitioners
regarding the relative importance of these items.

Two possible hypotheses for the gender differences on the abilities of the parents
assessment area fall within the realm of personal biases. An examination of the frequency counts
for the three significantly different items suggested there may be a subset of male practitioners
who rated these items consistently higher than their male colleagues. It is possible that this
subset of males may share similar work experiences that have influenced these ratings, or perhaps
they share a similar set of personal values. However, if these ratings do reflect conservative

personal values, why would female practitioners be less influenced by such personal values?
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A second hypothesis is also possible. For male practitioners, a significant interaction
was found for professional affiliation and personal experience with custody and access at the
multivariate level on both the abilities of the parents assessment area and, in particular, on the
relational assessment area. On the abilities of the parents assessment area, the ratings given two
of the items under discussion (i.e., financial sufficiency and sexual orientation) were significantly
different for males with personal custody and access experience compared to males without this
experience. These items were also rated differently depending on the professional affiliation
involved.

On one hand, male psychologists who have experienced custody and access on a personal
level rated these two items as being relatively more important in determining custody than male
psychologists who did not have this experience, and as being significantly more important than
male lawyers with personal CA experience. On the other hand, male lawyers with personal
custody and access experience rated these two items as being relatively less important than male
lawyers who did not have this experience.

The effects of the interaction of personal custody and access experience and professional
affiliation on male practitioners' ratings were even more pronounced at the multivariate level on
the relational area of assessment. Once again, male psychologists with personal custody and
access experience rated three items (i.¢., parent's history of sharing parenting, history of physical
abuse of a child by a parent, and each parent's willingness to share parenting) as being relatively
more important than male psychologists without personal CA experience, and as being
significantly more important than male lawyers with personal CA experience. And once again,
male lawyers with personal experience in child custody and access rated these three items as
being relatively less important than male lawyers without personal CA experience..

Female practitioners did not show the same pattern of interaction of personal custody and
access experience with their professional affiliation. However, considering that only six females
reported they had personal custody and access experience, it is possible there was insufficient
power in the analyses to detect any differences. It must be remembered that, of the 101
participants (96% of the total sample) who answered the optional questions, only 19 (20%)
reported having personal custody and access experience. Therefore, these results are considergd
exploratory. However, with an interaction effect for personal custody and access experience
found for male practitioners on two assessment areas, the potential impact of these experiences on

CA practice for both genders should not be ignored.
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How might personal custody and access experience affect relative ratings of BIC items
on the BICQ-R? Perhaps participation in a child custody and access case as a parent leads a CA
practitioner to believe they possess a clearer understanding of the issues. Perhaps being the
centre of a custody and access dispute as a child colours the relative importance you assign to
specific criteria, particularly those with some form of personal resonance. The potential affects
of personal child custody and access become even more complicated when the impact of gender
issues, professional training, and personal mores are added to the equation. Obviously, more
research is needed into how personal experiences interact with professional practice to ensure that
professionals engaging in child CA work are knowledgeable about the potential impact of

personal biases on CA practice.

Limitations of the Current Study and Implications for Future Research

The research findings from this study must be interpreted within the context of the
following limitations:

1. The relatively small sample sizes obtained for both psychologists (N=52) and family
lawyers (N=53) who practice in the area of child custody and access must be considered. The
process undertaken to secure the participation of psychologists in this study, and the apparent
paucity of psychologists actively working in the area of child custody and access, suggests that
the 52 psychologists who participated in this research may be representative of the population of
psychologists in Alberta and British Columbia who have experience completing child CA
evaluations. However, it is possible that those psychologists who chose to respond to the survey
may be different from the population of psychologists who also practice in the area of child CA
evaluation but who chose not to respond.

2. The sample of lawyers who paﬁicipated in this study is more problematic since fewer
than 13% of the lawyers who were mailed questionnaires returned them. It is possible that the
sample of lawyers who did participate in this research may represent a biased subset of those
family lawyers who currently practice in the area of child custody and access. These individuals
may represent family lawyers who have a greater interest in the psychological aspects of child
custody, and who may be more inclined to work collaboratively with other lawyers and with the
mental health professionals they encounter in their practice. Therefore, the results for the
lawyers, and for comparisons of psychologists and lawyers, should be considered exploratory and

in need of replication with a larger sample of lawyers.
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3. The small sample sizes prevented an exploration of the study's first hypothesis -
regarding the three dimensional structure of the Best Interests of the Child Assessment Model.
The subjects to variables ratio (105 to 77 respectively) made factor analyses of these data
unreliable, particularly any attempts to compare the factor structure between the psychologists
and the lawyers. Therefore, comparisons of differences between psychologists and lawyers in
the factor structure of the three areas of assessment were not possible.

4. Although the use of self-report instruments is typical of this area of research (e.g.,
Ackerman & Ackerkman, 1997; Bow & Quinnell, 2001)), the problems inherent in using this
approach must be acknowledged. It is possible that the ratings of the relative importance
psychologists and lawyers assigned to various aspects of the Best Interests of the Child Criterion
may not reflect how these practitioners consider these criteria within the context of the stresses of
their daily practice. In particular, this self-report method may create the illusion of BIC
homogeneity which discounts the reality encountered by psychologists of weighing and
integrating the many BIC criteria within the context of a particular family situation, time
constraints, and varying ethical concerns. It may also be that lawyers do not consider all of the
various components of the BIC criterion within the normal course of their practice. If they do,
then this consideration may occur within the context of what would be in the best interests of one
parent, the lawyer's client, rather than the child. Based on this study, there is no way of knowing
if participants consider the BIC criteria the same way within the context of their day to day
practice.

A similar concern with using a self-report instrument relates to the other practice related
information provided by psychologists and lawyers on this survey. For example, psychologists
may report they include certain procedures in their CA evaluations but there is no way to
ascertain if this is what they generally do within their practice. In a similar vein, lawyers may
report providing certain types of litigation support in their CA practice, but there is no way to
determine if this is more or less than what they provide to clients involved in a child CA dispute.

5. This study revealed significant differences in the fees‘being charged for child custody
and access evaluations by psychologists. Unfortunately, information regarding fees was not
obtained from the lawyers in this study. Therefore, it is not possible to draw any conclusions
regarding the relative costs of CA evaluations compared to the fees charged by lawyers engaged
in this practice. Given that lawyers mentioned the cost of CA evaluation as an impediment to

accessing this service, a comparison of fee structures for both professions might be enlightening.



Child Custody and Access 166

6. This study revealed that a number of lawyers struggle with ethical concerns on a
regular basis within the context of their CA practice. Given the already substantial length of the
psychologists' survey, similar questions regarding potential ethical dilemmas were not posed.
Therefore, it is not possible to make any comparisons between psychologists and lawyers and the

potential ethical dilemmas they may face practicing in the area of child custody and access.

Implications for Practice and Research

This study raised a number of questions regarding child custody and access practice, and
suggested a number of possible areas of further research. In this section, the implications of this
study on child CA practice and suggestions for future research will be summarized.

Implications for Child Custody and Access Practice. The results of this study indicate

that, in general, psychologists and lawyers rate the relative importance of various aspects of the
BIC criterion in determining custody in a similar manner. However, these data indicate that
psychologists and lawyers may rate these criteria in a systematically different way, with
psychologists rating them as being relatively more important and lawyers rating them as being
relatively less important. These response biases may reflect fundamental differences in the role
each profession plays within child CA disputes: lawyers are required to represent their client
while psychologists are essentially there to elucidate the child's interests. If interdisciplinary
communication is to be enhanced, an understanding of how this difference impacts on the relative
endorsement of the BIC by each profession might be useful.

The relatively small samples obtained for this study made it impossible to explore the
hypothesized structure of the Best Interests of the Child Assessment (BICA) model with regards
to the relational, abilities of the parents, and needs of the child assessment areas. However, as a
framework for conceptualizing and guiding CA evaluations, these assessment areas may still have
practical applicatiohs for each professional group in their custody and access practice. First, the
BICA model may inform and enhance lawyers' understanding of the range of BIC criteria
psychologists may examine within a given CA evaluation. Having this information might allow
them to gauge more accurately their client's position with regards to an evaluation, and might also
allow them to counsel their clients more effectively with regards to the child's best interests.

A second potential benefit of the BICA model is the provision of a comprehensive
organized framework for considering the many criteria that comprise the Best Interests of the

Child.  Such a framework could ensure that mental health professionals who undertake CA
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evaluations consider all of the relevant issues, especially those criteria with demonstrated- - -
empirical support. As an earlier study concluded (Jameson, Ehrenberg, & Hunter, 1997), the
BICA model will not tell psychologists what is the most important criteria to consider in a given
CA evaluation, or how to integrate all the information the various BIC criteria might generate, but
the model might encourage thoroughness and provide some protection against clinician bias.
However, mental health professionals who wish to practice in this area will still benefit from
certified educational opportunities designed to provide specific knowledge about and experience
in child CA evaluétion. This may be particularly relevant for developing professional consistency
in the preparation of CA reports and in the presentation of recommendations that fall within the
limits of psychological expertise and knowledge. '

The BICA model may also allow for the development of a consistent and uniform
understanding of the BIC criterion across professional boundaries. This understanding may be
particularly relevant with regards to the interaction of the mental health profession and the
Judiciary. A common understanding of the BIC and a shared knowledge of CA evaluation
practices may lessen the probability of lawyers, and their clients, being surprised by the
recommendations arising from a CA evaluation. This knowledge may also increase the
likelihood of psychologists and lawyers working collaboratively to develop new methods of
helping families, particularly children, caught in this crisis.

Nearly 75% of the lawyers in this study endorsed the importance of education regarding
the components of a child custody and access evaluation. However 62% of the lawyers indicated
they were either not at all familiar or only somewhat familiar with any set of guidelines or
standards of practice for CA evaluators. Furthermore 55% of this particular subset of lawyers
indicated they did not know how to obtain a copy of these guidelines. To enhance
interdisciplinary communication and understanding, psychological regulatory bodies might offer
to make available copies of standards of practice for CA evaluators for their jurisdiction, and to
offer a guest speaker with CA experience who could discuss these guidelines and answer
questions from lawyers who also practice in this area. Such small steps might signal the
beginning of greater interdisciplinary communication and collaboration, ideas that were
supported by the participants in this study. |

Future research may also wish to focus on issues related to training and competence in
the area of child CA evaluation. In particular, a more explicit exploration of practitioner training,

experience, and methodology as they correlate to family satisfaction post CA evaluation might



Child Custody and Access 168

clarify a number of issues related to child CA evaluation practice (e.g., Radovanovic, 1994).
Such research would add to the limited information available on the efficacy of child CA
evaluation, and it might clarify aspects of training and clinical experience that need to be deemed
essential, not just recommended, for competent practice. This research could also inform the
development of courses for graduate students and professionals who may be considering
including child CA evaluation in their practice as to what constitutes not only competent practice,
but good care of those families seeking assistance in the resolution of such difficult issues. In
addition, within the context of the ethical consideration of separation of professional roles, those
limited therapeutic interventions that practitioners have found to be helpful in CA cases may
become more apparent.

This study also revealed numerous topics for seminars and workshops that could be
informative for both professions and that might continue the process of building interdisciplinary
bridges. These interdisciplinary seminars might include: ‘

e workshops regarding the strengths and limits of psychological testing in CA practice,

and the rationale for protecting specific information regarding psychological tests.
Such an understanding might encourage the legal profession to develop a set of
ethical standards regarding psychological testing and the law;

e seminars on the lawyer's responsibility to his or her client and the types of litigation

support provided in CA cases;

e seminars to provide moot Court experience to psychologists and to develop strategies

for coping with the stress of providing legal testimony;

e discussions on the benefits and drawbacks of case conferencing in CA cases;

e seminars on stress reduction with strategies geared specifically for child CA

practitioners; )

e discussions regarding the rules for interdisciplinary communication during a CA

evaluation; and

e workshops addressing the potential impact of personal biases in professional practice,

particularly as they might relate to CA practice.

The Canadian government is currently considering reforms to the Divorce Act that might
reframe child custody and access within a language of kparental responsibility as opposed to
parental rights. 1f these reforms are to achieve their goal of lessening the trauma of child custody

and access disputes while ensuring the needs of the children involved are met, members of the
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mental health profession and the judiciary need to begin a dialogue that will enhance
interdisciplinary communication. The relatively free exchange of professional knowledge and
understanding of the Best Interests of the Child might serve to enhance each profession's ability
to function within the legal context. This, in turn, might reduce some of the stress inherent in the
process for CA practitioners, and perhaps lead to more productive resolutions of child custody
and access disputes. ‘

Implications for Future Research. Further research on the BICA model may provide

needed clarification of the model's overall stability and internal factor structure. In particular, the
stability of the three BIC assessment areas needs to be confirmed with larger samples of CA
practitioners. Such analyses might confirm the previously discovered internal factor structure of
each assessment area (Jameson, 1993), and ccntribhte additional information about how
psychologists and lawyers regard the Best Interests of the Child criterion. - A confirmation of the
stability of the BICA model and of the internal factor structure might also provide added support
for the utility of the model as an organizational too! for child CA evaluation.

The practical utility of the BICA model might also be evaluated by comparing the
responses of two groups of CA evaluators to a set of standardized custody and access scenarios.
One group could be given the BICA model and information regarding its possible utility in
conceptualizing and guiding CA evaluation and asked to select the BIC criteria they consider the
most relevant for evaluating each case scenario. The second group could be asked to choose the
most relevant BIC criteria for each scenario based strictly on their professional knowledge and
experienée in child CA evaluation. Both groups could also be asked to provide a brief rationale
for thev criteria selected. Comparisons could then be made on the similarities and differences in
criteria selection and on the rationales provided. This research might clarify some of the
concerns regarding differences between ratings on the BICQ-R and actual CA practice, as well as
provide further information about the criteria that CA evaluators tend to select most frequently
within certain CA contexts. Research using standardized custody and access scenarios might
also be employed to explore the rationale of CA practitioners regarding the selection of
psychological tests. |

Within the context of interdisciplinary child custody and access practice, several

research questions have been suggested in this study:
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e  What differentiates CA practitioners who maintain a long-term practice from those
who abandon this work earlier in their career? Why do female CA practitioners
appear to abandon this work at a higher rate than male practitioners?

o Is there a correlation between the practitioner's perception of the rewards and stresses
of CA practice and reported health problems. Do these problems appear to escalate
as the reported frequency of stresses increases and rewards decreases?

e Given the gender differences revealed in this study, do gender differences actually
impact on child custody and access practice? Further to this, do training programs in
psychology and law tend to reduce gender differences in attitudes towards the BIC
criterion?

e Given there was evidence in this study to suggest that CA practitioners, particularly
males, who have personal experience with child custody and access might rate some
aspects of the BIC criterion differently, how might personal experiences impact the
custody and access practice of both psychologists and lawyers? Is there a main
effect for personal custody and access experience or are the effects manifested
through an interaction with another variable such as gender or professional training?

e Do lawyers who practice collaborative law differ from their more traditional
colleagues with regards to how they rate various aspects of the BIC eriterion and
what differences are there in day-to-day practice?

e  What are the longer-term outcomes for families who participate in the collaborative
law process as compared to families who are involved in litigation or divorce
mediation? What is the rate of litigation for families who have completed the
collaborative law process? What percentage of families fail to complete the
collaborative law process and what differentiates these families from those who are
successful?

As these topics suggest, interdisciplinary research involving practitioners from various
professions might produce some informative data with valuable applications to current practice.
In addition, collaborative research projects involving investigators from different professional
backgrounds may prove more effective at recruiting interdiscplinary participants willing to give
their time and knowledge to the research. To this end, it would be advantageous for custody and
access practice to involve CA practitioners from a wide range of disciplines including

psychologists, lawyers, judges, social workers, and family court counsellors. If a shared
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understanding of the custody and access process is to be achieved, it is essential that those
professions currently participating in the CA process be represented. Without this
representation, developing interdisciplinary agreement on how to best meet the needs of the
thousands of children whose parents are embroiled in custody and access disputes may remain an

elusive goal.

Final Note

This study revealed that psychologists and lawyers share common attitudes towards
various aspects of the BIC criterion, as well as common opinions about each other's participation
in the custody and access process. Both professional groups agreed on the relative importance of
the three assessment areas and ranked the relational, the needs of the child, and the abilities of the
parents assessment areas, first, second, and third, respectively. In addition, although the actual
rankings differed, there was agreement on 28 of the top 30 BIC criteria rated as being the most
important to consider in determining child custody and access.

There was also general agreement on the benefits and drawbacks of each group's
involvement in the CA process, and about the stresses and rewards associated with this practice.
Psychologists and lawyers overwhelmingly agreed that psychologists should continue in their role
of gathering information and making recommendations to the Court. However, it also seems
apparent from this research that lawyers and psychdlogists do not have a clear understanding of
each other's role in the CA process, particularly with regards to litigation support and the use and
misuse of psychological testing. In general, both groups described the overall quality of their
relationship as "good," although both groups also noted that enhanced communication and
interdisciplinary educational opportunities might be beneficial for everyone involved in the CA
process.

Finally, it is important to discuss the results for psychologists in the light of the obvious
jurisdictional differences that exist between Alberta and British Columbia. Despite differences
in suggested training for CA evaluators, requirements for certification, and key professional
figures who may influence regional beliefs and practices related to CA evaluation, there was a
great deal of consensus regarding the relative importance of various aspects of the BIC criterion.
In fact, differences between the two provincial groups tended to appear in those questions
regarding issues of training and competency rather than in questions that delved into actual CA

evaluation processes. Psychologists from different jurisdictions may approach the practice of CA
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evaluation with a slightly different set of values, but it would appear that the essential process
may be the same regardless.

Child custody and access remains a challenging area of practice for both professional
groups. Psychologists report worrying about how their reports and recommendations will be
used within the judicial system and many lawyers struggle to balance their obligation to protect
their client with their concern for the best interests of the children involved. As the law
concerning child custody and access evolves, lawyers and psychologists may be asked to find
new ways of representing the interests of all parties involved in these disputes. In particular,
lawyers may find their focus has shifted from parental rights to parental responsibility, and
lawyers and psychologists may need to find new ways of collaborating on child CA cases.
Interdisciplinary communication and education may become more essential to the successful
resolution of child custody and access disputes. To assist in this education, more
interdisciplinary research is needed that addresses CA practice issues from both the psychological
and legal perspective.

It is a sad reality that there will always be parents who are unable to settle their
grievances and reach agreements that will serve and protect their children without legal
intervention. However, as the evolution of collaborative law has shown, there are alternatives to
the traditional legal process. Working together, psychologists and lawyers may be able to
develop other creative solutions to custody and access disputes that will endeavor to meet the

needs of parents while preserving the best interests of the children.
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APPENDIX A: TFirst Fax Sent to Psychologists and Lawyers
August 2, 2000

PSYCHOLOGY AND LAW PRACTICES:
CHILD CUSTODY AND ACCESS RESEARCH STUDY

Attention: Psychologists With Experience in Child Custody and Access Evaluation

The Families in Motion Research and Information Centre at the University of Victoria is
dedicated to advancing knowledge and practice concerning divorcing families. Over the next
week, we will be inviting you to participate in a Western Canadian study, Child Custody and
Access: The Views and Practices of Psychologists and Lawyers. We are interested in the
practices and opinions of psychologists and lawyers in British Columbia and Alberta, who work
with families involved in child custody and access disputes. As this is one of the most
challenging and high-risk areas in the legal and mental health fields, we plan a broad and
practice-oriented dissemination of our findings to psychologists and lawyers.

Please look out for our package in your incoming mail. We recognize your busy schedule, and
we will appreciate just a few minutes of your time to share your expertise and experience by
responding to our questionnaire. The package will, of course, include details of the study and
how you can access the results.

If you are a psychologist who DOES NOT or DID NOT AT ANY TIME IN THE PAST practice
in the child custody and access area, please let us know so that we may remove your name from
the distribution list for this study. As the surveys have already been mailed, you will still receive
the initial package. However, your notification will prevent us from contacting you again in the
future regarding this study. You can reach us by telephone (403) 210-2726, BY fax (403) 210-
2484, or BY email at bjameson@uvic.ca.

We thank you in advance for your consideration!

Barbara J. Jameson, M.A. Marion F. Ehrenberg, Ph.D., R. Psych.
Doctoral Student, Associate Professor & Director,
Clinical-Lifespan Psychology Families in Motion Research & Information Centre
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August 2, 2000

LAW AND PSYCHOLOGY PRACTICES:
CHILD CUSTODY AND ACCESS RESEARCH STUDY

Attention: Family Lawyers Experienced in Child Custody and Access

The Families in Motion Research and Information Centre at the University of Victoria is
dedicated to advancing knowledge and practice concerning divorcing families. Over the next
week, we will be inviting you to participate in a Western Canadian study, Child Custody and
Access: The Views and Practices of Lawyers and Psychologists. We are interested in the
practices and opinions of lawyers and psychologists in Alberta and British Columbia who work
with families involved in child custody and access disputes. As this is one of the most
challenging and high-risk areas in the legal and mental health fields, we plan a broad and
practice-oriented dissemination of our findings to psychologists and lawyers.

Please look out for our package in your incoming mail. We recognize your busy schedule, and
we will appreciate just a few minutes of your time to share your expertise and experience by
responding to our questionnaire. The package will, of course, include details of the study and
how you can access the results.

If you are a lawyer who DOES NOT or DID NOT AT ANY TIME IN THE PAST practice in the
child custody and access area, please let us know so that we may remove your name and the name
of your firm from the distribution list for this study. As the surveys have already been mailed,
you will still receive the initial package. However, your notification will prevent us from
contacting you again in the future regarding this study. You can reach us by telephone (403) 210-
2726, by fax (403) 210-2484, or by email at bjameson@uvic.ca.

We thank you in advance for your consideration!

Barbara J. Jameson, M.A. Marion F. Ehrenberg, Ph.D., R. Psych.
Doctoral Student, Associate Professor & Director,
Clinical-Lifespan Psychology Families in Motion Research & Information Centre
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APPENDIX B: Invitation to Participate in Research
Cover Letters for Psychologists and Lawyers Included in BICQ-R Package

August, 2000
Dear [name of psychologist}:
RE: Research Project — Psychologists’ and Lawyers’ Ratings of the
Best-Interests-of-the Child Custody and Access Criterion.

Within the context of divorce-related child custody and access cases, mental health professionals are
increasingly involved in evaluating divorcing families and developing recommendations for children’s
custody and access. As a result, family lawyers and psychologists often find themselves working together
in an effort to determine what will be in the best interests of the children, and parents, involved in these
custody disputes. There is general agreement in the psychological and legal literature that child custody
and access determinations should be based on the best-interests-of-the-child. However, there is still
relatively little agreement about what constitutes these “best interests” or about the relative importance
legal and mental health professionals assign to the various criterion that comprise the best interests of the
child standard. - Ethical and professional concerns related to child custody and access assessments have
been reflected in the attention paid to this topic by provincial and national psychological and legal
associations.

The purpose of this research is to focus on professional similarities and differences by exploring how
psychologists and lawyers rate the relative importance of the Best Interests of the Child criterion. It is
hoped that the information gathered in this study will create new opportunities for cross-disciplinary
communication and education. In addition, this research includes some questions pertaining to each
profession’s private practice in the hope of understanding more about what lawyers and psychologlsts
actually do in their child custody and access related practice.

This research project is being conducted under the supervision of Dr. Marion Ehrenberg and is in partial
fulfiliment of a Ph.D. degree in the clinical-lifespan psychology program of the Department of Psychology
at the University of Victoria. Approval to conduct this study was granted by the University of Victoria’s
Human Research Ethics Committee.

The enclosed survey is being mailed to all chartered psychologists in Alberta who have identified
themselves either in the Psychology Association of Alberta’s referral list or through phone communication
as practicing in the area of child custody and access assessment. A similar survey is being mailed to all
members of the Family Law Association of Alberta. Participation in this study involves completing the
enclosed questionnaire and mailing it in the postage-paid return envelope provided. The questionnaire will
take approximately 30 to 45 minutes to complete. The questionnaire contains no reference to your name,
and care will be taken to present results free of identifying information. The information gathered in this
survey will be treated in a confidential manner and used for research purposes only. Feedback about the
results of this study can be obtained by including your name and address on a separate piece of paper with
the questionnaire. The receipt of your completed questionnaire will be understood as your consent to
participate in this study.

H you have any questions or comments about this study, please feel free to contact me at (430) 220-9241 in
Calgary or by e-mail at bjameson@uwc ca. If possible, please return this questionnaire by June 30%, 2000.
Your time and participation is greatly appreciated. 1 smcerely hope that the findings from this research
project will be informative to your practice.

Sincerely,

Barbara J. Jameson, M.A.
Ph.D. candidate in Clinical-Lifespan Psychology

Marion F. Ehrenberg, Ph.D., R. Psych.
Supervising Psychologist & Associate Professor
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August, 2000

Dear [name of family lawyer]
RE: Research Project — Lawyers’ and Psychologists’ Ratings of the
Best-Interests-of-the Child Custody and Access Criterion.

Within the context of divorce-related child custody and access cases, mental health professionals are
increasingly involved in evaluating divorcing families and developing recommendations for children’s
custody and access. ‘As a result, family lawyers and psychologists often find themselves working together
in an effort to determine what will be in the best interests of the children, and parents, involved in these
custody disputes. There is general agreement in the psychological and legal literature that child custody
and access determinations should be based on the best-interests-of-the-child. However, there is still
relatively little agreement about what constitutes these “best interests” or about the relative importance
legal and mental health professionals assign to the various criterion that comprise the best interests of the
child standard. Ethical and professional concerns related to child custody and access assessments have

" been reflected in the attention paid to this topic by provincial and national psychological and legal
associations.

The purpose of this research is to focus on professional similarities and differences by exploring how
psychologists and lawyers rate the relative importance of the Best Interests of the Child criterion. Itis
hoped that the information gathered in this study will create new opportunities for cross-disciplinary
communication and education. In addition; this research includes some questions pertaining to each
profession’s private practice in the hope of understanding more about what lawyers and psychologists
actually do in their child custody and access related practice.

This research project is being conducted under the supervision of Dr. Marion Ehrenberg and is in partial
fulfillment of a Ph.D. degree in the clinical-lifespan program of the Department of Psychology at the
University of Victoria. Approval to conduct this study was granted by the University of Victoria’s Human
Research Ethics Committee.

The enclosed survey is being mailed to all members of the Family Law Association of Alberta. A similar
survey is being mailed to all chartered psychologists in Alberta who have identified themselves either in the
Psychology Association of Alberta’s referral list or through phone communication as practicing in the area
of child custody and assessment. Participation in this study involves completing the enclosed questionnaire
and mailing it in the postage-paid return envelope provided. The questionnaire will take approximately 30
to 45 minutes to complete. The questionnaire contains no reference to your name, and care will be taken to
present results free of identifying information. The information gathered in this survey will be treated in a
confidential manner and used for research purposes only. Feedback about the results of this study can be
obtained by including your name and address on a separate piece of paper with the questionnaire. The
receipt of your completed questionnaire will be understood as your consent to participate in this study.

If you have any questions or comments about this study, please feel free to contact me at (430) 220-9241 in
Calgary or by e-mail at bjameson@uvic.ca. If possible, please return this questionnaire by June 30™, 2000.
Your time and participation is greatly appreciated. 1 sincerely hope that the findings from this research
project will be informative to your practice. ,

Sincerely,

Barbara J. Jameson, M.A.
Ph.D. candidate in Clinical-Lifespan Psychology

Marion F. Ehrenberg, Ph.D., R. Psych.
Supervising Psychologist & Associate Professor
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APPENDIX C: Statement of Informed Consent Included in BICQ-R Package

STATEMENT OF INFORMED CONSENT

You are being invited to participate in a study entitled Child Custody and Access: Views and Practices of
Family Lawyers and Psychologists that is being conducted by Barb Jameson, a graduate student at the
University of Victoria. Barb can be reached at (403) 210-2726 or by e-mail at bjameson@uvic.ca. As a graduate
student, this research is part of the requirements for a Ph.D. degree in clinical lifespan psychology and it is being
conducted under the supervision and in cooperation with Dr. Marion Ehrenberg. You may contact Dr. Ehrenberg
at (250) 721-8771.

In addition to being able to contact Barb or Dr. Ehrenberg at the above phone numbers, you may verify that this
study has been approved by the University of Victoria ethics committee, or raise any concerns you may have, by
contacting the Associate Vice President Research at the University of Victoria (250-721-7968).

The potential benefits of this research are threefold: (1) To highlight professional similarities and differences
between family lawyers and psychologists thus allowing for cross-disciplinary communication and education; (2)
To increase the general knowledge about what lawyers and psychologists actually do within the context of their
child custody and access practice; and (3) To further develop the Best Interests of the Child Assessment model,
an organizational tool for family lawyers and clinicians engaged in child custody and access work.” A summary
of earlier research involving this model was published in Professional Psychology: Research and Practice
[Jameson, Ehrenberg, & Hunter, 1997, volume 28(3)}

You are being asked to participate because you are a family lawyer or a psychologist working in Alberta or
British Columbia with current or past experience in the area of child custody and access. Participation in this
study is completely voluntary and involves completing the enclosed questionnaire and mailing it in the postage-
paid return envelope provided or faxing it to (403) 210-2484. Although you are free to withdraw your
participation at any time while completing the questionnaire or to leave blank a particular question you do not
wish to answer, once you have mailed the questionnaire it may be impossible to us to delete your responses from
the data set due to the anonymous nature of the data. In an effort to reach all eligible respondents, we are asking
participants to telephone or fax the names and phone numbers of colleagues who practice in the area of child
custody and access to the FMRIC office so we can invite them to participate.

The questionnaire will take approximately one hour to complete. There are no known or anticipated risks to you
as a result of participating in this research. The questionnaire contains no reference to your name, and care will
be taken to present results free of identifying information. If you choose to fax the questionnaire, all identifying
fax information will be removed from the document. The information gathered in this survey will be kept in a2
locked filing cabinet, and, after a period of five years, the data will be destroyed. Data from this study will be
used for research purposes only. - It is possible that this data may be used in the future for a comparison of
American and Canadian psychologists and lawyers engaged in child custody and access work.

A summary of the results of this study can be obtained by completing the enclosed Summary of Results form or
by leaving your name and address with the FMRIC office at (403) 210-2726. In addition, an acknowledgment
list will be appended to the summary to recognize those professionals who contributed their time and expertise to
this 'study and who wish to be acknowledged. Participants who wish to be acknowledged may indicate their
preferences for acknowledgment on the Summary of Results form and return it with their completed
questionnaire in the postage paid envelope. If you choose to return the Summary of Results form with your
questionnaire, any identifying information will be separated from your questionnaire upon receipt, and it will be
held in a separate file until completion of the project when a summary of the findings will be mailed to all
interested participants.

It is anticipated that results from this study will be shared with others through future publication in a scholarly
journal and through presentations at scholarly meetings, as well as through the availability of the dissertation.

THE RECEIPT OF YOUR COMPLETED QUESTIONNAIRE WILL BE UNDERSTOOD AS YOUR INFORMED CONSENT
’ TO PARTICIPATE IN THIS STUDY.


mailto:biameson@uvic.ca

Child Custody and Access 190

APPENDIX D: Best Interests of the Child Questionnaire for Psychologists

BEST INTERESTS OF THE CHILD QUESTIONNAIRE FOR PSYCHOLOGISTS

PART I: DEMOGRAPHIC AND PRACTICE INFORMATION
if your curreni praclice includes divorce, custody and acoess, plessa answar the following guesiions
aecording to your current praclice. if you have past experiance but no longer praciice in the ares of child
cusiody and access, please answer the following questions according to this past pracice.
BASIC INFOSMATION: , ‘
1. Age: years 2, Genderd™] femate [1 Male 3. Location of practies[] Alberta [T BC
4, Coustry of citizenship: _ ‘
5. Do you kdenkify with a partioular cultural or etheic group?  YesD ] e [

IF YE5, please kentify this group
6. Highest degree samed: 7. Year gracuared:
8. Unjversify and program where hiphest dagree wes eamed:
9. Year fisst practiced as & registered/charterer poychologist:
10, What theoraticalfdinical arfentations woat influence your approach to peychedogical practice?

1t. Pleage demttfy your TWO maln areas of practios: :
) {in

12. Please describa your current employment as & psychologist. (Rank order by the amwount of Hime spent in each
satiing; twmost dme spent; Zeserond most...Please leave blank any that do not apply)

e Chiidran's hospiiat s, Private practice {inclading EAP work)
e, BENEERd bnapital e LIRS o wbearSity
e PEChiBlric hospital e, 001kl henlth agency
e SEROO] SYSERM e, DEMErRMERt A0ENCY (2.0., worker's compensation; forensies)
Ohher:
TRAINING B KNOWLEDGE:

13. Please deseribe tﬁe keyy Bspects of your training and cnical experiente, graduate and postgraduate, that hbave
helpad you to develop your child cuseady and acoess evahsation skils.
Graduate:

Posy-Gradiate:;

14. In addition: to cusindy and access evalutions, some psychologists offer other divorce-related psychological
sendces. Considering oaly the tivorce-related servioes that are mcludad In your curvent psychodogleal practice,
please rank order the foliowing acoording Yo the proportion of tine you spend offering these servioes.
{iwmost thme; 2=second most. Please jeave biank those servives you do not offer.)

e LONEE-OrdEred custody andfor access evaliaations

e 1HON Counrt-onderad custody and/or access evalvations

e, LAVOROR rociiation

e J0ERE COUMSEIENG therapy for separating or divorcing parants

e, TRt connselling/therapy for aduits affacted by divoron and remartiage

e SIVIduAL counsedingftheragsy for childven affected by divorce and remarriags

s, T tharapy for separating, divorped, and blended families

s PEPCROES UCRlOnEE consultations reganding divorce, remartiage, and Diended Families
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TRAINING & UROWLEDEE (continued):
15. Are you trained in divorce mediation? Yes[J  neld
IF YE5, whare did you recelve your tralning?
How many hours of training in divorce mediation have yoa completed? hours
16. How famillar ame you with your hrisdiction’s legal definiion of "Best Interssts of the Child®”
{Flease circle the numbser that best destribes your level of Tamillarity.}
i 2 3 4 5
Biot ar ak Hardly Someswhat Very Completely
17. How Tamilias are you with professional guidelines or standasds for mental healh professionals completing
child custody and access evaluations? (Please circle the number that best describes your level of famBlasiiy.)
1 2 3 4 ]
Bot &t sl Hardly Somewhat Yery Completaly
Heass Bentily the quideBnes/standards you know;

EXPERIENCE IN CHILD CUSTODY AND ACCESS PRACTICE:
18. Bo you stifl accept referrals for child custody and access evalustions? yes[ ] %ol ]
IF HO, why have you stopped?
19. How many years have you been compleling child custedy snd access evalustions?
On average, how many custedy and soress svaluations do you complelie per year?
What parcentage of your psychologics! services are comprised of child custody and access evalustions? %
20, In wehat contestt do you prepare child custody and acoess assesoment reporis?
[ Frivate Practice ] semily Count [ other:
21. In your opinion, what role should peychologicts assume in chikd custody angd aceess disputes?{Please choose one)
[ shoult not be nvodved [ ceier and report Information caly
[ Gather information and make recommendations [ vecison maley
] other:
22, Om average, how many bours do you spend completing 2 child custody and socess evalkistion, mot inclding
writing the final report? hodrs over . wess
23. On average, how many howrs do you spend complating the final report for a child custody and acoess
evaluation? hogs

24, On average, what is your total fee for 8 custody and access evalsation including the fosl eport?f

25, You may or may not complete all of the following when conducting a child cusbody snd access evaluation. For
those you do complele, please rank erder tham according 2o how long It takes you to complste each item.
{1=the longest time; 2wserond longest. Leave blank those fems you do not complete.)

years

e REVIEREING dOCUMENYS e, Coanmunicating with lawyers
— OEEVRLION of parent-Child interactions e, IrEETVIRWING PETEDIS

e TRERI D chil(ren) s Loliateral tebaphone contarts
e, PEYChOIOGICAT testing e VST 002ING & Interpretation
— T PEFSON interviews with others s, REDOFE WrRING

e, REZREFChING pebovant Beraturs i FRESTDACK BO parENts

e Festifying fn Cotut
Cther:
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EXPERIERCE I8 CHILD CUSTODY ARD ACCESS PRACTICE (cominued):
26. As part of your cashody amd acress evaluation peactios, do vou: (Please cherk all that apphy.)
] read case lawflegal journals
] Read peychological liverature (e.g., post-divorce; child development)
[T neview ethical standards/professions) guidelines for conducting child custody evelustions
] Attend workshops/seminars redabed o child custody and access eveluation
2] Discuss chiid custody and atcess ksuss with other peychologist(s)
£ tiscuss child custady and access issues with fanlly lwyer(s)
" 3 need cwrrent booksfarticles regarding the practice of child custody and access evalation
3 Other: :

PSYCHOLOGICAL TESTING IN CHILD CUSTODY AND ACCESS EVALUATION:
27. What peroantage of the thwe do you use psychological tesis for adulte when conducting custody and
accesg evaluations? (Please chrole the percentage that best descrihes your practice.)

] 10 20 30,....80 50 60 20 B0 S0 100%

2B, ¥ you use psychoiogical tests Tor adults when conpleting child custody and socess evalustions, please fist
thi three adull tects you use most frequently,

1.

2,

3,

25, I you do oot uss pychologleal tests for adults wiien completing a child custoldy and aopess evaluation, why
do you prefer not 1o inclede these tests?

30. What percentage of the Bme do you use psychological fests for children school age or older when
conducting custody and acoess assessments?Please cirle the percentage that best describes your practice.)
4 i 20 30 A0 k21 £0, 70 Al 30 1005

31, ¥ you woe psyehological tests for children school age o older when completing child cusmdy and acosss
evalustions, pleass list the three children's tasts yoa use most freguently.

1,

2,

3,

32, ¥ you do not use psycholpgical tests for chifdren when completing a child custody and access mlmmn,
wehy do you prefer nok 1o nclude these fests?

33 o whét extent do you personafly administer the psychological tests vou inclde in custody and atcese
evaluations? {Plaase circie the mumber that best desoribes your practice.)

i P4 3 A 5 § 7
Haver Basely Infrequantly  Sometimes Freguently.  Very Prequently  Always
34, To what extent & there vadability i the psychological testing you Inclade in your cusindy and aocess
evaluation, where “no variabliiy” would represent & standasmiized test battery that Is appliad i sl cases amd
whare "very varable” would signify a highly Individualized approach with virtually 5o overlap acrose child
custody and scoesg evaluations? {Pleass ciicle the number that best destribes your practice)
1 2 3 4 5
Mo Varlabilty  Very 13ttde Variabllity Sore Variabllity Conslderable Varahilty Very Vardable
3
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35, #lesee node By specifiic child or adult peychological bests you aveld when tompleting oidld custody and
peress evaluations,

Why o you avold these tesis?

VIEWS ON CUSTODY AND ACCESS PRACTICES:

35, Tn your opinlon, what types of training and expedeniss ame nportart or helpfsl to paychologlsts
i deveioping compelene to complete child custndy and access evalations? {Plesse rank order: et
important; J=cecond most important; ste.}

e, LI development e, Foilly dynamics e PSYCHOAOGlcR RESERSMENE (8.0, BMPL-2)
e, i1 pEpChOpathology e, CE¥ICRE EpEtiEnCe e L8 BbuSR tRining

. Legsl knowledge/background ____ Divorce mediation . Attachment processes

. Domestic viclence training  ____ Adult development  ___ Child psychopathology

e, SRR AssossiiEnt o PRIERRING Skl Oahar:

e Suparvised custody and access evaluation experiente

7. Please list up 10 W ways or drcumstances under which you have found mmmnbﬁ Iulphﬁ I
resolving chikf custody and access dispates:

1,
2.
38, Please list up to hwo wWays or circumstances under wiilch you have found the legal sysiem to inpads
or e harreful to the resoluion of child custody and acoess dispates:
i,
2.
35. Blease list ap to two ways oF chrumstances under wiich you have found psychologics! services to ba
hedpdutl In resobving child custody and access disputes:
1. ,
2,
40, Mease st up 1O two ways or croumstances under which you have found pepchological servicas to
impede or be harrafid 0 the resolition of child custody and access disputes,
i
2.

41. What do you find reveanding sbout your involvement In child custody and aosess cases?

42, What do you find stressful about wour involvement in child custody and access cases?

43, As part of thelr itigation support for child custody and aooess disputes, do you believe lavwyess peovide theie
dients with any of the following: (Please cherk all that apply.)
[ information about what to do, or sot o do, deting a home visk
L] Generat Information about psychological tests (e.g., the purpose of psychological testing))
[ Specific information about psychological tests {e.g., information about validiy scales; answers
o spacific quastions)
E A review of the final custody and access repost by another mental health professional
Other: 4
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VIEWS ON CUSTODY AND ACCESS PRACYICES (continued):
44, Considering your profeszional comununity overall, bow would vou characterize the relationships hetwesn
peycholngiers and family Bwvers? (Please circle the number that best describes your pesception.)

1 2 3 4 3 B 7
Baremely Poor < Very Poor Poor feutral Gond Very Good Ewrellant

45, What seps do you fesd would he helpful to improving communication between peychologists and family
Bwyers?

45, wm do you think lawyers could do 1o be more helpful 1o divorcing families and o child custody and
access evaloatoes?

7. To what extent do vou belleve there should be a2 case conference among the jdoe, the hsvyars,andm
mental health professional In cases where 2 child cusindy and acoess evaluation fs oedered by the Cout?
{Flease chcle the number that bast desrribes your belief)

1 2 3 ' 4 5 8 7
evear Ranady Infrequently  Somwdimes  Frequently Very Frequently  Always
48, Please lict thres key mwisronces (e.g., heoks, &nicles, mm&ﬂm, ) that yvou have bound helpful in your
child custorly and socess practios,
1.
2.

3

COMMENTS:
{3 you havwe any other conuments you would B 2o make about your custody and access practice or the legal
systen in general?

BICQ PSYCHOLOGISTS PART 1I1:

RATING THE BEST INTERESTS OF THE CHILD CRITERION

Theoughout Part BT of the questionnale, please read each statement carefully and consider ¥ within the comtest
of your il as & peychologist and within the context of the Best Interests of the Child criterion. Please rate each
Iters acconding to the axtent to which you belleve it should be consldered In debermingng child custody
and accesne. Beside each statemant you will Tind boxes which cnevespond with & sevels poird numerical smle. This
numerkeal srale corresponds o the following ratings:

1 = Brredevant {Should Never Be Coasidered) § = Yary Important Considerasion

2 = ot an Important Considerstion & = Exrremely hnportant Considemtion

3 = Masginally Impoitant Consideration 7 = Esgential (Should Always Be Considered)
4 = Toportant Considerstion

After resdingg each Rem, mark the box that best regresents your belief regarding the axbent to which that Bem should
bex comsiderad in determining child custody and access.

For Exampla: Each parent’s wilingness bo read to the dhild{ren). ¥ you belleve thic ibem should be an extremaly
lmporant consideration in the determination of child custody and acoess, you would mark the scals this way:
i 2 31 4 &5 6 7

Mpammmmessmmmmmmmm OO ogbo
PLEASE DO NOT SKIP ANY ITEMS, 5
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BEST INTERESTS OF THE CHILD QUESTIONNAIRE (PSYCHOLOGISTS): PART II

RELATIONAL ABSESSMENT: Thic saction of the questionnaine deals with varioes aspects of the parents relation-
ship and of the refationship of sach parent with the child{ren). Plesse read each statement capefully and then, 25 5
peychologiss, vate it acconding to the extent to which you belleve that ftem should be consileved in determining child
cusbody and access.  Mark the Dox fhist best represents your belisf vegarding sach item. FMeass do not sidp any
lbams.

1 2 3 4 5 8 7
O O O [ O (A (W]

Fox Marginal Yery Evtramaly
Ivelovant  Important uw:ung_m fmportant  Importent | Importan Ezsantial

; 3

The level of conflict bebwaen the parents. Ll
The child's alfection for each pasent..... D
g%mﬁcmg%n&&&gm PRAFBNE. . cvsransnrssasnuasassunasnsovans snouve —H_

Bach parant’s willingaess to aliow the child o malnin contact with
the other parent

Extent of parent-child contact duving the separation
Parents’ history of skaring® parenting
Currant allegation of sexual sbuse of the child by a parent...coxrmmnonns
Each parents preferences for possibie shared® parenting PlanS..c.casmms
Owerall quality of each parent's relationship with the chlda.cceomeaass oo
Each parent's sffection for the child
Curent allegation of physical abuse of the child by 3 PAMEM..ccanerenisanen axusa
Pareats’ ahility to cooperats with each other on parenting MBNerS. ..o
The way parents express their conflic
Keeping a young child and the mother together.
Physical viclenos In the parents’ relationship
History of physical abuse of the child by 2 parant;
Extent of parent-chitd contact before the separation
Attermnpis by a parent to influence the chiid ageinst the ol PAPENE ..o
Extent o which parents’ new partners may contrbute to pareniting. ... .

Each parent's feslings of responsibllity for the child
LCurvent allegation of neglect or emnlional atise of the ciild by a parent...

The svisnt Yo which each parent & responsible for the dissolution of
ERB POBITIRL R, sorcnoensesniasamsvsssssssanse siasse neares v achraesnscaesmaus sAsAaLssS SRESEE 5

Parents” willingness to share® parentig nesponsibiifties afoer
the sepamtion..

Keeping & parent and child of the sanw gender B@m@&nc ST
The level of conllict between sach parent and the childEen}..w rcsmoreas
History of naglact or emotional abuse of the child by 2 parent...cewssee

o
OO0 O 0000000DO0oDOooooon oo
OO0 0 O0000000C0O00O000o0oD OO0«
0000 O OO0O00000COO00Ooooon Oods
0000 O O00000000000C00000 OO0w
0000 O OOoO00O00DO00oO0O0OD Code
0000 0 OO0O00CO000000C0C0O00 OO0«

O
O

PLEASE NOTE: in this guoestionnaire “shared parenting” does not assume any particulsr form of leyal
cisslody 0 access arangemsnt bat refers Blerally to "shasing the parsnling™ in soine way.
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HEEDS OF THE CHILD ASSESSMENT: This section of the questionnalre deals with varlous needds of the child that
might be considered in 8 custody and aocess case {e.g., the child's attachment o a Family pet) . Please read each
skateernit carefully and then, as 8 psychologic?, rate & sconrding to the exbant 1 which you bellave that ftem should
be vonsiderad In determining child custody and acoess. Mark the box that best represents your belief segarding each
fem. Please do not skip any fems,

i F 1 ‘ 3 % 8 & 7
O O (| ] ] [l [
Mot Marginally Yy Extramely
Irredevant Imporiasmt Tmportant  Imiportaat | Dmportant | fmiportant | Eesential

Child's need for relatinaships with sihlings.....
Child's nesd w0 be with the "peycholngical® parent.
The intellectual neads of the child
Physical hendicaps or special health needs of the child
The ouftueal needs of the child
Chikfs nesd e maintain a dally routlne
The emotional needs of the chid
The chilld's lnteresks and prefemed activities, .
Any Tears the child ray have about the curment family SRUBHEE..ccoxmmmn

The chifd's desine to maintain contart with Fiends.
The academic nepds of the child
The chisd's desire 1o sea grandparents and extended TEmElY.. ecseress v

The child's perception of thelr refationships and involvernent with
family members

The thild's views and peeferences regarding rontart with eadx parent
and possible custody/arcess anangaments:

{2) when the child I5 010 5 years oll.... et mmumsisens "
{b) when the chikl & 6 to 8 yearg old
{c) when the child i 9 to 11 years old.... oo
{d} when the child & 12 1o 14 years old. ..oenermsmssamnin s
{e) wheat the child k& 15 years old or olan. e oo -
Leagth of time child has been B cumrent Bving SBUAHON...uo corsexvrnsessnsns -
The child's gendet.....

OOOO0OO0 O O0oooooooooo-
OoOOO0O00 0O 0ooodooooooos
OoOO0O0O00 O 0oOo00ooooode
OoOOOO0 O 0ooooooooodde-
OOOOOO0 O 0ooooooooodoe
OooOoO0 O 0cooooooooode
OOO00O0OO0 0O 000o000oooooos

E

OTHER ITEMS: This section of the questionnaire provides space for you 1o write in any ems not already incleded
on the questionnalre that you belisve shoul be considered: In determining child oustody s socess, Please wiite the
teernf=) in the space(ss provided. Mark the box that best repeesents your balief regarding each ivem.

1 4 3 4 5 6 ¥
Ll L] i O L] O 1
Marginally Sary
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OPTIONAL QUESTIONS: (Please retum your questionnaine regardiess of whether o nol you
choose to complete the following questions.)
‘The frdlowing questions explore hiow personal histary might Influence the relative importance psychologists sssign to

the Best Intevests of the Child crlteris. Your ARONVSMIOUS RESPONSES 1o thesa questione will be very helpful to
ks tesearch,

1. Markal Status: {Please chack as many as apply.)

2. fre you 2 parent? MD P&;D

3. Have you ever basn personally involved in a Custody and access dispure?  vesL] noll]
IF YES, please indicate the crcumstsnce(s) {Please check 2il that apply.):
£3 4s 2 child when my parents divorced
feganding my cwn chikd(een)
feganding my spouse’siparmer's child{ren}
Gther:

Your participation in this study s greatly apprecisted. Please retum the
gusstionnairs In the W% ;ggm envelope provided or fax i o

IF you would like to recelve o summiary of this research, please complete the enciosed
Request for Survey Results form.
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APPENDIX E: Best Interests of the Child Questionnaire for Lawyers

BEST INTERESTS OF THE CHILD QUESTIONNAIRE FOR LAWYERS

PART I: BEMOGRAPHIC AND PRACTICE INFORMATION

If your camrend peachice inclpdes divorcing fmilies, obild custody snd socess, plse answer the Sollowing quesiions
seording 0o your cumrent geactice.  IF you have past exporiescs but oo Jongee pesctice in the wes of divaring
fumilies, child costody and access, please answer the following questions. sccording to this past practice.

BASIC INFORMATION:
1. Apes yeRrs 2. Genders Femaln[ ] Malel ]

3. tocation of prectice: Abecta[] BC ]
4, Tountyy of cittzenship:
%, Do you vonskier yourself part of 2 particufar cultaral or ethie group?  Yesl] No 1

1F YES, please Indicaie this group
6. Highest degrea ety 7. Year gradusted:;
B. Universily where highest degres was eamed:
%, Year of call: 10. Mumber of years in practice:
11. What perrentage of your practice involves family law: %o
12. Where do you practics family law? [] taw Bm [ scle practitioner

O Goverament [ Other:
13. Please identify your TWO main areas of practice;
()] {in

TRAIMING & KHOWLEDGE:

14, Are you talned in family law medistion? Yes ] 8o [
IF YES, where did you receive your trainig?
Approvimately how many hours of training in meddiation have you completed? hours

15. Does your practice include family law medtation? Yes [ #0 £
If YES, how nany years have you heen mediating in family bw? yaas

16. How fomBiar are vou with vour jurisdiction’s test for "Best Intevests of B Child?”

{Please cirdie the mumber that best destribes your fevel of familiariy.)
1, 2 3 4 4

hot ak alf Hardily Somewhat Very Complstely

17. How familiar are you with any professional guldelines/ standards for child custody and access svaluations?
(Pease circde the mumber That best describes your level of familarity.)

1 2 3 4 5
ot at alf Herdly - Somewhat Yery Completely
Flease ientify the guiddinesistandaeds you know:
¥ vou are not famillar with any professional guidelines o standands, do vou know bow 1o oblain these
guidelnes? Yes [T 0[]
18. In your opindon, what types of training and expariences do you see as mportant or helpfel t© family lawyers
in daveloping their skills in handiing child custedy and aocess disputes? {Please check all that apply.)
] semmars/workshops related to divoroe, child costody and access sswes
| Beading case bw
[ reading lagat joumals
7] education ronceming the components of 8 oustody assess evaluation
] education concerning peychidogical testing {e.q., MMPE-2)
O other:
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EXPERTENCE IN CHILD CUSTODY AND ALCESS PRACTICE:
1%, How many years fiave you accepted refervals ivvolving child custody and acoess disputes? years

20. Do you stl accepk referrals for separation/divorce Bigation involving child custody lesues? Yes 1 No[o)
IF MO, why havve you stopped?
21, On averags, herer many child cusiogdy mammdomhandie pee year?

22, Appeowimately whist peecentage of your cassload Involving ohild custody snd access disputes sventually
require reditigation? % o the best of your knowledge, what is th main cause of this relligation?

23, Consdering the clients yoa represent in child custordy and access dispules, approxdmately what perosntage

) of these cases ate settlad:

e By parents peaching agreements on thelr own

e With the assistance of both parties’ lavwyers

e Using & mediation process

e ¥ By parents recebding joint or individual counselling

e o Foliowing a Court-ordered custody/access evaluation but prior bo Court dedesmization

—— A2 5 vesult of & judge’s derermination, without a Court ordeved custody and acoess eveluation

s As o result of a judoe’s determination, including consideration of a custody and arcess evaluation
5% Cther, .

PEYCHOLOGISTS" INVOLVEMENT I8 CHILD CUSTODY ARD ACCESS DISPUTES:
24, In your oplaion, what role should peychologists aosume I child custody and aocess disputes?

] should not be invedved 7] Gather and report information only
[ Gather nformation and make recommendadons  [] Decksion maker
[ ower:

25, In your role as a famdly lawyss which mental health profescionals do yo mast froquontly sncounber
conducking castody and access evaluations? (Please rank order where 1 = most frequently; 2 = second most
frequently, Leave blank those professionals you have not eatountered.)

s PREGISTEPEL PRYChOIOQISY, Master lavel o PEYED B ETESE
——— REQiterad Poychologist, Doctorate level s SoCER] Worker, Master level
e FERFEY Court Counselor e Sorted Wotker, Dottorate level
Other:
26. Which mental health professional do yor prefer 2o have lnvelvad I conducting a custody and Bccess
avaluations? Why?,

27, Wihat Kinds of training and experience do you look for in defermining the competence of & potantial chikd
wustody and access evabiator? (Pease rank order where {smost impostant; Jsseomnd most important...)

e, Eiiuication axud rakning in mental heaity completed & 8 recognized university
e SR raining relevant o divorce, custody and acoess issues
e, il Brviining velevant to chiid abuse and child protection ksues
e YE&TS OF relevant clinical experiancs
e RefErencesfimpreseions Trom other family lawyers of the potential evaloator
e FEWEW OF potential evaluator’s past Court testimony renond :
e Ul B2 a0 sxpert by Cousts
{ither: , 2
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| PSYCHOLOGISTS’ IRVOLVEMENT IN CHILD CUSTODY AND ACCESS DISPUTES (continued):
28, Please list up to two ways oF cromnstances under which vou have found peychological sarvicss to ba
kelpfol o the resclution of ehild custody snd access disputes,
i
Z
25, Please list up to o ways o cecumstances under which yvou have Tound peychological ssrvives to
impede or be harmful to the resolition of child custody and access disputes.
1.
2

3. What do vou consider the greatesy impediment to accessing peycholonical ssrvices regarding child custody snd
access disputes In cases where you consider such sarvices to-be appropiate?

3%, What do you think psychologists could do @ be more halpful to separating/divording Samilies and thelr bwyers?

PREPARING CLIEMTS FOR CUSTODY AND ACCESS EVALUATIONS:

32. In your role as a family bwyer how Important & & to discuss with your ciients what would be In the best
Interssts of thele chikd{ven] involved In a custndy and access dispte?
{Plaase cirde the manher that best descyibes your perception.)

H 2 3 L 5 & 7
Irsebovant ot Marginally Impoetant Vary Extremely Escardial
Important Important Impoetant Important

33, On average, how many hours do you spend belefing your client prior 1o a child custody and sooess
exaluation? hours
34. When the oourt orders 8 child custody and access evaluation, do you provide your diisnt with any of the
following Brigation support? {Please check ali that apply.)
] mtormation about what o do, or st 1o do, during 2 home visik
] General information about psychological tests (e.g., the purpose of peychological testing)
] specific information about psychological tests (e.4., information about validity scales; answers 10
specific guestions}
O Arrange practice assessment interviews with an independent menta! health professional
E A raview of the final custody and scoess report by another mental health professional
Other:

VIEWS ON CHILD CUSTODY AND ACCESS PRACTICES:
35. Piease st up W bwo ways or dreamstantes under which you have found the logal systam to be helplul to
the resolution of child custody and acosss disputes.

1.

2.

35. Plesse list up 1o two ways or crcomstances under which you have found the legsl system to bnpade or
be bharmviul 1o the resolution of child custody and acomss dispases,

1.

2. 3
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YIEWS ON CHILD CusSTODY AND ACCESS PRACTICES {contimuad):
37. Copsitering your peofessional communlty overall, howe would you chasscterize the relationships hebyoen
peychclogists and family lawyers? (Please dicle the number that best describes your peeception.)
i 2 3 4 5 8 7
Baremely Poor  Very Poor Pooe Heutrad ok Very Good  BwoeBent
38, What steps do you feel would be helpful 2o improving communication between family lbwyers and
psychologists?,

39, What do you find rewsrding about your Involverment in child custody and asoress cases?

40, What do you find stressfl about your invobement in child custody and aooess cases?

41, To what extent do you belleve thers should be a case conference among the fudge, the lawyers, and the
mental heslth profescional in cases where 3 child custody and scoess evaluation is ordered by the Court?
{Please circle the number that best describes your balief.)

b1 2 3 4 5 & 7
Meaver Rarely Infrequently  Sometimes  Frequently Very Frequestly  Always
COMMENTS:

B you have any otier comments that voa woald ke 1o make aboat yoar custody and antess mcﬁéaand{or
the imvolvement of mantal health professionals?

BECQ LAWYERS PART II: RATING THE BEST INTERESTS OF THE CHILD CRITERION
FTheoaghout Part 11 of the questonnalre, please read each statement carefully and consider it within the oontess

of yoar role as a faoily lwyer and within the conbet of the Best Interests of the Child cifrericns.  Plosse rate sach
Hem stcording o the exbent to which you balleva & should be considered In debermining child custody
and access. Beside sach siatement you will find bowes which corvespond with 2 seven point numerical scale. This
sumesical srale corresponds 1o the following ratings:

1 = hrelevant {Should Never Ba Conslderead) 5 = Very Important Consideration

2 = Not an Important Consideration & » Extremely Important Congideration

3 = Marghslly Important Conshdevation 7 = Eegential {Should Always be Considerad)
4 = Impostant Consideration

Afver veading each Rem, mark the box that best represents your belief regarding the axient o which that ltem should
be consideved In determining child custody and access.

For Example:  Each perent’s willingness to read to the didld{ren).  If you belleve this bem should be an axdremaly

mportant consideration in the determination of child custody and access, you woakl mark the scale this way:
i 2 3 4 &8 & ¥

£ach parent's wilingness to read to the chBAPEN hu..ns e LOODOO0OR0;
PLEASE DO NOT SKIP ANY ITEMS. 4
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BEST INTERESTS OF THE CHILD ﬁﬂmﬂmﬂmﬁzawm {LAWYERS): PARTII

RELATIONAL ASSESSMENT: This saction of the quesBonnaine deals with various aspects of the parents’ relation-
ship and of the relationship of eacls parent with the child{ren). Flease read each statement carefully and then, 55 &
fanily lawyer, rata & according to the extent to which you befleve that kem should be considered In determining child
custody and acoess. Mark the box Giat best reprasents your belief reganding sach ltem. Please dp not skip any
items.

1 2 3 4 5 8 7
o O O O O O O

ot Marginall ey Extromsely
Irvelavant  Important gcﬁ.ﬁwﬂ Important mﬁuﬁ:ﬁ.ﬁ Imporkant Essential

The level of confiict between the parents.
The child's affection Tor eath parent.......
History of sexusl abuse of the chikd by a parent.

Each parent's willingness to alow the child to maintaln contact with
the other parent.

Extent of parent-child condact during the separation
Pavents' histoey of sharing® parenting.
Curvent aflegation of sexual abiwe of the Child by 8 PEMIL.con e aressions
Bach parant’s preferences for possible shared® parenting plans.....
Overall quality of each parent's relationship with the chlld..csecracocasnss
Each parents affection for the child
Cusrent allegation of physical abase of the child by & parent....ccawommen -
Parents’ ability to cooperate with each other on Darenting MalerS.....woums
The way parents express thely coaflict
Keeping & young child and the mother together.
Physical viclence in the parents' relationship
History of physical abuse of the child by & parent.
Extent of parent-child contact before the separation
Attempis by 8 pareat to influence the child against the other pamEnt......
Extent to which parenms’ new patiners may contriute o parenting. o ces
Each pareents feslings of rasponsibility for the child..
Current allegation of neglact or emations! abuse of the child by = parent... []
The sxtent o which each parent is responsible for the dissolution of

the matiage
- Parents’ wilingness po shane® parenting responsibiities alter
the saparation

D
D
.nmmvimmum.ﬁuwmsngmu%%mwaﬁmmzamnBn&uﬁ.:::..z:..:.:..::. D
The level of conflict between sach parent and the childlren)..cumvomsess D
History of neglect or emotional abuse of the: child BY & PAreNt.........mwemem OO0

DDDDEDEDDDDDDDDDE ooo-

000 O 00000000000C000000 ooo-
000 0 000000000000000000 000w
0000 O O00000000000000000 O00-
0000 O O000000000D0000000 OO0«

0000 O 000000000000000000 Oo0»
Ooo0 O O00000000000000000 ood-

*PLEASE NOTE: In n.mm gestionnaire "shared parenting® does §,$§ any paicular form of legal
cusiody of atcess armangainent bof refers erally Yo "shaeing ths parenting™ iy some way.
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HEEDS OF THE CHILD ASSESSMENY: This section of the quastionnaire deals with various needs of the child thae
might be conshdered In a custody and access ase (2.4., the child's attachment o a family pet) . Pleasa read each
sateinent carefolly sud then, 85 a8 peychologist, mite & acconding to the extent 10 which you believa that fem should
be onsidessd In determining child custody and access. Mark the box thet best represents your belief regarding each
hem. Please do not skip any fems.

i 2 & 5 ] 7

0 L 0 O B 0 O

1 2 3 & 5 6 7
Child's need for relationships with sihiings..... OoOoododgooogoo
Childs need to be with the "psychological® parent gooogaoogiil
The inteliectual neads of the child ooogogoag
Physical handicaps or special hiealth neerds of the child Ogogoog
The cultural neads of the child L0000 000
Child's need to maintain 2 dally routine ODoooooaog
The emotional neads of the chiid LOd000o0o0on.
The child's Interests and prefierred activities, LAdOoOoOoogogog
Any fears the chiki may have about the current family situation.......... L I1 [0 001 O O O
The child's desire to malntaky contact with Friends LO000000
The academic needs of the child , OoOoggooLonl
The chili's decle t0 50 grandparents and SXtended TMIY... ... .O0O0000000
The chidd's of 1 redationships and Involvement with
oy T e e o ooooooo
The chiid's views and prefarences reganding contact with each parent
amd possible custody/acress arrangementis:
(&) when the child Is 0 10 5 yars ol..........cn. N OQoOoogogogog
() when the child & 6 to B years old gooooooog
() when the chikd s 9 10 11 YERIS 0. reomvcummeasenmamsseeres Ogogogog ool
{d) when the child is 12 1o 14 yearg oo L] L] [ O O O O
{€) when the chiid is 15 years ok of olgefu. . e O0ogooogoog
Lengeh of time child has bean in current Bving SEUBHON...owcmeeeneees LY L1 L B3 01 0O [
The childs gendet..... " OOoOoOoogoogogoao

OTHER ITEMS: 'This section of the questionnaire E%n&mnmam Tor you 1o wiite in any Rems nob aleady Incidsd
oo the questionnaire that you belleve should be considered in determining child castody s acress.  Please veia the
tem(s) in the space(s) provided. Mark the box that best represents your belief reganding each item.

1 2 3 4 5 s 7
(] _U, | ] L1 1 i
Trrelevant w_iog Wuﬁ Important msuqu w%ws.hm Essential
i1 2 3 4 5 § 7
ODOoooonao
Oooooaoao
oOooooooo
oDooooood
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OPTIONAL QUESTIONS: (Please retum your questionngire regandless of whether or not you choose o
complete the following questions.)
Tha foliowing questions explose how personal history mightt Influencs the relative importence lswyers assion to tha

Basp Inbevects of the Child criteela, and consider ethical diemmas family lewyers may face when handiing chikd
custordy and aocess actions.  Your ARONYMOUS RESPONSES o these questionz will be vesy helpful o this research.

1. Marks! Status: (Please check a2 many as apply.}
Osingle [ commontaw [ vamied [ oworced [ re-mamied

2, Are yoar & parent? YesD HnD
3. Hava you ever besn personally invobeed in a Custody and access dispube? Yesﬂ nolJ
IF YES, please idicate the chroumstance(s). {PMease check all that apply.)
RFegarding my own child(ren) D Az a child when oy parents divorced
I Regarding my spouse's/parmers child{ren) L] other:
4, ks a family lnwyer, what peroentage of the time do yout feel caught betwesen your profisssional responsihiiity
o reprasent your dient and your personal befiefs about what would be & the best inberests of your client’s
child{ren) In a custoddy and aocess dispute? (Please circha the number that best describes your experience.)
i) i} 20 30 40 50 i) 0 80 90 1005

Howe have you mesclved this diemma?

L. As a family wyes, what percentage of the time do you Teel caught between your profiessional responsibility
10 vepresent your cllent and the legal statutes which require the consideration of the best interests of the

child In determining child custody and access? (Please dircle the pumber that best describes your expesience.)
g 10 20 30 40 55 £0 70 BO o0 100%

Howy have vour resobved this difsmma?

&. Az a family faweyer, to what exent do you believe the best interests of the child test should tahe legal
precedence in the determdnation of child custody and aocess? (Please circle the number that best deccribes

your pecfessional belief) )

eV T SOt Fraguenty Ve Tty iays

7. From a pereonal perspective, to what extent do you helieve the best interests of the child test should
take legal precedence in the determination of chiid custody and access? (Please didla the number that best
describes your parsonal belief.)

i 2 3 4 & r
Never Rarely infrequently  Sometimes  Frequently  very trequenty Ehorays

| Your participation in this study is greatly spprecinted. Plesse retum the
guestionagire in the postage-paid, sddressed envelope provided or fax R 1o
{403} 210-2484.

I you would fiks to receive & summary of this research, please complete the enclosed
Request for Survey Results  form.
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APPENDIX F: Request for Survey Results Form Alberta and British Columbia

REQUESTFOR SURVEY RESULTS FORM

We will compile a summary of the survey as soon as possible. Appended to the summary will be
an acknowledgment list recognizing those professionals who contributed their time and expertise
to this study and who wish to be acknowledged. Please indicate your preferences for
acknowledgment by checking all that apply below.

Send me a copy of the survey results as soon as possible

Include sy name on your acknowledgment list

Include the name of my firm or organization, as specified
below, on your acknowledgment list

If you selected any of the options above, please do ONE of the following:

1. Complete the information below (or attach your business card) and return this page with your
questionnaire in the self-addressed postage-paid envelope provided; the questionnaire will be
separated from this form IMMEDIATELY er

2. Complete the information below and fax this page to the Calgary FMRIC office (403- 210-
2484), and return only your questionnaire in the envelope provided; or

3. Leave your name and address on the Families in Motion Research and Information Centre
voice mail (403-210-2726), including your choice(s) for acknowledgment from the above list,
and return only your questionnaire in the envelope provided.

Name: - ’ Lawyer: Psychologist:

Name of Firm or Organization:

Mailing Address:

City: Postal Code:

RETURN TO:
Barbara Jameson, M.A.
Families in Motion Research and Information Centre (Calgary)
44 Dalhurst Way N.W.
Calgary, AB T34 IN7

Fax: (403) 210-2484 Telephone: (403) 210-2726
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REQUEST FOR SURVEY RESULTS FORM

We will compile a summary of the survey as soon as possible. Appended to the summary
will be an acknowledgment list recognizing those professionals who contributed their
time and expertise to this study and who wish to be acknowledged. Please indicate your
preferences for acknowledgment by checking all that apply below.

Send me a copy of the survey results as soon as possible

Include my name on your acknowledgment list

Include the name of my firm or organization, as specified
below, on your acknowledgment list

If YOu selected any of the options above, please do ONE of the following:

4. Complete the information below (or attach your business card) and return this page
with your questionnaire in the self-addressed postage-paid envelope provided; the
questionnaire will be separated from this form IMMEDIATELY; or

5. Complete the information below and fax this page to the Victoria FMRIC office (250-
721-8929), and return only your questionnaire in the envelope provided; or

6. Leave your name and address on the Families in Motion Research and Information

Centre voice mail (250-721-8589), including your choice(s) for acknowledgment
from the above list, and return only your questionnaire in the envelope provided.

Name: Lawyer: Psychologist:

Name of Firm or Organization:

Mailing Address:

City: Postal Code:

RETURN To:
Marion F. Ehrenberg, Ph.D., R.Psych.,
Families in Motion Research and Information Centre - Victoria
Department of Psychology, University of Victoria
P.O. Box 3050, Victoria, BC. V8W 3P5

Fax: (250) 721-8929 Telephone: (250) 721-8589
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APPENDIX G: First Follow-up Fax for Psychologists and Lawyers
September, 2000

PSYCHOLOGY AND LAW PRACTICES:
CHILD CUSTODY AND ACCESS RESEARCH STUDY

HELP WANTED:
PSYCHOLOGISTS WITH EXPERIENCE IN CHILD CUSTODY AND ACCESS EVALUATION

Recently you should have received in the mail a copy of the survey, Child Custody and Access:
The Views and Practices of Psychologists and Lawyers. This study is designed to explore the
practices and opinions of psychologists and lawyers in Alberta and British Columbia who work
with families involved in child custody and access disputes. In addition to an up-to-date analysis
of how these professionals rate the Best Interests of the Child criterion, the study will provide
valuable practice related information for those who work in the area of child custody and access.
This research is also the basis of Barb’s Ph.D. dissertation.

With the summer holiday season behind us, we are sending this fax to remind you about this
important research. To date, only a small number of responses have been received from
psychologists who practice in Alberta. If you have any experience conducting child custody and
access, your expertise is needed. The survey requires twenty to thirty minutes of your time, and,
if you wish, a summary of the results will be mailed to you upon completion of the study. The
deadline to receive surveys has been extended to mid-October.

If you did not receive a package with details of the study, or if you have misplaced your package,
please contact the Families in Motion Research Centre (Calgary office) by telephone at (403)
210-2726, by fax (403) 210-2484, or by e-mail at bjameson@uvic.ca. and we will mail or fax you
a copy of the package contents.

This is a very busy time of year for everyone. However, we would greatly appreciate your
assistance in this exploration of child custody and access issues as they relate to the profession of
psychology. If you have already returned your survey, thank you for your participation.

Barbara J. Jameson, M.A. Marion F. Ehrenberg, Ph.D., R. Psych.
Doctoral Student, Associate Professor & Director,
Clinical-Lifespan Psychology Families in Motion Research & Information Centre

University of Victoria
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September, 2000

LAW AND PSYCHOLOGY PRACTICES:
CHILD CUSTODY AND ACCESS RESEARCH STUDY

HELP WANTED:
LAWYERS WITH EXPERIENCE IN CHILD CUSTODY AND ACCESS DISPUTES

Recently you should have received in the mail a copy of the survey, Child Custody and Access:
The Views and Practices of Lawyers and Psychologists. This study is designed to explore the
practices and opinions of lawyers and psychologists in Alberta and British Columbia who work
with families involved in child custody and access disputes. In addition to an up-to-date analysis
of how these professionals rate the Best Interests of the Child criterion, the study will provide
valuable practice related information for those who work in the area of child custody and access.
This research is also the basis of Barb’s Ph.D. dissertation.

With the summer holiday season behind us, we are sending this fax to remind you about this
important research. We are still in need of additional participation by lawyers who practice in
this area in Alberta. If you have any experience handling child custody and access disputes, your
expertise is needed. The survey requires twenty to thirty minutes of your time, and, if you wish, a
summary of the results will be mailed to you upon completion of the study. In addition, as most
of your colleagues have done, you may choose to have your name and/or the name of your firm
added to the acknowledgment list being appended to the summary of results. The deadline to
receive surveys has been extended to mid-October.

If you did not receive a package with details of the study, or if you have misplaced your package,
please contact the Families in Motion Research Centre (Calgary office) by telephone at (403)
210-2726, by fax (403) 210-2484, or by e-mail at bjameson@uvic.ca. and we will mail or fax you
a copy of the package contents.

This is a very busy time of year for everyone. However, we would greaﬂy appreciate your
assistance in this exploration of child custody and access issues as they relate to the professions of
law and psychology. If you have already returned your survey, thank you for your participation.

Barbara J. Jameson, M. A. Marion F. Ehrenberg, Ph.D., R. Psych.
Doctoral Student, Associate Professor & Director,
Clinical-Lifespan Psychology Families in Motion Research & Information Centre

University of Victoria
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APPENDIX H: Second Follow-up Fax for Psychologists in Alberta

October, 2000

Psychology and Law Practices:
Child Custody and Access Research Study

In August you should have received in the mail a copy of the survey, Child Custody and Access:
The Views and Practices of Psychologists and Lawyers. The response from Alberta
psychologists has been less than anticipated, and we are currently trying to clarify the response
rate and our sample size. Please complete the form below and fax it to the Families in Motion
Research and Information Calgary office at (403) 210-2484. If more than one psychologist in
your office received the survey package, please photocopy this form and distribute a copy to each
psychologist.

Please note that we are only interested in clarifying our research numbers. Any identifying
information will be removed from the fax upon receiving it in our office.

If you have already returned your survey, your participation is greatly appreciated. If you still
have the survey and wish to participate, please complete and return the questionnaire by October
13",

Thank you for helping us clarnfy this important aspect of our research. If you require any further
information, please call us at (403) 210-2726.

Barb Jameson, MLA. Marion F. Ehrenberg, Ph.D., R. Psych.
Doctoral Student Associate Professor and Director '
Clinical-Lifespan Psychology Families in Motion Research & Information Centre

University of Victoria

I have past and/or current experience providing divorce related chﬂd custody and
access evaluations, but I am unable to participate.

I have never prov1ded divorce related child custody and access evaluations as part
of my practice and I therefore do not qualify for this study.

I intend to complete and return the survey.

FAX TO: (403) 210-2484

Thank You.





