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Chapter One- Introduction, History, and Institutional Makeup

Introduction

The research question of this thesis is: how deédctimcept of truth affect the
processes of justice and reconciliation in the Bédtican Truth and Reconciliation
Commission (TRC) and the Rwandan Gacaca Court ®y&Eacaca Court)? Three main
concepts - truth, justice, and reconciliation- @sexmonly associated with post-conflict
institutions. It is these three concepts that felin the foundation for this thesis. Three
core claims are advanced in this thesis. Firstetlexists a reciprocal relationship among
truth, justice, and reconciliation, with justicedareconciliation being strongly influenced
by truth. Second, the form of truth used in eamintry assisted in shaping the structure,
role and function of the institutions. Third, tsieuctures and processes of reconciliation
and justice were strongly influenced by the notiditruth employed. The structures and
processes of justice and reconciliation also aéfééthe outcomes of the post-conflict
process. The relationship between these threseptsmwill be demonstrated through a
comparison of two post-internal conflict Africarstitutions: the South African Truth and
Reconciliation Commission and the Rwandan Gacacat@&ystem. It is important to
note that while the TRC process ended in 1998 thiardan system is still underway.

The TRC and the Gacaca Court system were seleetzdibe of their country’s
decision to use internally created transitionaliingons instead of relying on
international judicial tribunals as other countrfesch as Yugoslavia) have done. The

two institutions also possess enough similaritiesafvalid comparison. South Africa and
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Rwanda both have had internal conflict based omlfathnic identity, both are located in

Sub-Sahara Africa, and both countries chose netriploy pre-existing international
structures. Importantly, both countries rejectestgstablished western systems of trying
human rights abuse perpetrators, and instead wdokeevelop their own systems based
on their specific backgrounds, needs, culturaleaniand approach to truth. Rwanda
rejected the International Criminal Court-Rwandat tvas established in Arusha,
Tanzania to trgenocidairesn favour of the traditional Gacaca method ofijest

South Africa also resisted international pressarieyt human rights abuse perpetrators
when establishing their Truth and Reconciliatiomm@assion. Instead of focusing on
retribution, the TRC chose to use truth to assisbigiveness as well as employing the
traditional concept afibuntu?

The TRC and the Rwandan Gacaca Court System waresealected because both
institutions are intent on bringing resolution drehling to internal post-conflict
situations. Their method of achieving this goaliies a combination of: gaining the
truth about events during the conflict period; asgusome form of justice for the
victims; and reconciling the groups involved in tenflict. One of the main differences
between the two countries and the system adoptieer, than the structure of their
transitional systems, is their concept of truth ase@ffects on justice and reconciliation.
The South African TRC and the Gacaca Court Systetim @mphasisetituth as one of
their primary goals, but each used the concepemfftly. And, as will be argued in this

thesis, how truth was understood became importaindw reconciliation and justice

! Rosemary Nagy, "Transitional Justice and Legatdfism in Transitional Context: The Case of Rwasda’
Gacaca Courts," ifReconciliation(s) Transitional Justice in PostcanflSocietiesed. Joanna R. Quinn,
(Montreal: McGill-Queen's University Press, 20(88.

2 Ubuntuis the traditional African concept that means fgleare people through other people.’



were advanced. The hypothesis of this theslsisbecause the formation of a
communal truth was open to contributions by altiparin South Africa but was limited
to one party in Rwanda, the outcomes of their retspeejustice and reconciliation
processes differ greatly. Even with its limitedancial reparations, South Africa had an
even-handed application of justice during the TR&ess and thus was able to
effectively promote reconciliation; while Rwandaftwa more varied justice and
reconciliation system lacked an even-handed appraad therefore may have a less
successful reconciliation process.

The scope of this thesis will be maintained wittia confines of the South
African TRC and the Gacaca system with the goateéting a meaningful structure that
can be used to compare the two institutions. Hpethesis of this thesis is that the
understanding of truth and its effect on eachtstin’s goals and structure directly
affected the processes of justice and reconcihatibhis thesis will demonstrate that
truth is a crucial foundation of both the processfgsistice and reconciliation. The value
of this thesis will be in its exploration of thederstanding of the three concepts (truth,
justice, and reconciliation), their interrelatioasd how this interaction has shaped the
institutional structure and processes of recorimiia Such an approach provides a
useful alternative way of evaluating post-confiidtitutions and may contribute to
debates and discussions regarding criteria for systems in the future.

The thesis is structured in the following manndre Temainder of Chapter One
will serve as context for later chapters in oraepitovide the necessary historical and
contextual information to explore the use of truttboth institutions. It will begin with a

brief overview of the history of systematic discim@tion, ethnic or racial tension and



human rights abuses in both countries in orderawige a sense of the ingrained
suffering, anger and fear in the society. Nexwilt discuss how both institutions were
established and what their goals were. Understgnathat the priorities of each
institution were will be critical to later chapterEinally, this chapter will demonstrate
why these cases make for a good comparison offbetsaof truth on justice and
reconciliation. Chapter Two will provide an oveawi of the relevant academic literature
on the two countries and their post-conflict ingt@ns in order to situate this thesis
within broader academic discussions. Chapter Tiwikelemonstrate how the notion of
truth affected justice and reconciliation, whichtumn affected the outcome of the
processes. Chapter Four will contain concludimgands and a brief look at the affects

of the post-conflict institutions on their country.

History-Introduction

The following sections will explore the history @thnic tension and resulting
conflict in South Africa and Rwanda in order toyade context for the creation of the
TRC and the Gacaca Courts. The history of confliéach country is crucial to
understanding their later need for reconciliatiad ¢he format that the TRC and Gacaca
Courts adopted. This history is also importarttdav each country constructed its
concept of truth. This chapter will begin with @t history of each country’s lead up to
conflict, and the main events of the conflicts tiselaes. The second section will explore

the creation of the TRC and the Gacaca Courts; ¢foails, and their basic structure.



A Brief History of South Africa

Identity played a significant role in both the dastfin South Africa and in
Rwanda. In South Africa racial identity was shapad reinforced by a political system
of racial divisions beginning with colonisation afutther created and reinforced under
Apartheid® Apartheid used race as a means of determimiogsa to social services,
education, employment opportunities, housing, asldigal inclusion/exclusion. Even
before the official implementation of Apartheidif48 existing discrimination based on
perceived or constructed ethnic identity was presetine colonies that today makeup
South Africa. Race was first used as a politioal during the rule of the British and
Dutch over their colonies. Both of these Europeawers perpetuated interracial
tensions and oppression of the non-Europeans.

Active legal segregation in the colonies (that wddaker form South Africa)
began with the system of pass laws introducedarCiipe Colony and the Colony of
Natal during the 1800s. These laws limited the emo@nt of blacks from the designated
tribal lands to lands occupied by whites and cadarthat were under British rule.
These laws also restricted blacks’ movements wittenwhite areas and forced blacks to
carry passes at all timé&sDiscrimination continued with a battery of subsesnt
legislation that increasingly encroached on thhtagf non-European races. For
example, in 1892 the black population had to mieaintial and education requirements

to vote. The 1910 South Africa Act removed thérigf blacks to hold a seat in

% The concept of race used in this thesis refesotinl and political constructs. Race is not atersid to be
biologically determined.

“ "Politics and Governance: South African Historyli®®” South African History Online, South Afric@8,

http://www.sahistory.org.za/index.html
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Parliament and enfranchised mainly the white pajmria Later legislation removed the

black population’s ability to own land outside @&signated reservations and enforced
residential segregatich Blacks were also prevented from practicing stitiades in
white areas.

In 1948 the National Party (NP), a conservativewhite party, won the national
election on a platform of AparthefdThe new government used earlier discriminatory
practices and legislation to form a basis for tinew increasingly systematic separation
of the races and oppression of all non-Europe&msrtheid achieved these goals
through increased enforcement of previous disciaairy legislation and the addition of
further restrictions. A detailed exploration of Apartheid policy is lmeyl the scope of
this project, but it is important to note that eganumber of the policies that were
introduced post-1948 segregated almost all aspétfe. Some of the main pieces of
legislation that supported the creation of radahitity and separation of the races
included the Population Registration Act (1950) &relGroup Areas Act (19569. The
Population Registration Act forced everyone to seggitheir racial heritage in one of four
categories: White, Black, Coloured, or Indian. Bo@e was then issued identity cards
that specified the holder’s racial grotipThe new racial categories were important to
Apartheid because they forced racial divisionsociety and made deprivation of

services, jobs, housing, and political rights basee.

® Rob Davies, Dan O'Meara, and Sipho Dlamifig Struggle for South Afric&dew Ed., (London: Zed

Books Ltd, 1988), 7.

®ibid, 1.

" ibid, 14.

8 Hein Marais,South Africa Limits of Chang&econd ed., (Cape Town: University of Cape Towes®r
2001), 16.

% ibid; Politics and Governance: South African History @gli

1 william Beinart, Twentieth-Century South AfriceQxford: Oxford University Press, 1994), xv.

™ Gail Weldon, "Post-conflict Teacher Developmergcifg South Africa,'Journal of Moral Educatior39,
no. 3 (2010): 354.



A second important piece of legislation was theupréreas Act. This Act
forced physical separation of the races and assigpecific land to specific rac&s.The
physical separation of the races was increased tined>romotion of Bantu Self-
Government Act. This Act deprived black residesfttheir national citizenship and
instead gave them citizenship in one of ten tnbb#dsed self-governing homelands
known asBantustans.The land allotted to the black population was/dr8% of the total
country®® This Act also began the process of forced resetht, during which much of
the black population lost their land in urban araag were relocated to underdeveloped
areas far away from their employment. Betweemnptssing of these Acts and reforms
introduced in 1985, over 3.5 million Africans wdogcibly relocated into new
homelands?

The introduction of Apartheid did not go unchalleddy the non-European
population. Resistance during the early perioAmdrtheid consisted of non-violent
opposition in the form of popular uprisings andtpsts. The movement was inspired by
the teachings of Gandhi. Unfortunately, the attsndi-Apartheid resistance were often
met with police brutality, which although resultinmggreat physical and psychological
harm to the victims, also increased local suppmrtdsistance.

One of the main resistance organizations was thieakf National Congress
(ANC). Formed in 1912, the ANC played a criticalerin the broader anti-Apartheid

movement throughout the entire Apartheid peffodin 1949, the ANC began its

12 ibid, 354.

13 Marais,South Africa Limits of Chang#.

4 politics and Governance: South African History @eli
15 Beinart, Twentieth-Century South Africeij.



Program of Actiont® This program included a series of strikes, bagcaind civil
disobedience. Unfortunately, these tactics didrestilt in significant reforms. In 1959,
a splinter section of the ANC formed the Pan AinisaCongress (PAC) in hopes of
achieving greater success through different tatfiche PAC became one of the main
forces behind the demonstrations against the pasissb During the 1970s another non-
violent resistance group known as the Black Consriess Movement formed. It
promoted psychological liberation through blacldprand resurgence in African
customs. The Black Consciousness Movement wagiefigenspiring to students and
motivated black student groups in secondary andeusity level education to become
increasingly vocal. Although the non-violent régrce won much support from the local
black population, no real political change wasHoaming. Instead government
sponsored violence increased, which lead to thptamoof new tactics for the resistance
movements.

On March 21!, 1960 the PAC organized a non-violent anti-pasktampaign in
the township of Sharpeville. During the demongirathe police opened fire on the
protesters killing 69 peopf&. A state of emergency was later declared and D§@0ple
were arrested, including the leaders of the ANCRAG® Both organisations were
then banned. With the banning of the ANC and tA€ Both organizations were forced
underground and soon after made a dramatic shdydsm the previous tactics of non-

violence®® The ANC formed a military wing known as thenkhonto we Sizw@1K).?*

18 Marais,South Africa Limits of Chang@.

7 ibid, 25.

% ibid.

19 politics and Governance: South African History @ali
20 Marais,South Africa Limits of Chang@5s.

2 politics and Governance: South African History @ali



The MK, led by Nelson Mandela, began a campaigsabbtage on tactical state
structures. The PAC also formed a militant wingnedPoga®? During the 18 months
after their formation these two groups committedrd®®00 acts of sabotage many with
deadly result$>

Alongside the growth of armed resistance, the blaxkh population also began
to mobilise against Apartheid. Inspired by thecklaonsciousness movement, black
youth began their own series of demonstrationse @rithe main causes for their
mobilisation was proposed legislation stipulatihgttMathematics and the Social
Sciences be taught in Afrikaa8. In response to this new legislation 15,000 chitd
converged on Orlando West Junior Secondary Scha®biveto on June 181976 to
protest?®> The sheer number of students intimidated the steto quickly mobilised the
local police to disperse the students. Teargasiveband when the students remained
the police grew frightened and opened fire. Twddte school students and 21 others
were killed, with reports that up to 100 other i were killed in the protests that
followed in the surrounding are&sThe murder of children increased the tension
dramatically between the Black and white populaj@and tensions further escalated in
1977 when Steve Biko, the leader of the Black Cmusness movement, was taken into
custody and killed by polic€.

In addition to the ANC, PAC, and youth movemenuaber of other anti-

Apartheid organizations emerged in the 1970s a®@4.9 Community based

2 ibid.

23 ibid.

4 ibid.

% Beinart, Twentieth-Century South Africay.

®politics and Governance: South African History @ali

2" Davies, O'Meara, and Dlamifiihe Struggle for South Afric807.
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organizations, including trade unions, churched,\@omen’s groups, grew rapidly and

became increasingly vocal in resisting Aparthélthese groups were diverse in politics
and tactics but all shared an opposition and acésistance to Apartheid. Many of these
groups came together under the umbrella of the Srdasnocratic movement.” Even a
minority of the white population began to resistafheid policies. Around 20% of the
white population supported one of the oppositiortigs, the Progressive Federal Party,
and their anti-Apartheid leanings.

Political violence experienced a major increasenduthe late 1980s as the
townships became a focal point of resistance agtiasApartheid government. The
township residence resisted Apartheid through lbegtotts, and even overthrew
township councils with unofficial governing bodieen led by militant youttf® The
activists within the townships also establishedgbeis courts to punish those accused of
being government agents. Those considered suppaoiftéhe national government often
were met with violent treatment, such as petrol bsnbeatings, and necklacirfy.

The MK also increased their attacks during thisqueand began attacking
Apartheid forces and civilians including targetsdted in the heart of urban white South
Africa. A good example of this is the car bombofdhe South African Air Force
Headquarters and South African Defence Force Mylikatelligence Headquarters in
Pretoria on May 20, 1983%! This attack killed 19 and injured over 200 Soéftican

Defence Force and South African Police persorfel.

% politics and Governance: South African History @ali
29 i

ibid.
%0 Beinart, Twentieth-Century South Africa41.
3L politics and Governance: South African History @ali
32 .

ibid.
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Due to the rising anti-Apartheid sentiment during 1980s, the national

government became increasingly focused on intex@alrity and a powerful state
security apparatus was established to brutally mgspall political opposition. On July
20" 1985, President Botha declared a State of Emeygar®6 magisterial districts to
counteract the growing unrest. Close to 8,000 mewvglre detained under the internal
securities act and 22,000 charged with offencesnarirom protests®

External pressure to Apartheid also continued tovgrith strong international
sanctions coming into force in 1986. Due to the increased internal violence and
external pressure the national government begbrosen Apartheid. Between 1986 and
1988 some of the petty Apartheid laws were repeabyd1987, partly due to
international sanctions, South Africa’s economy Hempped to the lowest rate
globally® President Botha realised that South Africa cagticontinue on its current
trajectory and began having unpublicised meetings Melson Mandela. White
intellectuals also began to reach out and eventaaiiroup of them met with the ANC in
exile for talks.

A stalemate had been reached between the ANC andRh The ANC had
weathered lengthy state repression but their amesidtance had never matured to the
point of being a military threat to white rule. &ANC had also suffered attacks on their
military bases in neighbouring states such as AmgglApartheid force¥ All of these

factors combined to make an overthrow of the Apdistate impossibf&. At the same

33 Beinart, Twentieth-Century South Africa46.

34 Martin J. Murray,The Revolution Deferred: The Painful Birth of PAgartheid South Africa(London:
Verso, 1994), 29.

% Marais,South Africa Limits of Chang67.

**ibid, 69.

*"ibid, 69.
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time, the national government suffered from thamgs<osts of Apartheid which included:

ungovernable townships, strong international sanstiand a growing “mass democratic
movement.®?® Neither side seemed able to win in a protractedlict.

In 1989, Botha suffered a stroke and resigneds sdccessor F.W. de Klerk
moved decisively toward increased negotiationshi$ril990 address he promised to
repeal discriminatory laws, allow anti-Apartheiadgps such as the ANC, release
Mandela, return freedom of the press, and suspgenddath penalty’. Negotiations
began in 1990 with a good will gesture of the re¢eaf all political prisoners and return
of exiles.*® In 1992, negotiations gained further support iuan all white referendum
with over 60% support for ending Apartheid. Unéworately, during this period there was
also a breakout of violence between different blaaltical affiliations in many areas of
the country. The province of Natal, in particulags the site of ongoing violence
between supporters of the Inkatha Freedom ParB) @ad the ANC. The 1992
Biopatong Massacre resulted in the deaths of 45len&8isho massacre later that year
resulted in 29 dead and 200 injufédSporadic violence persisted right up to the day o
the first general election with universal suffraged994. Thankfully the election itself
was peaceful with 2.7 million South Africans cagttheir votes? The ANC won nearly
63 percent of the vote and on May"11994 Nelson Mandela was sworn in as

president?

*®ibid, 67-68.

¥ ibid, 67.

0 Pumla Gobodo-Madikizela, "Transforming Trauma fe tAftermath of Gross Human Rights Abuses:
Making Public Spaces Intimate Through the Southcafr Truth and Reconciliation Commission." Tihe
Social Psychology of Intergroup Reconciliati@dls. Arie Nadler, Thomas E. Malloy and JeffreyFi3her,
(New York: Oxford University Press, 2008), 60.

! Murray, The Revolution Deferred: The Painful Birth of PAgiartheid South Africal 82-184.

*2ibid, 209.

“ibid, 211.
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At this point in the discussion it is importantriote the type of political transition

that South Africa experienced because it affedtedunderstanding of truth that was later
employed by the TRC. When classifying transitidns important to identify both the
nature and duration of the regime, and the natudedaration of the transition proce$s.
Both the regime and the process can be either endog or exogenous and of short or
long duration?® South Africa had been under an endogenous répeassime for over

45 years?®

Its process of transition also ended up beingpgadous even if supported
and aided by external actdfs As discussed earlier, both countries opted ftional

reconciliation processes rather than internationals.

The South African Truth and Reconciliation Commission- Setup

After its political transition to democracy, Sowlfrica needed to come to terms
with its long history of human rights abuses, ragiand discriminatiof’> For instance,
during the Apartheid period over 18,000 people vkdled, 80,000 opponents of
Apartheid were incarcerated, and of those incatedr@000 were torturedl. The sheer
number of human rights violations required somenfof redress. The next step in the

healing process was the Truth and Reconciliatiom@wssion (TRC).The National

* Jon Elster,Closing the Books Transitional Justice in Histotiderspective(New York; Cambridge:
Cambridge University Press, 2004), 73-74.

**ibid, 73-74.

*®ibid.

*"ibid.

8 Gobodo-Madikizela,Transforming Trauma in the Aftermath of Gross Hunfights Abuses: Making
Public Spaces Intimate Through the South Africartifand Reconciliation Commissidy,.

9 Lyn S. Graybill, "Pardon, Punishment, and AmneSiaree African Post-Conflict MethodsThird World
Quarterly25, no. 6 (2004): 1117.
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Unity and Reconciliation Act of the South Africaarffament created the TRC in 1995.

It ran for two years and like the political tramnsit was an endogenous process.

Due to pre-election violence and escalating tersspmst-election, the TRC chose
to pursue a broad and open interpretation of tautvoid retaliation of Apartheid
supporters. The TRC was mandated to focus on tbsees. First, it worked to establish
as complete an understanding as possible of thehpasan rights violations committed
by all parties of the political conflict: Second, it provided a forum for victims of human
rights abuses to speak publicly about the abussssihiffered>” Third, the TRC was
empowered to grant amnesty to perpetrators ofipally motivated human rights abuses
that made a full disclosure of their involvementThe TRC mandate also established
thatthe time period under investigation would be frod6@ until May 16' 1994 when
President Mandela was inauguratédThe year 1960 was chosen as the starting date
because it was the year in which the Sharpevillssaere took place and armed
resistance began.

The idea of the TRC began after the election okbielMandela in 199%. There
was considerable input from civil society and hwudrof hours of discussion about its

form and structure before the South African Par&atrpassed the National Unity and

0 Dan J. Stein et al., "The Impact of the Truth &egtonciliation Commission on Psychological Distrasd
Forgiveness in South AfricaSocial Psychiatry & Psychiatric Epidemiolog$, no. 6 (2008): 462.

*1 Gobodo-Madikizela,Transforming Trauma in the Aftermath of Gross HunRights Abuses: Making

o Public Spaces Intimate Through the South Africarttfand Reconciliation Commissidsf.
ibid.

%3 Christo Thesnaar, "Restorative Justice as a Keléaling Communities,Religion & Theologyl5, no. 1/2
(2008): 58.

>* ibid.

5 Mark Freeman and Priscilla B. Hayner, “The Trutbn@nissions of South Africa and Guatemala” in
Reconciliation After Violent Conflict A Handboads.David Bloomfield, Teresa Barnes, and Luc Huyse
(Stockholm: International Institute for DemocracyléElectoral Assistance, 2005), 177.
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Reconciliation Act in 1998° The Act empowered the TRC to grant individual astye

search premises and seize evidence, subpoena safesd run a sophisticated witness
protection program’ The selection committee for commissioners inailide
representatives from human right organizationgedeived over 300 nominations from
the public and interviewed 50 publicly. Then 2hdiadates were sent to Mandela for
final selection. Two other commissioners were addeprovide political and
geographical balanc&. There were a total of 17 commissioners appoiritdthe TRC
was chaired by Anglican Archbishop Desmond TitiThe TRC also had a staff of 350
and a budget of 18 million USD per year for thetfiwo and a half years and a smaller
budget during the subsequent three years of origarémd writing the repoft.

The TRC was composed of three committees. Fitst,Human Rights
Violations Committee collected statements fromimstand witnesses and recorded the
extent of the violations. This committee was cledrgith “establishing and making
known the fate or whereabouts of victims” as well't@storing the human and civil
dignity of such victims by granting them an opparty to relate their own accounts of
the violations of which they are victim&” Second, the Amnesty Committee processed
and made decisions of individual amnesty applicetioApplicants who had committed
human rights violations needed to make a “fullctbsure of all the relevant facts
relating to acts associated with a political objextbetween 1960 and 199%%" Third,

The Reparations and Rehabilitation Committee desigmmd made recommendations for

*®ibid.

*"ibid.

zz Freeman and HayndReconciliation After Violent Conflict A HandbqdldO.
ibid.

®ibid.

®Libid, 177.

%2 ibid, 129-130.

% ibid, 140.
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a national reparation program. Special institutidv@arings were also held focusing on

the role of business, health, media, judiciarydéranions, and faith communities in
supporting or opposing racisth.In addition, hearings were held on special issues
including: conscription, prisons, women, youth, apecific historical event® The
procedure of the TRC was uniquely constructed ¢oeimse knowledge about the past as
well as to insure some measure of individual actatility.

The TRC began its hearings in 1996 and over a g@fitwo years took
testimony from 23,000 victims and witnes§&sTwo thousand of those testimonies took
place in public hearing¥.During the course of the TRC over 80 public hegsitook
place across the counti¥.Victim and perpetrator hearings ran in tandem\aare
widely televised. The TRC Special Report had 1lillian to 1.3 million television
viewers each week during its first y®3rThe TRC also had special hearings of key
institutions or sectors of society and their pgpticion or response to abusive practites.
Other hearings were held on thematic issues argifgpevents in South Africa’s recent
history.*

The most controversial aspect of the TRC was il#yatp grant amnesty to those
who had committed human rights violations due tiitipal motivation. The concept of

amnesty underwent numerous challenges both catistiflly and legally’? Yet, a

5“TRC: The Facts,” BBC News, October 30,
1998nttp://news.bbc.co.uk/2/hi/special_report/1998/80faith_and reconciliation/142369.stm

% Freeman and HayndReconciliation After Violent Conflict A Handbodik0.

66 ;1.
ibid, 177.

%7 ibid

% Nevin Aiken, "South Africa Revisited: A Reassessmef the Truth and Reconciliation Commission's
Contribution to Interracial ReconciliationJniversity of Wyomin¢2011): 9.

% Freeman and HayndReconciliation After Violent Conflict A Handbodki0.

70 i1
ibid, 177.

"ibid.

2 ibid.
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survey conducted at the end of the Commission’sda@nshowed that 63% of those who

responded supported conditional amnesties, asdsmpgrpetrators who did not apply or
were denied amnesty were prosecufedThe idea behind “truth for amnesty” was that it
would use court prosecutions to scare high-profieenbers of the former regime to
testify.”* By November of 2000, over 7112 people had agdte amnesty. Of these
840 were granted amnesty and 5,392 applications redused’> South Africa’s
amnesty program was different from other formsrohasty in that it was criteria
driven’® It was not a blanket amnesty for all supportérthe Apartheid regime nor was
it automatic. Applicants had to file for each atbn separately, and each violation was
assessed on its own merifs.

The final five volume (3,500 pages) report wdsased in October 1998
There was no commitment made to implement its reecendations, notably the
recommendations of reparatiofisThe amnesty committee continued processing
applications until May 2001, and the South Afridaath and Reconciliation
Commission officially closed on November"™3R001 with the finalization of the last of

the amnesty decisiofs.

3 pAiken, South Africa Revisited: A Reassessment of the BndhReconciliation Commission's Contribution
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Rwandan History and Context

In Rwanda, similar to South Africa, identity playad important role in the
conflict, with the creation and solidification aaial identity being politically motivated.
Before colonization many Rwandans shared the sangaibge and similar culture. The
labels of Tutsi, Hutu, and Twa referred more toneenic and social status and then to
ethnicity®" Social mobility was possible during pre-colortiaies through marriage and
achange in economic circumstanc&sAccording to the current government’s official
history, the pre-colonial period did not divide péointo racial categories, but instead all
people viewed themselves as Rwandan or “The Kipgtple.® Inequality was largely
economic, primarily between the King’s court and geasant§?

The first official introduction of racial divisionsame with colonization. Rwanda
was first colonized by the Germans in the periosvben 1890 and 1918. The colony
was later transferred to the Belgians in 1916 aethd of the First World W&P.During
this time period, Europe was strongly influenceddusial scholarship. Colonial
anthropologists therefore were quick to classifytifiree ethnic groups in Rwanda and
then assign them historical traditions based oxipus racial researcH. The Tutsi were
classified as Ethioped, the Hutu as Bantu, and 't as Pygmoid® The colonial

anthropologists also introduced the “Hamitic hy@sils,” which argues that the Tutsi

81 peter Uvin, “The Gacaca Tribunals in Rwanda’Reconciliation After Violent Conflict A Handboaids.
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migrated to Rwanda from northern Africa and thatitutu and Twa were the original

inhabitant€® This theory has since been proven false, butomasof the early factors in
creating strong ethnic divisions in Rwanda.

During this period colonial powers often reliedaoombination of systems of
direct and indirect rul&’ For instance, a local ruling class was establisivel then co-
opted from the native population to act as agehtiseocolonial administration. In
Rwanda, the Tutsi were made the ruling class becidngsr physical appearance was
thought to most closely resemble the European ideal their facial features were seen
to express stature and nobilfty.This system of governance was an important early
factor in creating ethnic divisions because itlggthed the Tutsi as rulers over the Twa
and the Hutu majority?

Through their influence in the colonial governmt#rd Tutsi gained access to
superior education, colonial, social and economsources, as well as higher
administrative position As Buckley-Zistel explains,

Because of the discriminatory provision of resogrtlke imposition of the

exclusive structures and the assertion of presbuoegh the colonial state-

building process, collective identity became insmegly meaningful, further

limiting the initial degree of flexibility betweendividual Hutu, Tutsi, and Twa
and turning them into homogeneous categdfies.
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It was during this period that the stereotypesentities of the Tutsi and Hutu

began to be strongly ingrained. The Tutsi wergverdas superior in “knowledge,
administration, and warfare strategi€s.The Hutu were viewed as inferior. The Twa
were marginalized and remained in a neutral positin 1935, the Belgian authorities
began to issue identity cards with the race of éaghndan citizen, which further
ingrained racial identitie¥

Civil war erupted in 1959 with Hutu activists kilfy Tutsi. In 1961, the Belgians
under growing pressure from the Hutu majority, sfarred power to the Hutu, before
granting Rwanda independence on July 1, 1962. |dds Tutsi rulers were overthrown,
attacks were carried out on ordinary Tutsi, andyngutsis were forced into exile in
neighbouring countrie¥. It was these exiled Tutsi and their descendahts later
formed the foundation of the Rwandan Patriotic E{&PF) whose goal became armed
return to Rwanda.

As Umutesi outlines, renewed fighting began in 188@n the RPF attacked
Rwanda from Ugand&. The attack was accompanied by massacres of petyldived
near the border of Rwanda and Uganda. The majofriyctims were Hutu. RPF
incursions continued and began a long period efival turmoil, which served to
exacerbate ethnic tensions. Conflict between fAE &1d the Hutu government of
President Habyarimana continued until a peace dagas signed in August 1993. The

Arusha accords developed a power sharing agredméneen the RPF and

* ibid.

% Nagy, Transitional Justice and Legal Pluralism in Traimital Context: The Case of Rwanda's Gacaca
Courts,90.
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Habyarimana’'s government. Hutus generally vieviedaccords as giving victory to the

Tutsi RPF, because it granted them legitim&cy.

It was during the period of the Arusha Accords thatconcept of “Hutu Power”
once again arose to prominertt®.Hutu power was the collective consciousness that
Hutus should never again submit to Tutsi rule.tdad, Hutu should assert their
dominance and reclaim their homeland from the Tioisnigrants. Hutu began to assert
their dominant position and strengthen their idgriirough songs, stories and radio
broadcasts. An excellent example is this excegohfthe national radio station, Radio-
Television Libre des Mille Collines, “We must figtiteinkotanyi Finish them
off...exterminate them...sweep them out of the countpgcause there is no refuge, no
refuge for them! There is none, there is notfé!Inkotanyiis a derogatory term that
refers to cockroaches. These radio broadcastsfedghe already strained tensions,
and further entrenched Hutu and Tutsi identitidadgpeased on mutual hatré?.

On April 6 1994, President Juvenal Habyarimanaamelwas shot down over the
Rwandan capital of Kigali®® It was the match that ignited the simmering ethni
tensions. In the next hundred days, an estin&26¢D00 to 800,000 Tutsi and moderate
Hutu were slaughtered by Rwandan soldiers and gamgs; at least 500,000 women

were raped; and 25,000 to 45,000 Hutu were killethke Rwandan Patriotic Front in its
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efforts to win the civil war and in revenge attabiysTutsi survivors®® The killing did

not cease until the RPF took Kigali on July#994. The RPF then established
themselves as the national government of Rwandéioi of Hutu fled Rwanda into
neighbouring countries’ refugee camps.

Before the attacks, the population of Rwanda wa8@000 of which 85% were
Hutu and 14% were Tutsi> During the genocide, Rwanda lost an estimategO880
people, not including refugees who fled the counfRyvanda lost its human
infrastructure; its teachers, judges, and politisiand continued to be a polarized nation.
Killers and victims remained as neighbours: liveide by side because of lack of
economic resources to relocate. The situatiorwiarRla in the immediate post-genocide
was dire. It was within this context that the Gac@ourt System was developed and
implemented.

The classification of the Rwandan regime and ttasis slightly more
complicated than the South African case. The sxiwe regime in Rwanda was
internally formed, even if it was heavily influertby Rwanda’s recent colonial past. So
while it may seem endogenous there were strongemags influenced®® The regime
was temporally long with conflict stemming from ttnansition from colonialism in 1962
until the genocide in 1994. In terms of the traoeal process, Rwanda initially worked
with the exogenous process of the United Natiotexmational Criminal Tribunal
Rwanda located in Arusha, Tanzania. This systeslatar rejected by the Rwandan

government and the endogenous traditional prodeSacaca was implemented. The

194 Nagy, Transitional Justice and Legal Pluralism in Traisital Context: The Case of Rwanda's Gacaca
Courts, 88.
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transition process was temporally short with thé&RRapture of Rwanda from

government and militia forces 100 days after theogede began.

The Rwandan Gacaca Court System

Like South Africa, Rwanda after the genocide wase &ced with the difficult
task of creating a path out of the staggering hunwdris abuses and longstanding racial
tensions. Initially, the Rwandan government rebedhe western legal system.
Unfortunately, the judiciary in Rwanda was in ruargd was unable to handle the large
volume of trials required®” The sheer volume of detainees overwhelmedior
instance, as of 1999 there were over 120,000 dstsiim custod}f® and over the next
five years only 6000 files were process&d. At this rate, the processing of the
remaining detainees would have taken over 100 yBar&nother solution was clearly
needed and in 2004 the traditional based Gacace Sgstem was established. This
system was implemented by the RPF dominated gowergwhich maintains strong
military and political control in Rwanda since tpenocide. Due to the RPF’s strong
position they were able to create a system whichl@yad a much narrower use of truth
than what as the case in South Africa.

The Rwandan Gacaca Court System was establisi#iDihand reorganized in

2006 with the passing of Organic Law No 28/2006 While the TRC process ended in

107 »Gacaca Jurisdictions: Achievements, Problems, Futire Prospects.” iNational Service of Gacaca
Jurisdictions Rwanda, available from
http://www.inkiko-gacaca.gov.rw/PPT/Realisation%2@%20future%20persective.ppt
198 Staub, Pearlman, and Millédealing the Roots of Genocide in Rwan2@y.
i?i Gacaca Jurisdictions: Achievements, Problems, andiié Prospects3.
ibid.
11 Organic Law No 28/2006Parliament of Rwanda, Republic of Rwanda, 2006.




24
1998 the Rwandan system is still underway. Itsama#mis to prosecute and try “the

perpetrators of the crime of genocide and othenesi against humanity that were
committed between October 1, 1990 and Decembet®1.™*? The main goals of the
Gacaca Court system are to: disclose the truthtajenocide events; speed up genocide
trials; eradicate the culture of impunity; recoe@nd strengthen unity among Rwandans;
and to prove Rwandan society’s capacity to solve\in problems:*?

Gacaca has its origins in a traditional methodusfige that saw villagers meet on
the grass and bring their disputes before villdders!** Disputes were resolved and
restitution was provided to the victim. The newan@ation of Gacaca was viewed by the
government as an effective method for dealing Withlarge backload of cases and
provided a means for sharing the truth about timgee and creating a space for
reconciliation.

The current Gacaca Court System is divided into ébiflerent administrative
levels. The lowest level is the cell and deal$witegory four crimes®® This category
of crime includes any offences against propetfyThe second level of the Gacaca
system is the sector. The sector is responsiblegf@gory three crimés’ which include
committing a criminal act (or being an accomplicatcriminal act) without the intention
of causing death’® The third level is the district. The districtade with category two
crimes.'® Category two crimes include being the authoraathor, or accomplice of

deliberate homicides or serious attacks that leatkath, persons who caused injury with
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the intention of causing death, or persons who cittachserious violencé?® The fourth

and final level of the Gacaca system is the prainthe province is responsible for
hearing appeals from the district leVéf.

The final category of crime, category one, is #gponsibility of the regular court
system-2? Category one crimes include anyone who acteflasners, organisers,
instigators, and supervisors of the genocide; lesadethe national, provincial, and
district level whether in political, military, rgious, or militia positions; well known
murders who distinguished themselves by the zedll @nwickedness of their killings;
and those who committed rape or acts of sexualr@ft®

Community involvement is the foundation of the Gac&ourt. Judges
(Inyangamugay)pare elected from the local community based oir theegrity.*** They
are then sent to Kigali for a brief period of legaining. Upon returning to their
communities the judges work to investigate andecblinformation about the local events
during the genocide. This information is then esgpt to identify perpetrators to stand
trial, as well as to establish the classificatiohthe perpetrators’ crimes. Once those
involved in the genocide have been establishedje¢teinees are returned to their local
community to stand trial.

The Gacaca trial is based on dialogue. There@tawyers, and anyone can get
up and speak against or in defence of the accifSe@ihe accused is then afforded the

opportunity to speak in their own defence or tofess. The goal of the trial is to
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uncover as much about the events during the ge@@asighossible. Once everyone has

had the opportunity to speak, the judges agreeoer punishment based on the
seriousness of the crimiacluding whether the perpetrator voluntarily cassed**® The
punishments range from community service (TIG)f]imprisonment*?” The
punishment also usually includes a method of corsgu#mm to the victims. This
compensation can include the restoration of prgpére repayment of the value of
ransacked property, or performing work of an egadlie to the property to be repaired.
128 since the start of the Gacaca system, over 12;408s have been established in
Rwanda*® 260,000 judges have been traifiétand 40,000 prisoners have been
released to stand trial in their local communitf@sWwith this historical and institutional
background in mind we will now turn to a reviewtbé current literature on both

countries’ post-conflict processes.
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Chapter 2- Literature Review

Introduction

This chapter will review the core debates and ksyes in the dominant literature
on Truth Commissions, the South African Truth amtétciliation Commission, and the
Rwandan Gacaca Court System in order to situasehibsis within broader debates on
post-conflict institutions, especially the literegifocused on South Africa and Rwanda.
The first section will examine scholarly work whidtscusses the role and functions of
TRCs and the perceived benefits and drawbackseof RC process. The second section
will turn to explore the main debates surroundimg $tructure and successes of the South

African TRC, followed by a section on the Gacaaacpss.

Truth Commission Literature

A core focus of scholarly literature on TRCs exaesiwhat a TRC is, why a TRC
is selected and what the perceived strengths emtslof such a process are. This section
will draw heavily of the work of Priscilla Hayndvlark Freeman, and Martha Minow
(leading scholars in the field of truth commissiowso provide a well established

overview of the purpose of TRCs.
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What is a TRC? Priscilla Hayner defines Truth Cassions as “bodies set up to

investigate a past history of violations of humigts in a particular country™ Daan
Bronkhurst offers an expanded working definition,
A truth commission is a temporary body, set up lyficial authority (president,
parliament) to investigate a pattern of gross hungirts violations committed
over a period of time in the past, with a viewdgsuing a public report, which
includes victims' data and recommendatifmigustice and reconciliatioh.
Dancy, Freeman, Hayner, Kim, and Wiebelhaus-Bralentify other key functions of
Truth Commissions which expand upon Bronkhurst'skivig definition. According to
these scholars, TRCs are tools of transition, whighstigate and report on abuses and
recommend reforms with the goal of preventing feitabuses. TRCs serve as
sanctioned fact finders and are temporary botli€guth Commissions also formally
acknowledge past wrongs that have been silencedemidd® As these scholars note,
Commissions are officially sanctioned, authorizettj empowered by the stateThey
are non-judicial bodies, but have some measure giire independence and are also
usually created at a point of transition and fomasnly on the past. Commissions

investigate patterns of abuse and specific viatsticommitted over a period of tinfe.

Commissions complete their work with the submisgiba final report that contains
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conclusions and recommendatiohginally, Truth Commissions focus on human rights

violations and humanitarian norni8.

The next main focus within the TRC literature cameghe question of why a
Truth Commission would be selected as the insbitugif transition over traditional legal
proceedings. Roper and Barria contend that TREsf&en a part of a negotiated
settlement where there is no clear victbiHayner argues that the main differences
between Truth Commissions and trials is that Comsimiss focus on the larger picture,
on thousands of victims, whereas trials focus @tiic events and individuaf§. Courts
rarely investigate various social or political fast which led to the violence, or the
internal structure of the abusive forces, and damake policy recommendations or
recommendations on the reform of the military olitipal system*® Court records are
also not widely read like Truth Commission repoftsHayner states, “Truth
Commissions can set in motion a process of grieamjrecovery, but they are not the
only answer to confronting crimes of the past.alBrare crucial, while traditional healing
practices can also assuage wourtds.”

Scholars also have also sought to answer thisiqunesivhat benefits do TRCs
have upon the transitioning society? Hayner am@ifan argue that Truth Commissions
have a wide range of documented benefits. Thededa their ability to establish the

truth about the past and the promotion of accouittatoward perpetrators of human
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rights violations:® Other benefits include the provision of a pulpliatform for victims

and the ability to inform and catalyze debHtelruth Commissions can also recommend
victim reparations and any necessary legal angutisnal reform, and can promote
social reconciliation and assist in consolidatirdganocratic transitior® For instance,
when a Brazilian woman (who had lost a family mentheing the dictatorship in her
country) was asked the question, “Why do we wantith commission?” She answered,
“To harness political forces, to have an inquirghagignificant powers, and to get to the
truths which are still missing-?

If Truth Commissions have so many positive aimsy Wiey are not employed
more? According to Freeman there are numerousmesashy Truth Commissions may
not be used in a transitional situation. Firsiyath Commission may negatively
contribute to the situation if there is fear of oimgy or renewed violence in a post-
conflict society?® Second, a different mechanism may be selectierié is lack of
political interest, and/or alternative mechanisnpi@ference’* Finally, there may be
insufficient resources and lack of basic institnéibstructures to establish a Truth
Commission if there are other urgent prioritiestsas survival or rebuilding?

Freeman also states that there are potential tasémploying a Truth
Commission. First, if the Commission is formed witiproper motives, such as revenge

or transfer of blame, it may lead to negative ontes?® Second the commissioners
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themselves could be biased, thereby affecting tbeess in a negative manrférThird,

there may be unrealistic expectations fosterechbydommission that can lead to
renewed frustration and distress for victifisAccording to Hayner, it is therefore
important to remember that “[rleconciliation andaeery is a process that can take
generations.®

A final focus of TRC literature is the questionvaat affects the success of the
TRC process. Freeman argues that some of theraomisy factors of a Commission’s
work include: negotiations over amnesty, destrunctibevidence by the outgoing regime,
fear of reprisal, corruption in the judiciary omar, and social identification with
perpetrators’’ Factors that can help to enable the work of TEmmmissions include:
public support through a vigorous and engaged stlety, widespread social
identification with the victims of abuse, and pstant international attention and
pressure?® Finally, Truth Commissions need operational irefefence and political and
governmental support including direct financial gor. %

Pricilla Hayner also notes that Truth Commissiomsemach unique in their form,
structure, and mandaf®. It is therefore important to take note of thédiwing factors in
assessing each individual Truth Commission: itectibjes, period of operation, type of
violations under investigation, period of time undensideration, functions, powers,

sanctions, and follow-up:. With these general issues and questions in miadyill now
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turn to explore some of the key topics and dehatesre scholarship surrounding South

Africa’s TRC and Rwanda’s Gacaca Courts.

South Africa TRC Literature

The main emphasis of scholarly work on the Soutitan TRC examines the
perceived successes and failures of differenttutginal aspects of the TRC. Most of
this scholarship explores the effectiveness ofviddial amnesty (Gibson, Grayhbill, Krog,
Minow, and Shore), the use of religious languag®@ Minow, Shore, and Wilson), the
role of testimony in healing (Graybill, de Riddand Stein), or issues of economic
inequality (Mamdani). Within this work, there atigerse views on the success of the
TRC, from those who praise its processes and owspta those who are very critical
and point to the limitations and problems with finecess and its outcome. This section
will begin with the debates on the overall effeehess of the South African TRC and
will then move on to the topical debates mentioaledve.

Many scholars (Cobban, Gerwell, Krog, Shore, amin$targue that the South
African TRC was overall a success. Amanda Shordnktance, argues that the TRC
can be considered a success because it fosteestafpl transition from Apartheid to
democracy®* Jakes Gerwell supports this point by noting thattwithstanding the
complex divisions and differences of various sdegels and intensities, [it] is decidedly

not an unreconciled nation in the sense of beingatened by imminent disintegration

32 Megan Shore, "Christianity and Justice in the B@iftican Truth and Reconciliation Commission: As8a
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and internecine conflict® Helena Cobban found in South Africa that 75%latk

citizens were satisfied with the work of the Tr@bmmissior’* Dan Stein’s study also
revealed that the population as a whole had a natelgrpositive attitude toward the
TRC, and supports a view that the TRC provides kaedge and acknowledgement of the
past®®> More specifically, Antjie Krog notes that the TREke new ground by being the
first TRC to individualize amnesty, allow victims testify in public, and was the first “to
allow people from both sides of the conflict totiigsin public at the same forum as
victims.”*®

One area of focus in the literature is the SoutticAh policy of offering
individual amnesty for perpetrators of human rightdations that were politically
motivated. Minow contends that amnesty was neésléatge successful democraty.
Shore supports Minow stating that the South Afri€&C’s decision to offer individual
amnesty was a reasonable long-term compromisehievacpeacé® She notes that
although there were no formal costs to those wheived amnesty, they were forced to

pay certain social costs as a result of their puletimony*® These informal

consequences included: social stigma and prejudaeng large fees for attorneys, and

¥ Cited in Jonathan Tepperman, “Truth and Conse@s&yfeoreign Affairs81, no. 2 (2002): 145.

3 Helena Cobban, "International CourtSgreign Policy,no. 153 (2006): 24-25.

% Stein, The Impact of the Truth and Reconciliation Commissin Psychological Distress and Forgiveness
in South Africa462.

% Antjie Krog, "This thing called reconciliation..forgiveness as part of an interconnectedness-teward
wholeness,'South African Journal of Philosopy, no. 4 (2008): 354.

3" Minow, Between Vengeance and Forgiven8ag

% Shore Christianity and Justice in the South African Tratid Reconciliation Commission: A Case Study in
Religious Conflict Resolutiod,72.

¥ ibid, 174.
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condemnations from friends and famfify. Shore also states that the TRC met the basic

requirement of justice in the form of justice asagnition®*
Shore does, however, note some of the negativeeqoraces of amnesty. Her

view is supported by Gibson and Graybill. Whileo&hdoes view amnesty as a
reasonable compromise, she also notes that ammestyeen argued to be a missed
opportunity for justicé? James Gibson finds fault with the TRC’s grantiigmnesty
because it creates a justice deficit and makebudtre justice “elusive, if not
impossible.** Amnesty International also argues against theofisennesty because
granting amnesty for crimes against humanity vesanternational law and
convention** Shore notes that another problem with offering esiyis that in return for
accepting the concept of amnesty, victims were as@g to receive financial and
symbolic reparations from the stdfeGibson notes that these reparations were criial
victims because they had sacrificed their abilityristitute civil claims against those who
received amnest}f. Yet, no substantial reparations have yet beeth foahe victims
years after the Commission’s completion.

Grayhbill also argues that individual amnestk&tthe component of an apology,
which meant that the TRC did not follow Joseph Mdi&'s formula of

“acknowledgement and contrition from perpetrattypwed by forgiveness from the

0 James L. Gibson, "Truth, Justice, and Recondailiatdudging the Fairness of Amnesty in South Affica
American Journal of Political Sciendé, no. 3 (2002): 544.

*1 Shore Christianity and Justice in the South African Tratid Reconciliation Commission: A Case Study in
Religious Conflict Resolutiod,74.

“2ibid, 162.

“3 Gibson,Truth, Justice, and Reconciliation: Judging therRiass of Amnesty in South Afriéai1.

*4 Cited in GibsonTruth, Justice, and Reconciliation: Judging therRass of Amnesty in South AfriGe1.

*5 Shore Christianity and Justice in the South African Tratid Reconciliation Commission: A Case Study in
Religious Conflict Resolutiod67.
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victims.”’ To receive amnesty perpetrators only had to ssnfe their crimes and

demonstrate that they were politically motivat8dhe perpetrators did not have to
apologise?® Graybill highlights that there were very few instas where perpetrators
met their victims*® Victims felt resentful because of the lack of @yl and
punishment, as well as the lack of meaningful repans.

A second focus of the South African literaturehis TRC'’s use of traditional
religious and African concepts. Minow contendd tietigious language supplanted
political and human rights concerns due to thengfiavolvement by religious leaders
and churche¥’ Shore argues that the use of religious discoanised authenticity to the
proces3" and the traditional African concept@buntd? created a moral and spiritual
dimension that fostered accountabifityKrog also maintains thabuntuprovided a
coherency to the Commission that allowed the Cormsinisto complete its work without
incidents of reveng®.

Both Krog and Shore suggest that a rethinking dhaeterms is required in order
to analyse the TRC. Krog contends that analyste@®TRC often insufficiently accounts
for the world view ofubuntuand therefore some may view the process as ineoher
morally and legally confusetf. A key point they advance is that a rethinkifghe

terms of justice, reconciliation and truth is neetie understand the workings of the TRC

" Grayhbill, Pardon, Punishment, and Amnesia: Three African-Rustflict Methods]1120.

“8 Gibson,Truth, Justice, and Reconciliation: Judging therfass of Amnesty in South Afri€a3.

“9 Graybill, Pardon, Punishment, and Amnesia: Three African-Rustflict Methods1120.

0 Minow, Between Vengeance and Forgiven88d.
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Religious Conflict Resolutiod69.

2 Ubuntu is an African concept of being human thfouge community. It has a large focus on
interconnectedness.
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and its success&3. This point is critical to the argument preseritethis thesis. Wilson

takes an opposing position to Shore and Krog agdesragainst the idea that the use of
religious discourse and traditional African consdpenefited the Commission. Instead,
Wilson contends that the TRC artificially mergetigien and the legal discourse of
human rights and that this merger negatively aéié¢he writing of an official history/.
Even Shore admits that although the TRC’s uselifioes discourse did provide
meaning to some victims, it also alienated otheestd the lack of punishment for
perpetrators®

A third focus in the literature explores whetheg tise of testimony leads to
healing and reconciliation. Lynn Graybill argubattthe TRC operated under a
simplistic view of healing and contends that rewgptloes not automatically result in
healing®® Trudy de Ridder also argues that testifying ditlalways lead to healing for
the victims, noting that after an initial rush efief felt by victims who testified, the
victim often experienced a return and intensifimatof symptom&? Stein agrees that
sharing testimony is not necessarily always helfgfigurvivors’® In his study, Stein
found that there was a positive relationship betwiaereased distress and anger, having

a TRC relevant experience to share, and negaticepions of the TRC?

%% Shore Christianity and Justice in the South African Tratid Reconciliation Commission: A Case Study in
Religious Conflict Resolutiod,75.

*" Richard Wilson;The Politics of Truth and Reconciliation in Southi¢s: Legitimatizing the Post-
Apartheid Stat¢Cambridge: Cambridge University Press, 2001) 20.
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A fourth and final focus in the South African lisgure explores the social-

economic issues associated with the process. Wiale is less scholarship focused on
this issue, several prominent scholars have catighe TRC for its lack of attention to
economic inequalities and the importance of addrgscio-economic issues in the
reconciliation process. One of the most promirsehblars who has drawn attention to
this limitation of the TRC is Mahmood Mamdani. Maami argues that the TRC’s focus
on truth leading to reconciliation was problemégcause it failed to take into
consideration the larger socio-economic deprivatibthe black population as a result of
apartheid® Limited attention to socio-economic issues mélaat the whole truth about
Apartheid conditions was not revealed or includethe TRC's official history. The
scholarly debates on the South African TRC cleaolyer a wide range of specific issues
and a vast spectrum of opinions on its succes&ssve will see in the next section, the
scholarly debates on the Gacaca process do n@io@d large a variance when

evaluating its success.

Gacaca Literature

Like the South African literature, scholarship e tGacaca Court system largely
focuses on evaluating the effectiveness of thetutistn. Because the Gacaca process is
still underway some of debates are speculativee main scholarly debates focus on: the

public and government perceptions of the Gacaceess) the scope of the Courts’

%3 Mahmood Mamdani, “Reconciliation without JusticB@uthern African Review of Book&
(November/December 1996)ttp://web.uct.ac.za/depts/sarb/X0045_Mamdani.ligotessed July 2011).
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investigation, the lack of due process rights andemtiary rules, false confessions, the

allocation of the survivors’ fund, and the likeldubof re-traumatisation.

One focus of the Gacaca literature examines howstaca process is perceived
by the Rwandan public. It is important to notet ti@ current population distribution of
Rwanda is 84% Hutu, 15% Tutsi, and 1% T aln support of the Gacaca system,
Lyn Graybill states that initial support among Rwans was high. She points to the
strong turnout for the election of Gacaca judgesichvstood at 909%> Graybill also
found that 87% of Rwandans expressed a willingtesst as witnesséS. Allison Cory
argues that the Rwandan government’s use of Gasaganeans of bringing perpetrators
to justice more rapidly is important to “the proges justice, reconciliation, and
healing.®” Susan Thompson and Rosemary Nagy disagree wik fhesitive
assessments of Gacaca and instead insist thajudtiee and reconciliation rendered via
Gacaca works to mask social and ethnic differeaogsng Rwandans without
sufficiently delving into the complex truths of \émce and reconciliatior?® After a
series of interviews carried out by Thompson andyNa 2006, both scholars reached
the overwhelming conclusion that the Gacaca prosessmore focused on performance
than actual reconciliation or justi€.

A second focus of the Gacaca literature looks at Gacaca is perceived by the
government. Since there is limited academic refean the benefits of Gacaca,

information presented by the Rwandan national gowent is included in this section. It

% Central Intelligence Agency, “Rwanda;he World Factbogkluly 2011,
https://iwww.cia.gov/library/publications/the-wordetbook/geos/rw.html.
22 Grayhill, Pardon, Punishment, and Amnesia: Three African-@astflict Methods1123.
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is important to note that this information is frenpublic awareness campaign created by

the government and its claims have not been evaduat scholars. Nevertheless, the
governmental claims provide an important perspeabiv the intended goals of the
Gacaca Courts. The Rwandan government argueththratare nine main benefits of the
Gacaca proces®. First, Gacaca removes suspicion within commusitti denouncing
the guilty parties. Second, Gacaca is helpingadieate the longstanding culture of
impunity within Rwanda. Third, it enhances colledt@mn between individuals while
they work to disclose the truth about the eventthefgenocide. Fourth, Gacaca provides
justice from and within the populatidrifth, it does not require a large capital investine
and can be maintained on a third world budgetth$ikassists in distinguishing the
innocent from guilty parties. Seventh, every intati is a lawyer, prosecutor, and
witness opening the process to everyone withinnanconity. Eighth, the penalties
assigned are designed to assist in reintegratmguiity party back into society and to
begin reconstruction of the country. Finally, Gacallows relatives of those killed to
locate and bury the remains of loved ones withitiygriwhile scholars may not disagree
with these potential benefits of the Gacaca prqodessstudies to verify these claims
have been undertaken as of yet.

A third focus of the Gacaca literature concernssit@pe of the Courts’
investigation. The Gacaca Courts make a cleaindtgin between crimes of genocide
and war crimes and this distinction has been ifledtby numerous scholars (Corey,
Hayner, Joireman, Umutesi, and Uvin) as the mairtem with the Gacaca procé€$s.

There were numerous human rights violations conechiétgainst the Hutu population

0 Gacaca Jurisdictions: Achievements, Problems, antdfé Prospectsl4.
"Corey/JoiremarRetributive Justice: The Gacaca Courts in Rwari®a,
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(who have generally been viewed as the aggressorsgydhe genocide and the

immediate aftermath.) Hutu who protected Tutsivere deemed sympathetic were often
killed during the genocide by other Hutu aggressétfatu were also killed when the RPF
began retaking the country. Hutu who had partteigpan the genocide or were suspected
of participation tried to flee the country and RREF often hunted them down during their
retreat.

Under the Gacaca System, human rights violationmtitted against Hutus have
been categorised by the Rwandan government asscofmear while the human rights
violations committed against the Tutsi population eategorised as genocide. Because
the Gacaca process only deals with genocide, aithes against Tutsi are investigated.
Umutesi contends that this imbalance does not ibutér to reconciliation, but instead
creates and increases the frustrations of the kiajority.”> Corey and Joireman support
Umutesi and argue that, “the Gacaca process willritiute to the insecurity of all
Rwandan citizens in the future, since it pursuesguitable justice, accentuates the ethnic
divide and will be interpreted as revend&.”A common argument in the literature
contends that Gacaca is simply a form of victaustice and can never lead to true
reconciliation”* Corey asserts that the forced categorizatioruofdn rights violations
during the genocide and its aftermath created lam@tivide. This divide associates
Hutu as perpetrators and Tutsi as victims instéagsociating the crimes committed

during the genocide with the individuals who comedtthem’®

"2 Umutesi,ls Reconciliation between Hutus and Tutsis Posajtlg8.
3 Allison Corey and JoiremaRetributive Justice: The Gacaca Courts in Rwaria,
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A fourth focus within the Gacaca literature consesome of the major procedural

flaws with the Gacaca process, which include #arigation of due process rights and
evidentiary rule€® Allison Corey demonstrates that the communiégid judges are
not well versed in legal interpretation and mayefahallenges interpreting and
adjudicating extremely complicated cases and adeiring just sentencésAnother
area of concern identified is that the accused #amkform of legal representatidh.
Corey also argues that those who do testify oftéfeisfrom intimidation and violence
and lack any form of state protectich.

A fifth focus within the Gacaca literature lookstlaé concerns surrounding false
confessions. Umutesi states that there have Inséamces where Hutu have been forced
to confess to crimes that they did not commit eefeeturning to jait® This is due to the
elected community judges having the authority tadewhether a party has made a full
and truthful confession. Hutu who are accusediaies during the genocide often feel
pressured into making false confessions to gahtdigsentences, as truthful confessions
are often deemed incomplete. Umutesi also ardussrt court jurisdictions where
survivors are the minority the survivors often s&fuo charge perpetrators out of fear of
retaliation **

A sixth focus within the Gacaca literature looksted distribution of the
survivors’ fund. The survivors’ fund is paid inby all convicted parties as well as the

government. This fund is worth over $15 milliogesr and has been set aside for Tutsi

78 Allison Corey and JoiremaRetributive Justice: The Gacaca Courts in Rwargda,
"ibid, 85.
"®ibid.
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:(l’ Umutesi,ls Reconciliation between Hutus and Tutsis Posajlile6.
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survivors® One of the uses of the fund is that it covershiémsic expenses and tuition

for Tutsi children, even covering the expensesfoldren who were not in regions
affected by the genocide. Yet, Hutu children areetigible for the fund, even if their
parents were killed during the genocfdeUmutesi argues that, “This situation engenders
resentment, frustration, and rancor among the idapulation.”*

A seventh and final focus within the Gacaca lit@ratcenters on how the Gacaca
process will affect victims of the genocide. StaBbarlman, and Miller argue (after
visiting a Gacaca Court outside of Kigali in 2083t the process was likely to reactivate
trauma for all parties involved as well as genenatgtility between the Hutu and the
Tutsi® They emphasize the need for support, preparagéore the commencement of
the process, and opportunities to process theerexqce afterwards. Staub advocates
that control is central to differentiating recovérym re-traumatisation during the
process. The more in control the individual femier their experience, the more likely it
is that they can incorporate their experience cangvely into their life %

On the other hand, Umutesi contends that the psaafeeconciliation will be a
long road to travel, but the first step is definimgat reconciliation actually meafs.In
making this argument she references Zartman whoesefeconciliation as, “to arrive at

a pacified society where free and equal individaalsnowledge each other and are

capable of facing up to a history full of violemts, and above all, are able to surmount
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that history.® It is interesting to note that Umutesi, Shore, Knajg all feel that deeper

exploration of the concepts of truth, justice, amcbnciliation are needed to further our
understanding of these two institutions and theacpsses. Such a position is supported
here, with this thesis doing just that. Indeed; thesis goes further to argue that
exploration of these concepts is crucial to devielpphe most effective processes

possible for future post-conflict situations.

Comparison of the TRC and Gacaca Court System

Before concluding this chapter it is interestinghtie that there have been very
few comparative studies of the South African TR@ #re Rwandan Gacaca Courts. In
fact one of the few scholars who has directly compahe two institutions is Lynn
Graybill. Graybill used some of the main strengihd weaknesses of both institutions
as a point of comparison and clearly deemed the€aprocess as more likely to lead to
reconciliation than the TRC’s process. Her conolusvas based on three main points.
First, Gacaca requires apology as a preconditioa feduced sentence, unlike the TRC
which only required an admission of guilt for amye¥ Second, Gacaca has
compensation written directly into the legislationth all perpetrators contributing to a
government fund for victims, unlike the TRC duringich the South African

government promised reparations to the victimsdmttibuted a much smaller amount

88 i1
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then first agreed upoff. Finally, Gacaca has a community service compoitner

perpetrators contribute to in order to help rebtlieir communities?

Given the limited scholarship which compares the twuntries and their post-
conflict institutions, this thesis contributes b tscholarship of reconciliation and begins
to address gaps in the literature by offering batbomparison of the two systems, and
one way of comparing these and other institutionds@ocesses. A goal of this thesis is
to provide one way, or one particular focus, to pare the two institutions with the goal
of identifying how the understanding of truth atfequstice and reconciliation in both
institutions. The current criteria that exist garch endeavours (transitional justice
criteria and Truth Commission criteria) do not pd@va means of comparing the
functionality and results of two different systemish similar goals.

Further, as noted in previous sections an ovenaitdtion in current scholarship
on both countries is the lack of focus on the cpixef truth, justice, and reconciliation
and the relationship between these terms in thetstre and functioning of the truth
process and institutions created. These termaftae linked in post-conflict texts, but
are rarely or adequate defined. Considering thlegphical and political nature of the
three concepts, the assumption of a universallgrstdod and accepted definition is too
narrow. Each of these concepts is politically Eddnd can serve numerous goals
depending on their interpretation. With these tiesba mind we will now turn to an in-
depth exploration of the concepts of truth, justered reconciliation in the TRC and

Gacaca Courts.

% ibid.
L ibid.



Chapter Three- The Relationship between Truth, Justice, and
Reconciliation

Introduction

This chapter will explore the relationship betwéenh, justice, and reconciliation
in the South African TRC and the Rwandan Gacacat@ystem. The following
sections will demonstrate that the applicationathljustice and reconciliation were
affected by the understanding of truth employe@dgh country. This chapter will begin
by providing an overview of how truth can be unttrd in post-conflict situations,
which will be important for situating the later disssion of how both countries used the
concept of truth. Next the specific applicatiortroith in each country will be explored
and compared.

The second section will focus on justice. Thigisecwill begin with an
overview of the four main types of justice usegbast-conflict situations, in order to
situate the later comparison of the TRC’s and Ga€amurts’ application of justice.
Finally, the effect of truth on the applicationjoétice will be investigated.

The final section will explore the concept of recitiation. This section will
begin with an overview of what reconciliation ishevthe participants are and what steps
are normally included. From there, the procesgodnciliation in both countries will be
compared and linked to the effects of truth. Bséimd of this chapter the influence of

truth on justice and reconciliation in both indiibts should be clearly visible.
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Truth

A recent major study by the Center for Strategid baternational Studies and the
Association of the United States Army found trughig to be one of four pillars of
successful peace buildifigBut what is truth? The application of the termth can be
challenging due to the numerous ways in which ¢biscept can be understood. Often,
when the concept of truth is employed it is assutodthve a singular definition, which
is linked to the process of knowing all relevaribrmation. In philosophy,
correspondence theory and identity theory defimeetbing as true “if it corresponds to
the way things actually are—to the factsTherefore there is no “difference between
truth and the reality to which it is supposed tarespond® The problem with this
understanding of truth is its incredibly broad seognd the challenges of applying such a
definition to post-conflict situations in which nall facts or information are readily
accessible. As Clark notes, “truth’ in post-cactflsocieties is a far more ambiguous and
problematic concept than supporters of criminal¢rand truth and reconciliation
commissions (TRCs) sometimes appear to asstime.”

Given the diverse understandings of truth ofterduges no surprise that
numerous forms of truth and truth-telling have bekemtified in post-conflict literature.
These forms include but are not limited to: sci@ntruth, moral or value judgements,

the truth claims of a religious condition, truthaasexistential commitment and action,

! David Mendeloff, "Truth-seeking, Truth-telling, @rPostconflict Peacebuilding: Curb the Enthusiasm,"
International Studies Reviesy no. 3 (2004): 356.

2 Michael Glanzberg, "Truth,Stanford Encyclopaedia of PhilosopH$pring (2009).
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and the truth about historical eventst is important to recognize that although eath o

these ways of understanding truth may interconwébtthe others, they must also be
recognized as distinct. This interconnection aistrettiveness in the varying
understandings of truth is due to the fact thahdamm of truth requires an appropriate
framework of arriving at and verifying claifisTherefore, which form of truth is used
often depends on the forms that are realisticalglable for arriving at and verifying
claims, and which forms of truth will be acceptadtive community at large. The
differing historical, transitional, and politicakcumstances facing a country will
inherently affect its understanding of truth. Eaample, a negotiated end to a conflict
may result in a broader understanding of truth Jevaimilitary victory may result in a
narrower version of the truth. Each country’s undiual circumstance must be
considered when looking at the truth that was useétd post-conflict institutions. It is
also important to note that each form of truth usesematic coherence as a character of
a significant whol€. This means that within each system of truth tieeecoherent
system of understanding and application.

The form of truth used often depends on the typasfarmation gathering
available. While hard evidence like exhumed bqdifgcial reports, or audio-visual
evidence is often preferred for a forensic apprdadhuth, these sources are not usually
available in post-conflict situations. Documerdatof systematic human rights
violations is often destroyed by the outgoing regjiend bodies are often buried in

undocumented locations. Thus, the bulk of inforaraibout the events that took place

> John W. de Gruchygeconciliation: Restoring Justicélinneapolis: Fortress Press, 2002), 155.
6 e

ibid.
" Glanzbergiruth.



48
and those who were affected during the confliciqugemay need to come from witness

testimony.

Unlike the facts that may emerge from a scientfitistorical understanding of
truth, testimony is a dialogical process with méagets and open to problems and
limitations due to human nature. For example, @gges can only see the situation
through their own perspective and there are marghar@ésms that may distort and cloud
memory and reality’ Their version of events might also be shapedsogial location,
past experiences, loyalties, values and interestg herefore there are usually
differences between what happened, and the pesospdind narratives of the event as
told by individuals® As such, truth in these situations will oftenibeomplete; and it
might be nearly impossible to arrive at or graspwinole truth, especially in a scientific
or historical sens& Yet even when information may be contradictotyuded, or
incomplete it is still possible to uncover a laegaount of the truth, and this is arguably
sufficient to achieve certain godfs.

Alongside anticipated outcomes resulting from trgling processes, there may
also be other unplanned consequences. For exaomgle.a new understanding of the
truth about a period develops, it often will seteav standard for defining other clairfts.
“When the ‘truth’ becomes known, when certain catiknowledge is publically
recognized, the shared knowledge often sets inomatiher legal responses, such as

sanctions against the perpetrators, reparationgdoms, and institutional changes®

8 de GruchyReconciliation: Restoring Justic&59.
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Because of these consequences of the truth-tg@timgess it is important for authorities

to decide how, when, and to whom should the tretkold. Truth inevitably will be
contentious; it therefore becomes a question oftwhdo with the truth that is
uncovered.

Another important consequence of truth-tellingssaffects on political
consensus. By building a new national narratividipal forces are often able to unite
communities behind new goals. The problem comemwvaertain testimony or events do
not fit with the official truth narrative. In ragl several different versions of truth may
chafe and collidé®> To avoid dissenting accounts, incentives arenodiffered to victims
and perpetrators to participate in the officiattizal process® Offering incentives
means that the exploration of the truth is oftde@éd by a society’s tolerance for
multiple representations of the truth.

Unlike the neat clear philosophical definitionstrfth that were presented at the
beginning of this section, a definition of truttatttan be used to discuss and assess Truth
Commissions and other post-conflict institutiontess clear cut. Conflict situations are
full of emotion, individual conflicts, and personaéws on events. As noted above,
discovering facts from the period in question cardifficult and often is clouded by the
perspectives of those who participated. Therefamepntested provable facts may be
few and far between. What this means is that @sthn absolute does not function as a
definition in these circumstances. As Forsbertestdfacts alone will not help to form a

shared past*® Instead, a more practical and realistic apprasuth view truth as a

15 Clark, Transitional Justice, Truth and Reconciliation: Bnder-Explored Relationshi248.

18 Teitel, Transitional Justice89.
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vibrant, varied, and active process. The procéssith is a conversation that the

community engages in to establish a more unifielagreed upon narrative of the events
of a specific period. Truth is an ongoing procasd should be an opportunity for every
group involved to contribute to the national dissau The process should allow
participants to develop the most broad and inckusiarrative possible, in which every
group is allowed to share their perspective anelvgrces. A synthesis of perspectives is
needed for truth to be accepted by all groups@sdw national narrative about that
period. As de Gruchy notes, truth is only persaviz¢n interacted with, when lives are
affected, and perspectives and relationships \mithother chang®. “Truth, for truth’s

sake is a pretty pointless exercise...unlesscivugpled with some form of social

transformation.2°

Truth- South Africa

“Only by knowing the truth can we hope to heal téreible wounds of the past that are
the legacy of Apartheid. Only the truth can p gast to rest®

- South African President Nelson Mandela.

South Africa applied a fairly inclusive approachgeuning the truth about the
events that took place during Apartheid. This das to the fact that there had been
significant violence in the years leading up to 1864 election. For example, the IFP

and ANC had intense conflicts in the province ofdlland the white racist party the

1% de GruchyReconciliation: Restoring Justic&63.
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AWB was threatening to overthrow the government idclusive approach to truth was

needed to quickly and immediately deal with thdance in the post-1994 period.

The inclusive approach to truth was reflected s 3outh African Truth and
Reconciliation Commission’s mandate, which includeeestigating human rights
violations committed by both sides of the confficAnyone was allowed testify to the
Commission about human rights abuses they had sgéakeor suffered, and anyone could
apply for amnesty for human rights violations tieyl committed. As TRC vice
chairperson Dr. Alex Boraine explains, “South A#aihas decided to say no to amnesia
and yes to remembrance.2?* The objective of this remembrance was “to essabdis
complete a picture as possible of the causes,&and extent of the gross violations of
human rights which were committed during the pefioch March £ 1964 to [May 18
1994].2* Truth was placed front and centre in the proeesswas viewed as vital to
understanding the events of Apartheid, aiding mstin healing and preventing new
future violations of human rights.

The TRC also took the important step of recognizivad there were going to be a
variety of types of truth presented to the Commissind therefore used four categories
to define them. The four categories included: ctbje, factual, or forensic truth;
personal or narrative truth; dialogical truth; dreling or restorative truffi. These four

types of truth were readily referenced in the frebume report that was published in

*2ibid, 59.

% pAlex Borraine Justice in Cataclysm: Criminal Tribunals in the Wak Mass Violengédecture in Belgium,
July 1996. http://www.polity.org.za/polity/govddsseeches/1996/sp0720.html

4 de GruchyReconciliation: Restoring Justic&56.

% Hamber,Ere their Story Die": Truth, Justice, and Recoiatibn in South Africa63.

% Allison Corey and JoiremarRetributive Justice: The Gacaca Courts in Rwaritg, Corey offers an
expanded understanding on these four categoriestbfas defined by the TRC.
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1998%" The main focus of the TRC remained on uncovettiegtruth about historical

events and how they were reportédYet, by recognizing the various forms of truth
available, the TRC was able to present a much inghesive picture of the events that
took place during Apartheid.

The South African TRC did have its challenges uecioyg truth. Recall from
Chapter One that the TRC’s constitution and mandabse to focus on specific
violations of human rights and not the larger sloama economic inequalities caused by
Apartheid. The focused nature of the TRC meatrttitiveas incapable of uncovering the
whole truth as experienced by Apartheid victihsSouth Africa made this choice
consciously and chose, due to the potential fdenice and white capital flight, to search
for acceptable truth®. As Bell notes, “There was broad agreement thmtach of the
truth would be a dangerous thin§."Therefore, the TRC chose to acknowledge only
individual victims.®* Another choice the TRC made was to focus on teeunts of
perpetrators and political victims and gloss overeveryday beneficiaries of Apartheid.
Structural problems created by Apartheid such as@uic and educational inequalities
were only briefly touched on. The result of thi®ice was that the vast majority of the
victims remained in the same socio-economic pasiitber the process ended as before
the TRC began.

A second set of factors that hindered the un@ogef truth in South Africa

were: memory and recall, time restraints, and eonafireasons. Each of these factors

?’Freeman and HayndReconciliation After Violent Conflict A Handbodi25
8 de GruchyReconciliation: Restoring Justic&56.
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hindered the process, especially considering thegender investigation spanned over

34 years. A third hindrance was the fact thatSbath African military did not play an
active role in the TRC process. As Tutu notesiigary, “hardly cooperated with the
Commission at all. This left a considerable gathmtruth-gathering process...There is
much truth that the nation still needs to knowuf bealing and reconciliation are to be
lasting and effective* Participation by the military would have greatypanded
information about human rights abuses for the Cassion, because the military was a
key participant in Apartheid oppression. The railt however, was not forced to
participate for fear of retaliatory action.

A final hindrance to gathering a fuller truth wag tunwillingness of perpetrators
(both members of the military and civilians) todliese the full range of their activities
even with the promise of amne$tyMany perpetrators made only partial disclosures,
with the view of gaining amnesty, which left mangtims’ families still uncertain about
the circumstances leading to their deaths. Onlytab0% of victims who reported
human rights abuses to the Commission were actablg/to gain new information from
the process (such as the identity of the perpetatvhereabouts of a loved oré. Al
encompassing truth recovery was challenging gitiahthe TRC had only 60
investigators to look into over 35,000 violatioeported by the approximately 22,000
victims that testified to the Commissidh.“In retrospect, no one could seriously have

expected the TRC to uncover the ‘whole truth antthing but the truth”=®

34 As cited in ClarkTransitional Justice, Truth and Reconciliation: Binder-Explored Relationshi250.
% de GruchyReconciliation: Restoring Justic&58.
% Hamber,Ere their Story Die": Truth, Justice, and Recoiatibn in South Africag5.
371
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Although the South African TRC was not able to wesahe full truth about all

Apartheid era violence, it did serve the importamtpose of making public knowledge
the events that were uncovered. The goal of ahT@aimmission cannot be simply to
uncover the truth, but it must also focus on ggttotal communities to accept,
acknowledge, and internalise this new conceptutht*® One valuable aspect of having
such a public process for truth-telling as the Baftican TRC was that it aided in
having the previously denied truth recogniZ&dfhe TRC was able to counter many well
established myths, misunderstandings, and polgristiefs between racial groups that
were accepted under AparthéfdThe public nature of the TRC, with its vast media
coverage allowed both national and internationaiveirs to track the Commission’s
hearings and their findings. The vast media coveryl five volume report created an
undeniable historical record that makes the defidlpartheid violence next to

impossible.

Truth- Rwanda

People should participate in the Gacaca Court.
Work in the morning and then go to the Gacaca.
People should speak the truth.

What happened was in the daylight.

You watched it,

That’s why you must speak the truth.

—Reconciliation song in the genocide plaggera Urebe Ibyaye Mu Rwanda
(Once Again See What Happened in Rwaffda)

39 Clark, Transitional Justice, Truth and Reconciliation: Binder-Explored Relationshif50.

0 Hamber,Ere their Story Die": Truth, Justice, and Recoiatibn in South Africag4.

1 Aiken, South Africa Revisited: A Reassessment of the BndHReconciliation Commission's Contribution
to Interracial Reconciliation33.

2 As cited in Ananda Breed, "Performing Reconcitiatin Rwanda, Peace Review8, no. 4 (2006): 507.
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In Rwanda, truth has also been an important featitteeir post-conflict

institutions. The nationally created Gacaca Coamsspecifically charged with
discovering the truth about the 1994 genoéfd&et because of the specific factors
surrounding Rwanda’s transition after the genoaidgses a narrower definition of truth
than South Africa. In Rwanda the RPF-led goverrrhas held strong military and
political control over the country since the gemleci Because of the military’s strong
position the government has been able to use awarwversion of truth; this narrower
version restricts who can be viewed as a victimutfi still plays a crucial role in their
post-conflict institutions, but, as this sectiorl\demonstrate, it is less inclusive of all
those affected by the genocide.

During the Gacaca Court process each village naaetss encouraged to share
their knowledge about the events that took pladbersurrounding area. The judge then
reads the names of the dead aloud and asks thalaeslevillagers to share what they
know about each person’s murder, how it happenatiyéno performed the killing'
Anyone can come forward with information, and Igh$entences are offered to
offenders who confess and tell about their rolthenkillings.

The search for truth about the events that tookeplia Rwanda during the
genocide is considered critical by the nationalegoment to the processes of both justice
and reconciliation. By discovering what actuatipk place, the government believes

that suspicion decreases in the local communityabge the guilty party is identified and

3 Gacaca Jurisdictions: Achievements, Problems, antdfé Prospects14-15.
44 5
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denounced? It also believes that rumours and distrust adeced and neighbours can

start the long process of learning to trust eableroagain®®

Truth is critical to justice in the Gacaca Court$he Courts function by gathering
information about the genocide and believe thainduthis process the innocent are
being distinguished from the guillf. The guilty party can then be properly
prosecuted® It is only by learning the truth that the triabpess is even possible.

The Gacaca Courts have been quite successfulnns tefr gathering a widespread
understanding of the events of the Rwandan genodidene sector alone, 635 local
leaders were found to have participated in the geleo 2,732 members of the
community confessed to participating, and over @3 Bodies have been recovered and
given a proper burial®®

Yet in Rwanda, truth-telling is not an open proogsspite the successes stated
above. For example, the Rwandan government Matsgnal Unity and Reconciliation
policy has put limits on the amount of truth thahde shared and when it can be shared.
The limits of truth will be explained in greatertdilater in the section. In the words of
one Tutsi survivor, “The harsh politics of recoratibn forbid survivors to speak in any
fashion about the killings, except when invitedjtee evidence, during ceremonies,
mourning periods oBacacatrials.”® Even outside of the Gacaca Courts truth is being

suppressed on a national scale and at every level.

*® ibid.

*® ibid.

" ibid.

*8 ibid.

“9 Breed Performing Reconciliation in Rwanda].1.
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A second area where truth finding is blockednstérom the official definition of

what constitutes the crime of genocide and whastttes a war crime. The Rwandan
Government passed a law that recognizes the crigpenmcide as a human rights
violation against a Tutst. Human rights violations that happened duringsiéime time
period against a Hutu are defined as a war crimiehe Gacaca Courts only deal with
crimes of genocideé® Therefore, this leaves the process of uncovetirgruth
incomplete, and voids any meaningful dialogue betwthe Hutu victims and others.
Hutu victims are unable to express their view cdrég and the suffering they
experienced. “To become a real tool for the retiation of the Rwandans, the Gacaca
Courts must permit everyone to express their owasdf the truth in order to arrive at a
truth accepted by everyon&”Until everyone affected by the genocide is ablexpress
their perceptions of the events it is unlikely taataccepted national narrative about that
period can ever be reached.

The Rwandan approach to truth can be comparect8ahlth African approach,
in that both institutions share the practice ofiuis being invited to share their
experiences and heal. Both institutions haved#sar practices around the belief that
sharing serves as an important opportunity foimistto integrate that period into their
current lives® Sharing provides victims with an opportunity tdly recognize the

trauma they suffered and begin to h&hlGobodo-Madikizela argues that the first step in

*1 Breed Performing Reconciliation in Rwanda1.

*2bid, 507.

>3 ibid.

>* ibid.

5 pumla Gobodo-Madikizela, "Trauma, Forgiveness #rel Witnessing Dance: Making Public Spaces
Intimate," Journal of Analytical PsycholodB, no. 2 (2008): 170.

% Gobodo-Madikizela,Transforming Trauma in the Aftermath of Gross HunRights Abuses: Making
Public Spaces Intimate Through the South Africartifand Reconciliation CommissipB9.
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dehumanization is silence; silencing the victim #mlconsciencé’ Therefore by

having the opportunity to relate their experiensgdjms are able to reclaim their
humanity and force the perpetrator to confrontrthetions>®

There are also differences in how both countrigg@gched truth and truth-
telling. While both the TRC and the Gacaca Cousteay offered opportunities for
victims to share their experiences, the Rwandaregouent chose to narrowly define
who was a legitimate victim. This difference istgisignificant in how the Rwandan
system functioned — largely because this definitiarrowed the focus and scope of the
process, and will likely shape its final outcoméglexclusion of the Hutu victims has
compromised the Gacaca Court System’s ability éater an inclusive national narrative
of truth. This more limited version of truth magdermine Rwanda’s ability to heal and
move forward from the genocide. In contrast, Sd\ftica created the opportunity for all
sides of the conflict to share an inclusive dialghat will make the TRC arguably more
effective in the long run than the Gacaca Court&ys The following section will
explore how the South African and Rwandan concefpttsith interacted with the

gualities of justice and reconciliation within ttveo institutions.

Justice

So how does truth affect the application of justiceeveral studies undertaken in

post-conflict situations have verified that victilusd survivors have a strong preference

>’ Gobodo-MadikizelaTrauma, Forgiveness and the Witnessing Dance: MgRirblic Spaces Intimaté70.
58 i1
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for justice and accountability through truth-tedfit?  Victims and survivors believe that

truth-telling will bring relief from emotional angisychological paifi® Truth- telling is
believed to lead to a heightened sense of justib&sh diminishes the desire for
vengeance and increases likelihood of reconciiegiod peacé’ Truth-telling is also
believed to lead to healing of psychological traumiich diminishes the desire for
vengeance and increases the chances of recomcilatid peac®.

Justice therefore is another crucial aspect oh#ading process, and is heavily
affected by truth. Without a full understandingloé events during a conflict period, a
complete, non-biased sense of justice can be dliffic reach. Crimes on both sides need
to be recognized and dealt with if plirties are going to accept that justice has been
served. All crimes during the period in questiomstbe held to the same standard of
justice. Thus, an inclusive national narrativeeguired in order to have an even-handed
application of justice for all those involved iretbonflict.

Justice can vary in its method, but not in its agpion. Once a system of justice
had been selected it must be equally applied twittin its jurisdiction. For the purpose
of this thesis, four main forms of justice (as itiieed by Gibson, Gobodo-Madikizela,
and Huyse) will be used. The four forms of justice: distributive or compensatory,
historical, retributive, and restorati%&. The following explanations are to assist in

identifying the four methods and should not selve@mmentary on their effectiveness.

%9 David Mendeloff, "Trauma and Vengeance: AssestirgPsychological and Emotional Effects of Post-

o Conflict Justice,'Human Rights Quarteri1, no. 1 (2009): 595.
ibid.
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83 Luc Huyse, “Justice” inReconciliation After Violent Conflict A Handbo@ds.David Bloomfield, Teresa
Barnes, and Luc Huyse (Stockholm: Internationaiitute for Democracy and Electoral Assistance, 2005
97.
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The first method of justice is distributive andtises on compensation for the victiffis.

Distributive justice can include: financial repaoat, return of assets, and service
preformed by the perpetrator to benefit the victids Gibson notes, the second method
of justice is historical; this type of justice gasthe victim a voicé” It allows the victim
to tell their story and in return they find out tineth about what happened and who did it.
Historical justice also works to have the statenagledge the wrongs committed.

The third form of justice is retributive. Retrilwg justice focuses on punishing
the offender. It is often employed when individualho are dissociated from the victim
or act and its consequences desire punishmertidasffendef® The crime is viewed as
an offence against the state under retributivegestTherefore, it is the state’s
responsibility to prosecute the offender on bebfthe victim, with the intention that the
victim will find closure with the punishment of tlséfender®’ This is not always the
case, as many victims do not gain a sense of @dur

The fourth and final form of justice is restorativiRestorative justice focuses on
healing and restoratidfi. It is “a process whereby all the parties withiake in a
particular offence come together to respond calletst on how to deal with the
aftermath of the offence and its implications tve future.””® As outlined in the book
Reconciliation After Violent Conflictestorative justice is concerned with restoratbn
the victim and community? The victim is elevated in the restorative systera higher

prominence through increased involvement, inpud, services. Perpetrators become

¢ Gibson Truth, Justice, and Reconciliation: Judging therRess of Amnesty in South Afric2.
®®ibid. 556.
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%" ThesnaarRestorative Justice as a Key for Healing Commus)ifi6.
68 :1a;
ibid.
% Gibson,Truth, Justice, and Reconciliation: Judging therRiass of Amnesty in South Afriéa0.
70 i1
ibid.
" Huyse Reconciliation After Violent Conflict A HandbodK,1.



61
directly accountable to the person or communityimized. The process emphasises the

perpetrator accepting responsibility for their aet and then making amends whenever
possibleRestorative justice also promotes community invelgat and recognises the
community’s responsibility for social conditionsatlcontribute to offender behaviour.

Each of these methods has their strengths and wesdé® and a brief discussion
thereof will provide context to the following semtis. Distributive justice’s strength lies
in providing compensation to the victim, which nassist them to move forward with
their life. Its weakness lies in the fact that albtstates or institutions may have the
resources needed to support such a system. Téspéxially true in post-conflict
situations in third world countries. Historicakjice’s strength lies in its ability to use
pre-established procedures to form a coherent t@ahiespractice. Each case is handled
in the same manner as the previous cases. Onaessakf this system is that properly
trained staff may be in short supply in post-canfiituations.

Retributive justice’s strength is that it is wedt@blished in international society
and has a long history to draw on. Yet Huyse Hastified numerous problems with this
system when applied in post-conflict situatiofisFirst, in post-conflict situations the
application of retributive justice may reignite ttenflict. Second, there may not be the
financial resources or personal available to supgpoetributive system. Poorer nations
and those devastated by conflict may lack the messuo fund such a system. Third, an
adversarial trial system may hinder reconciliatiorth, criminal courts can restrict flow

of information.”® Fifth, the evidence necessary for convictions imaye already been

"2 Huyse Reconciliation After Violent Conflict A Handbo&K,.
% ibid, 104.
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destroyed by the perpetratorginally, trials are designed to identify individuglilt not

patterns in atrocities, which may leave the roatses of the conflict underexplorét.

A popular alternative to retributive justice istaative justice. Restorative
justice has been credited with numerous strengtht$uyse. First, restorative justice
usually takes place in the local community, therefaroviding easy access for all
participants’®> Second, it is usually carried out in the loealduage and is based on
simple procedures that do not require lawyers, Whantributes to its participatory
nature. Third, restorative justice serves tosassieducating all members of the
community about rules of conduct, which situatians likely to lead to a relapse in the
conflict, and how to peacefully resolve conflicEinally, restorative justice benefits the
larger community by employing noncustodial servitess reducing prison
overcrowding; freeing funds for social developmetipwing perpetrators to contribute
to the economy and victim compensation; and bygmBrmg economic and social
dislocation of the family®

At the same time Huyse has identified some negatwsequences that may
result from restorative justice. First, during tmmmunity discussions the final decision
reached may be affected by unequal power distdhwtmongst the participant$. This
in turn may reinforce existing inequalities. Sedothe traditional leaders who are often

appointed to facilitate the process may favouratenparties. Third, overall procedural

" ibid.
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safeguards may be insufficient due to the flexérd customisable nature of the

process?

It is also important to note that restorative jeistihas a strong basis some in
African cultures’”® The Xhosa concept obuntuis a clear exampleUbuntuis a concept
that originates in the expression, “People are fgethpough other peoplé® Under this
philosophy it is believed that by assisting both ¥ctim and the perpetrator in regaining
their humanity and reintegrating them into soctéit the larger community is able to
heal.

These four forms of justice are not mutually exisles They can be used in
tandem and in different combinations. Using adangariety of forms of justice does not
necessarily improve the judicial process, nor deesg fewer forms indicate a weaker
judicial system. Each country’s individual histzad, transitional, cultural, and political
circumstances will play a crucial role in determgpwhat form justice should take. The
important point is that the form(s) selected angliag even-handedly. The key necessity
of all the forms is that they all rely on the idénation of a victim, a perpetrator, and a
crime. All four forms of justice require the trugbout the event(s) in question in order to
function.

With this overview of the four types of justicenmnd, we now turn to a
discussion of the TRC’s and Gacaca Court Systesesofijustice. As will be shown the
two institutions employed different combinationgtoé four types of justice. Rather than
determining which type of justice is superior, tbkowing sections will work to identify

which institution employed an even-handed applocatf justice to the crimes
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committed during the period in question, and tacsfse what the possible long-term

implications will be.

Justice- South Africa

The TRC mainly used three forms of justice; resteea historical and
distributive. The TRC employed historical justlmgacting as a semi-judicial body. It
was in this capacity that it heard witness testiynaioout events that occurred during
Apartheid, as well as examined applications for @ty The TRC used historical justice
in its hearings by allowing victims to testify aretognizing at the state level that they
had been wronged, and by uncovering what had happeamd who had committed the
crime. The TRC did not, however, prosecute thaseised of perpetrating human rights
violations and therefore did not employ retributjustice. This choice was likely
influenced by the threat of violence during thesitional period and the large white
presence in the military.

The TRC also used distributive justice, as themistwere supposed to be
compensated for their suffering by the governm&gparations were offered in
exchange for a victim’s surrender of the right togecute those who had sought
amnesty’" Unfortunately, the government only paid interisparations to the victims,
and has since taken little acti¢hInitially the Reparations and Rehabilitation Coittee
of the TRC recommended that each of the 22,00dhvwcteceive a onetime payment of

between R2,000-6,000. This would then be follolwga longer term plan which would

8. Graybill, Pardon, Punishment, and Amnesia: Three African-@ustflict Methods1119.
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have the government paying out R2,864,400,000 sixeyears, which would be roughly

R17,000-24,000 per year per victithVictims were also to receive a large range of
education, housing, and health services. Unfotaipaafter a series of delays victims
received only an interim payment of R3,000 and d¢kerfive years after the TRC’s
completion a single one-time payment of R30, 0D USD)**

The TRC did not use retributive justice. Retrilsatjustice was not used because
the TRC did not punish the perpetrators in anyitiathl sense, which is a main
component of retributive justice. The perpetrathdshowever have to pay their own
legal fees, suffer the humiliation of a public cesdion, and deal with censor from family
and friends®® The TRC process was based on a restorativegustacess, but suffered
from the lack of apology required from amnesty aauits. The application for amnesty
only required that the act committed had been &itipal gain, and that the perpetrator
must confes$® No apology, punishment, or reparation was demandéhe individual.
The offer of amnesty and its requirements made rsaaptics argue that there had been
a deficit of justice®” The issue of amnesty also seemed to excuse hrighas abuse$®

The rules of the system meant that the victimstlosr civil right to prosecute
the offender, and they received very little comagios in return. As Brudholm notes,

If the government does not follow up on the Commiss recommendation to

introduce a policy of reparations toward the vigjrand if in the end political

criminals, whether they were refused amnesty ondiceven apply for it, will

benefit from a general amnesty, then the whole PR€ess looks bleak from the
victims’ perspectivé?

8 Brandon Hamber, “Repairing the Irreparablgtfinicity & Health¥s, no. 5 (2000): 217-218.
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In fact in a survey of over 400 survivors not oféhe groups of victims thought that
justice had been servédOne can speculate that if meaningful reparati@usbeen paid,
victims may have been more satisfied with the jiadljsrocess.

Overall, South Africa was even-handed in their egaplon of both historical and
distributive justice. Having more investigatordrigestigate the whereabouts and
participants in specific human right abuses mayehseen beneficial in gaining a fuller
picture. Yet, overall historical justice was applieven-handedly to all participants. In
terms of distributive justice there were some come@ver the waiting period and
amount of the reparations, but overall the repanatthat were issued were even-

handedly distributed.

Justice- Rwanda

In Rwanda, the Gacaca Court System employs a neixtudistributive,
historical, retributive and restorative justice térms of distributive justice, the
government established a victim relief fund thatomtributes 8% of its revenue toward
and that all perpetrators pay info.n term of historical justice, the Gacaca Courts
provide an opportunity for both victims and perpairs to share their story. The local
community is also included, and asked to providermation about the event in
guestion. Retributive justice is incorporated tigi the punishments assigned to the

convicted. The punishment can range from a lifdesgce to community service.

% Mendeloff, Trauma and Vengeance: Assessing the PsychologithEanotional Effects of Post-Conflict
Justice,605.
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Finally, restorative justice is included in thetgys through community

participation. Everyone affected by the eventthasopportunity to participate and share
his or her story. Perpetrators are offered theodppity to come forward of their own
accord, confess, apologise and make restitutidresd@ confessions often result in a
lighter sentence being given, such as communityicer The community service
assigned can range from the reconstruction ofmgtiomes, to repairing schools and
hospitals, maintaining green spaces, and agriailtabour??

Yet there are limitations in the process basecemtay in which truth is
understood and truth-telling takes place. While@agaca system does use all four forms
of justice, there are some limitations in the wagheform is employed. Distributive
justice is not even-handed, because the survivmd dnly supplements Tutsi children,
and does not include Hutu children who may havefamsily in the genocide.

Historically, retributively and restoratively, tli#gacaca Courts are not even-handed in
their application of justice because of their nardefinition of who can be viewed as a
victim. This is due to the fact that the Gacacar@odo not try crimes that were
committed during the same period as the genocidadyutsi RPF against Hutu
civilians. President Paul Kagame insists thaiGleaca Courts are not the appropriate
forums for hearing cases against RPF solders lbatammitted gross human rights
violations?® even though somewhere between tens of thousandds38n000 Hutu
civilians were killed®* The Gacaca Courts are supposed to be a natigstahs, but the
definition of truth being used means that a largnsent of the population is not being

heard. Due to the fatitat both sides of the conflict are unable to berth@ublicly, it
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has been argued that the Gacaca system is jusnhaofovictor’s justice. As Lemarchand

and Niwese note, “impunity remains the rule fomes committed by the RPF within

and outside Rwand&>

Justice- Conclusions

The comparison of these two systems may seem dguthtie to their different
judicial approaches, so it is important to rementhat the main criteria for assessment
in this thesis is whether each system was empleyed-handedly within their
jurisdiction and not on the procedural differenc®@ghile the Rwandan system seems to
have a more comprehensive judicial system involathfour types of justice, it has one
main limitation that may undermine its overall seg€. The Gacaca Court has a good
balance between historical, distributive, retribetiand restorative justice, but it lacks a
unified version of truth and even-handed applicatidlot every victim of the conflict
period is able to testify and the perpetratorswshln rights abuses against the Hutu
population are not being held accountable. Theaikopulation is being excluded from
sharing their experiences and version of the tamith the differentiation between human
rights violations against Tutsi as genocide anchilmaan rights violations against Hutu
as war crimes has created a two tiered system asthk potential to breed hatred and
resentment.

The South African TRC, even with all of its procealiflaws such as limited
reparations and the incomplete testimony of amreggpyicants, will likely have a

stronger affect on reconciliation and healing ia kbng-term. The TRC, although not

% Cited in Clark;Transitional Justice, Truth and Reconciliation: Binder-Explored Relationshi@51.
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utilising as wide a range of forms of justice ag tie Rwandan system, did have an

even-handed application. All sides of the confivetre able to share their version of what
had occurred, and were able to ask for amnestg uBk of an inclusive understanding of
truth meant that victims, perpetrators, and crioe$oth sides of the conflict were
recognized. The TRC may not have had the stropgéisial methods, but they did

apply justice evenly to all sides, which is cru¢@the acceptance of judicial procedure

by all parties.

Reconciliation

Reconciliation, like justice, is also heavily indlaiced by truth. “Truth-telling is a
pre-condition of reconciliation because it creatbgctive opportunities for people to see
the past in terms of shared suffering and collectasponsibility.*® Reconciliation is
the recognition of the ‘other’ and their equality.In the reconciliation process, the
victim offers forgiveness of the act committed, &nel perpetrator recognizes that the act
was wrong and apologises. Both parties can thereman and begin to rebuild their
lives, and their country. Truth is critical toglprocess. If a full understanding of the
crimes committed on both sides is not present, ith@tows that there will be both
victims and perpetrators who have not forgivenpmiagised. Without a full sense of
truth, there will be sectors of the population vare unable to participate in the

reconciliation process. “To be able to forgive oreeds to know whom one is forgiving

®Huyse, The Process of Reconciliatio?l.
" Grayhbill, Pardon, Punishment, and Amnesia: Three African-@ustflict Methods]1124.
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and why. That is why truth is so central to thisole exercise® It is also important to

note that a negative relationship between truthrandnciliation exists. When truth is
buried it actively blocks reconciliatioi. Clark’s research indicates that “the denial of
truth breeds resentment, anger and frustrationttauslobscures the reconciliation
process.*®°

Interestingly, justice and reconciliation do notessarily accompany each other.
Justice requires that a crime deknowledged by the state as having been comnatidd
then having some form of consequences. Reconailiz the acknowledgement by both
victim and perpetrator of the act and then a casatesn between them, which may
eventually lead to forgiveness, and apology.

The following discussion of reconciliation drawsakidy on Thesnaar. A basic
definition of reconciliation is that it preventsrice and for all, the use of the past as the
seed of renewed conflict® Reconciliation should consolidate peace, endiote of
violence, and be a foundation for democratic in&tins’®* As Thesnaar notes,
reconciliation should concentrate on healing themads caused by the offence and
repairing relationship®? It needs to encourage the full participation aadsensus of all
parties. Reconciliation should heal what is bro&ed reunite that which was divided. It
also needs to embrace full and direct accountglaihtd must include either material or
symbolic reparation of the damage caused. Finadlyonciliation should strengthen the

community and prevent further harm.

% Hamber,Ere their Story Die": Truth, Justice, and Recoiatibn in South Africag8.
% Clark, Transitional Justice, Truth and Reconciliation: Binder-Explored Relationshi242.
1%%pid, 257.
191 Huyse Reconciliation After Violent Conflict A Handbodi@.
102 ;s
ibid.
193 ThesnaarRestorative Justice as a Key for Healing Commus)ii@-61.
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Reconciliation does not necessarily entail a retara previous pre-conflict

political and social set-up, especially if the poess state of affairs contributed to the
conflict in question'® Instead, as Thesnaar contends, reconciliatiorbearery
proactive in correcting historic wrongs and forgangew future that will allow both sides
to recognize each other, and move forward. Retiahon can also refer to the
restoration of idead® Concepts like dignity, and equality, or even mp ownership
can be restored to the victifi® The focus must be on creating a unified path éody

As Thesnaar notes, the reconciliation processhrag main participants; the
victim, the perpetrator, and the commuriity. Each of these participants plays a crucial
role in the reconciliation process. The first g#pant in reconciliation is the victim.
The victim is the recipient of the wrongful acti@r,trauma. Once the trauma has
occurred, it often remains with the victim subcaassly as unfinished business. The
trauma can then lead victims to re-enact the hdrevient in some manner, often as
violent actions at a later date. This re-enactnrereases the culture and language of
violence within the society as a whole and theeefdearly needs healing for both the
benefit of the victim and the society.

The first step in the healing process is withessM{tnessing is an opportunity
for the victim to share their experience and begibe able to integrate it into their
lives!°® By sharing their experience and pain they carinbegecognize the trauma and

heal. The second step is the victim havingdpgortunityto grant forgiveness and offer

104 ibid.
105ihid, 60.
1%8ihid, 60-61.
197ihid, 61.
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reconciliation'® Forgiveness is essential to the victim, becatassists in working

through the unfinished business of traultfaForgiveness re-humanises the victim and it
allows the victim to complete herself and revolanfrthe perpetrator “the fiat power to
destroy.”* “Far from being an unnerving proposition and a busdene moral

sacrifice, compassion, for many, is deeply theréipeund restorative.**?

Many argue that the most valuable form of forgis=ue the reconciliation
process is when the victim offers forgiveness s tihe perpetrator can begin to change
and heal. Forgiveness brings healing to both tttenwvand the perpetrator and allows an
interconnected path toward healing. Power is #ighvictim in this process, because
only they can originate the process by forgivitglt is important to remember that
forgiveness does not automatically heal the pespmtrthey too must want to change and
reform.*

The second participant in the reconciliation predsshe perpetrator. The
perpetrator’s role is to confess, to express reey@msd to provide some form of
restitution™'® First, the perpetrator must bear witness; thegtristen to their victim
explain the events. The act of bearing witnessef®the perpetrator to confront their
depravity, and to put a face to the pain and suffethat they caused® Silencing of

the victim (and the conscience) is the first stedehumanisation. As Godobo-

199 1t is important to note that forgiveness is th@ich of the victim and may not always be possible
depending on the victim's ability to move forwardrh the trauma. Reconciliation is a challenginocpss
and does ask a lot of the victim.

10 Gobodo-MadikizelaTrauma, Forgiveness and the Witnessing Dance: MgKinblic Spaces Intimate,
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Madikizela suggests, by listening to the victim gegpetrator is re-humanising the

victim. **” Bearing witness is often the first step of re-lmising the perpetrator as well.
As the perpetrator listens they can begin to feelsuffering of the victim, and may gain
a sense of remorse. It is this strong sense abn&mthat allows the perpetrator to begin
to regain their own sense of humanity that waswdstn they committed the crimEne
remorse and pain of the perpetrator draw themamntgationship with the victim. The
ability to feel empathy is rekindled within the petrator and they are able to apologise
and ask for forgiveness. The act of asking fogil@ness can also be an important
healing step for the victim, and allows both partie begin to move forward.

The third and final participamh reconciliationis the community. The
community is crucial to the reconciliation procesgause it is when relationships in
society breakdown that the initial vacuum of empastcreated:'® By witnessing and
acknowledging the victim, the community begins alunarrative of what were
previously personal eventBystanders are forced to consider their indirelg.r The
larger community as a whole can also acknowledgetitietal problems that led to the
conflict and then begin to work past them and tal.héds Gobodo-Madikizela argues,
“when the conditions for the emergence of forgiveanare created, they serve to re-
animate the empathic sensibilities damaged by na@édoth between individuals and
within communities.™™*?

After internal conflict and vast human rights abns it is critical that
reconciliation bring healing and progress withistate and its society. Professor William

Zartman defines reconciliation as the ability, dtoive at a pacified society where free

" ibid.
18ihid.
19ihid.
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and equal individuals acknowledge each other aad¢@pable of facing up to a history

full of violent acts, and above all, are able tensount that history*®° The challenge lies

in what kind of reconciliation process will bdegdtive to allow both the victims and
perpetrators to come to some form of understandanige able to recognise each other as
equal and with the right to exist. An effectiveaaciliation process is central to

breaking the cycle of violence and allowing prograsd stability.

There are numerous forms of reconciliation and ggees that can be followed to
achieve reconciliation. Reconciliation can rangaT the very formal, secular or
institutional, to the deeply spiritual, personalreligious’** The methods employed also
span a wide range and can include: healing the d@ahsurvivors, some form of
retributive or restorative justice, historical agnting through truth-telling, and
reparation of the material and physiological damafgéctims?2

While there may be a wide range of definitions arethods most reconciliation
includes three basic step&’ First, fear needs to be replaced with non-violent
coexistence. Second, when fear no longer shapesd gderactions the main parties can
begin to build trust and confidence. Finally, tast step is to develop empathy. While
these steps need to be tailored to the local coritexe are some key principles that are
often associated with successful reconciliatioirstFthe reconciliation process needs to
concentrate on healing the wounds caused by themuights violations and it must

repair relationship&* Second, reconciliation should promote the futtipgpation and

120as cited in Umutesils Reconciliation between Hutus and Tutsis Posajlile4.

12 Clark, Transitional Justice, Truth and Reconciliation: Bnder-Explored Relationshi258.
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23ipid, 19-21.

124 Gibson,Truth, Justice, and Reconciliation: Judging therfiass of Amnesty in South AfriG2.
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consensus of all partie€> Third, reconciliation needs to heal what is brokad reunite

that which was divided. Fourth, reconciliation mesbrace full and direct
accountability and include either material or syibeparation of the damage
caused?® Finally, reconciliation should strengthen the coamity and prevent further
harm.'?’

With this basic understanding of reconciliatiorpwst-conflict situations in mind,
we now turn to an exploration of our two specifases. The next two sections will
examine what reconciliation processes were emplbyatie South African TRC and the
Rwandan Gacaca Court System and how the concépitiofaffected the reconciliation

process in both cases.

Reconciliation- South Africa

The South African TRC included a strong elemenegbnciliation. In fact its
purpose was, “to promote national unity and red@tmn in a spirit of understanding
which transcends the conflicts and divisions offihst.?® A challenge for South
Africa stemmed from the lack of a clear definitisireconciliation'?® Hamber identified
at least five competing definitions of reconcileatiin South Africa. They include: a non-

racial ideology of reconciliation; an inter-commuitieology of reconciliation; a

2%ipid, 540.
28ipid.
127 ThesnaarRestorative Justice as a Key for Healing Commus)iié.
128 114
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religious ideology of reconciliation; the humanhtg ideology of reconciliation; and the

community building ideology of reconciliatidri’

In terms of the first, Hamber suggests that a rsmmat ideology of reconciliation
views reconciliation as removing the racial ideesitthat arose from past policb&n-
racial citizens are created through confessionaamkdowledgement. These citizens are
then able to function within a “harmoniously intetrd social setting'®* The inter-
communal ideology of reconciliation instead recagsithe distinct historical and
cultural communities of South Africa and uses inethcommunication and
understanding to enhance cooperation and coexestartbe individual and political
level. Third, the religious ideology of reconcii@ is based around the religious
teachings of honesty and forgiveness. Religioaslmby of reconciliation uses
confession and repentance of past crimes to assisbirth and the rediscovery of our
common humanity. Fourth, the human rights ideolofgreconciliation uses the
condemnation of inappropriate behaviour, truth gatiy and the establishment of
appropriate institutional and social safeguardsstablish rule of law. Finally, the
community building ideology of reconciliation foasson rebuilding individual
relationships which have broken down within comntiesi**?

The TRC used two main methods to ingrain recorimlfainto its proceedings.
The first method was the religious ideology of meabation which focused on the
Christian value of forgiveness, and the secondtheasommunity building ideology of
reconciliation, which focused on the traditionalosh concept afbuntu In terms of the

first, Christian ideology played an important ralehe TRC. The TRC was chaired by

13%ihid, 66-67.
13ihid.
132ihid.
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an Anglican Archbishop, Desmond Tut{i. It used a form of religious conflict resolution

and employed religious thought, symbols, and ritt}&t The Christian concept of
forgiveness was successful as a tool in reconchdiecause religion had been a large
part of the conflict both in negative and positaspects. However, there were some
problematic aspects of using Christianity in theoreciliation process because the
Christian religious doctrine (specifically beligfem the Dutch Reform Church) had
been used to support Apartheid policies and tlssioeiated human rights abuses based
on a racial hierarchy. At the same time religiod geligious values informed some anti-
Apartheid work, and some individuals and commusitaigious beliefs were viewed as
a source of support during the Apartheid pertdd.

A study done by Gibson highlights the importandegien played to some of the
black population of South Africa®® Gibson found that there was a close statistical
relationship between truth and reconciliation amtivegwhite, Coloured, and Indian
population in South Africa. In these populationgse who accepted more of the truth as
it was shared during the TRC process were moréyltkebe reconciled. Yet, those in the
black population who accepted more of the truthresthaduring the TRC process were no
more likely to be reconciled than those who acagfess of the truth?’ The interesting

variable here was that in the black populationdiveas a positive correlation between

133 ThesnaarRestorative Justice as a Key for Healing Commus)iié.
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those who regularly attended church and the reiship to truth leading to

reconciliation*® Clearly, this is an area where further reseacethiccbe conducted.

The second method employed by the TRC was the Bamicept oubuntu
Ubuntuemphasises the importance of community and theahitynof each persoi® It
argues for the interconnectedness of the commuanity that to achieve
interconnectedness-toward-wholeness the communist embrace forgiveness and
reconciliation!*° Ubuntumeans that the reality of the communal must takequience
over the reality of the individua®® It is the community that defines the individual.
Personhood is not intrinsic, but must be workedatmaGuided by the concept abuntu,
the TRC put more weight on restoring moral commuttiain they did on punishment and
accountability*?

The best example of the significanceubluntuin the TRC comes frorf@ynthia
Ngewu. Cynthia Ngewu is the mother of a young biaan who was slain by the
government in an incident that is now known asGhgulethu Severt** Her son and six
others were recruited by a black government agéwot pvetended to be an African

National Congress activist: The seven young men were then led into an amlaunsh,

killed as they tried to surrendéf> At the time of the killing the government framieds
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a successfully halted terrorist attdék.Ms. Ngewu said this during the hearing after

meeting the black government agent who asked fofongiveness. “This thing called
reconciliation ...if | am understandirtgcorrectly... if it means this perpetrator, this man
who has killed Christopher Piet, if it means hedmes human again, this man, so that |,
so that all of us, get our humanity back ... thegree, then | support i’

The use of the Christian ideal of forgiveness dnadttaditional concept afountu
both fostered a strong sense of unity and forgisgnieut they did not come without
problematic consequences. Many scholars arguednthd RC artificially merged a
Christian idea of forgiveness with human rights #rat this led to an awkward and
contradictory proces$?® Perpetrators of human rights abuses were idedfifiut they
suffered very few consequences for their actidhgias because of the lack of
consequences that the human rights ideology oh@ication never came to full fruition.
The Christian concept of forgiveness anmintuoverrode western legal traditions that
focus on prosecution, as well as tribal justiceiclvtiocuson revenge and punishmefif
By forsaking the tribal judicial practices that éssed on punishment and revenge, the
TRC alienated local tribal communities and somémis.**° Victims were further

frustrated by the lack of requirement of perpetsto reform or change their actiohs.

Reconciliation- Rwanda
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Although the Rwandan Gacaca Court System functreng differently than the

South African TRC, it also has a strong elementobnciliation. “In Rwanda, the
perpetrators and survivors continue to live togethiéhe cities and on the hillsides.
There is no geographic separation between thems, The issue of reconciliation is very
immediate to every Rwandan community?” The Gacaca system supports reconciliation
through its search for truth about the events efit#d94 genocide, and its goal to
reintegrate perpetrators back into their commusitie

Like the South African TRC, the Gacaca Court Systises the community
building ideology of reconciliation. The first gtén the Gacaca reconciliation process is
active participation of the community. Active paigiation contributes to political and
personal reconciliation within the community byigty victims the opportunity to face
their attackers, share their story, and convey et up emotions all within a safe
environment™>* Learning the truth about the events reduces siaspidispels rumours,
and assists in starting to rebuild trdst.

Unlike the South African TRC, the Gacaca Courtt&ysalso uses the human
rights ideology of reconciliation by identifyingiores, truth finding, and punishing
perpetrators. Perpetrators are assigned pendésgned to help reintegrate them back
into the community. The community service penatgspecially effective in helping to
reintegrate perpetrators into their communitid¢ss tesigned to enable the perpetrator to
collaborate with others in reconstruction of thenoaunity.*>> Perpetrators work

alongside victims in cooperative and community vegokojects. The perpetrator is

132 Gacaca Jurisdictions: Achievements, Problems, antdrié Prospects14-15.
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afforded the opportunity to give back to the comrmwuand the victim, as well as to

begin to normalize their relations within society.

The non-racial ideology of reconciliation is als®ing employed although outside
of the Gacaca framework. The Rwandan Governmentdraoved ethnic identity from
the state identity cards and has begun an offier@ducation program to remove the
colonial imposition of multiple ethniciti€s® In 2001, the government also instituted a
new law on secretarianism and discrimination. Wrnhlis new law organizations and
individuals can be brought up on charges for fasgedivisionism or ethnic favouritism
if they promote or represent one ethnic groip.

The religious ideology of reconciliation was nat@oyed in Rwanda because
many of the Christian churches actively supportedgenocide or turned a blind eye to
the violence taking place. Neither the non-raca@lthe inter-communal ideologies of
reconciliation were fully employed. The Rwandarvgmment frequently talks about
equal citizenship and the end of ethnic/racialrdsimation. However, violations of Hutu
human rights during the genocide remain unpunigimebwith no means of bringing
them to light. This is likely to undermine recomation in the medium or longer-term as
large number of abuses have not been acknowledgadboessed. Perhaps partly linked
to this limitation of the Gacaca system, Rwandaye$o successfully remove racial
identification or harmonized racial relations. Agls, tensions may continue to build

and/or shape conflict in the future.

16 | yndsay McLean Hilker, "Everyday Ethnicities: Idign and Reconciliation Among Rwandan Youth,"
Journal of Genocide Researtl, no. 1 (2009): 82.
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Conclusion

Although the South African TRC and the Rwandan Gadc2ourt System
employed very different ideologies of reconciliatidooth can be explored through the
lens of truth. Since truth is crucial to the recibation process in both the identification
of victims and perpetrators, a narrower versiotheftruth can seriously limit the process
of reconciliation. Although South Africa neglectidclearly define reconciliation, it did
provide an equal opportunity for all sides to idigntictims and perpetrators under the
community building and religious ideologies of raciation it did employ. Rwanda,
on the other hand, has suffered from its inabibtyddress human rights violations
committed on all sides. Without the opportunity ttee Hutu victims to participate in the
reconciliation process and the creation of an sigkitruth, the Rwandan Gacaca Court

System is unlikely to achieve its goals of trutlstijce, and reconciliation.



Chapter Four-Conclusion

This thesis began with the following research goasthow did the concept of
truth affect the processes of justice and recaimin in the South African TRC and the
Rwandan Gacaca Court System? | hypothesisedhia was a reciprocal relationship
between truth, justice, and reconciliation; witktjoe and reconciliation being strongly
influenced by truth. The relationship between ¢htbsee concepts was explored through
a comparison of the South African Truth and Red@imn Commission and Rwandan
Gacaca Court System. The TRC and Gacaca Courts foraa€ood comparison of the
effects of truth on justice and reconciliation hesmof each country’s decision to use
internally created transitional institutions ingted relying on international judicial
tribunals.

Chapter One served as context for later chaptemdwding the necessary
historical and contextual information needed tolesgphow the circumstances of each
country shaped the understanding and use of tragiiaged by the institutions in both
countries. It began with a brief overview of thistory of systematic discrimination,
ethnic/ racial tension, and human rights abusé&®ih countries that led to the conflicts,
and the later need for a reconciliation processich society. Next, it examined the
formation of the institutions, their goals, focuslaspecific processes. It was especially
interesting to note how the circumstances of eacimity’s transition affected their
understanding and application of truth. Southdsfrused a broader and more inclusive
definition of truth, due, in large part, to thedht of continued violence in the post-1994

period and the strong white presence in the mylitand financial sectors which could



84
possibility have disrupted the transition proceRsvanda, due to the strong position of

the RPF led-government was able to employ a muglowar definition of truth.

Chapter Two reviewed the core literature on Trutim@issions and discussed
core focuses and scholarship of the South AfricB& Bnd the Rwandan Gacaca Court
System in order to position this thesis within theader debates on post-conflict
institutions. It was interesting to note that lied comparative studies had been done on
these two countries and that there was much mti@aship on South Africa. Yet the
literature on both countries’ post-conflict instibns tended to focus on a few core
issues. The TRC literature focused on defining $Rahy they are selected, and their
perceived benefits and drawbacks. The South Afritarature evaluated the amnesty
process, the use of religious language, and vieparations. The Gacaca scholarship
focused on the definition of victims, and procedissues within the Courts.

Chapter Three explored the specific relationshigvben truth, justice, and
reconciliation in the South African TRC and the Rdan Gacaca Courts. It
demonstrated that the application of both justioe )@conciliation were affected by the
understanding of truth employed by each countryis Thapter overviewed the three
main concepts (truth, justice, and reconciliatiangl then compared how each institution
employed them. The comparison between the Southatf TRC and the Gacaca Courts
clearly showed that each institution’s understagahtruth affected their application of
both justice and reconciliation, and that thigkslly to shape the medium and/or long-
term outcome of these processes.

An open and inclusive approach to truth was apphesouth Africa. All sides of

the conflict were allowed to testify and seek anye3his meant that the justice
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mechanisms of the TRC were employed even-handedll} sides of the Apartheid

conflict. The more inclusive approach to truthoads$fected the reconciliation process
allowing for the broader identification of both tiras and perpetrators and the crimes
committed. As discussed in the reconciliationisecin chapter three, the first step in
any reconciliation process is the identificatiortlod victims and perpetrators followed by
giving the victims a voice. The inclusive appro&shruth in South Africa enhanced the
justice and reconciliation mechanisms of the TRC.

Unlike the TRC, the Gacaca Courts is currently ddimdered by their limited
approach to truth. By narrowly defining the crinfegenocide and excluding war crimes
from the Gacaca process a limited picture of thmdnurights violations of the genocide
are explored. Since many of the Hutu victims arable to share their experiences, truth-
telling is limited in the Gacaca process. Jusscaso affected as none of the
perpetrators of crimes against Hutu are punisheémuthe Gacaca system. Over the
longer term, reconciliation is likely to be comprged as not all of the victims and
perpetrators are able to be recognized and theréfegin the reconciliation process.

At this point it is interesting to turn to the qtiea of how effective both
institutions have been. South Africa has had gédomeriod since the conclusion of the
TRC and therefore it is easier to begin to ideraifiyl evaluate the long-term effects of
the TRC. Aiken notes that, “more than 15 yearsraé@buth Africa’s initial transition to
democracy, evidence suggests that substantialggedras been made in transforming
the antagonistic interracial relations that chaazed Apartheid® Many of the

reconciliatory gains have been linked by variousomal and international observers to

1 Aiken, South Africa Revisited: A Reassessment of the BndhReconciliation Commission's Contribution
to Interracial Reconciliation, 11
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the work of the TRC and it is generally agreed thatprocess, for all of its faults, did

assist in interracial reconciliation and a peactfutsition to a multi-racial democracy in
South Africa? Yet, there have been limits to the reconciliatiocess as noted by Dr.
Garth Stevens:

There’s greater levels of integration at the lewélthe new middle class, upper

class, and new elites that are emerging in SoutitaA&nd at that level | do think

you have greater levels of engagement, contact, tand friendship and | do
think things have certainly changed for that patc cohort of the population.

But for the large part of the population, where iinegority of the black people

continue to live in the same situations they didmio 1994, are still located in

townships, still remain lacking, still remain padfor the majority of black
people | have grave doubts they view other ra@dlizommunities very
differently in South Africa...l think there are asilities [for better relations], but
it's for a very particular group in South Afriéa.

The effect of the TRC in South Africa over the lelegm has yet to be fully
understood or assessed. More research undertbkeguéar intervals would enhance the
understanding of the TRC'’s effects on South Afritmfortunately, a project of that
magnitude is outside the purview of this thesis wui¢s limited scope and focus.

The Gacaca system in Rwanda has not had the samtmg@s the South African
TRC and has not had as much time pass since itenme@ntation. Indeed, as already
noted, the process is still underway in the coutiteyefore it is harder to assess the
effectiveness of the process on reconciliation.révtesearch is needed about Gacaca’s
effect in Rwanda both in the short term and lommteOne of the few interesting studies
undertaken on this subject was performed by Lyndlier in 2004-2005 when she

conducted ethnographic fieldwork in the capitaKajali. Hilker preformed numerous in-

depth interviews with Rwandan youth aged 15-35 ¢thate from a variety of social

2 . .
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backgrounds and experiendesiilker observed that relationships between yopeople

of different backgrounds seem generally harmonio&shnicity no longer seemed to be
a key factor in large social situations or grougiactions Hilker also noted that, “In
most cases where young people knew or thoughtkihey there was a difference in
ethnicity between themselves and another persangith not stop them from interacting
with that individual or even forming a friendship.tn the words of Hassan (a native
Rwandan youth), “My best friend Bidier and Didier is Hutu. In fact all of my frids
are Hutu and | am the only Tutsi, but there ar@mblems between us.”It will be
interesting to see how the Gacaca process affecéséa over the long term.

One area that could benefit from expanded resesuttie impact of the type of
post-conflict transition on the later understandidruth employed by transitional
institutions. Do negotiated settlements genetalyl to broader and more inclusive
understandings of truth? Do unilateral militargteries necessarily result in narrower
definitions of truth? It raises an interesting spien of whether Rwanda could have
chosen of use a broader and more inclusive trdtimestly, | am not sure. In my opinion
Rwanda could have benefited from a broader undedstg of truth, but how to cultivate
that sense of openness in the face of such viakeotities and power imbalances is a
challenging question.

This project has expanded the understanding afaheepts of truth, justice, and
reconciliation and their interrelations in post-ftm institutions. The conclusion

reached is that all three qualities of truth, gestiand reconciliation are vital to the

* Hilker, Everyday Ethnicities: Identity and Reconciliatioméng Rwandan YoutB2.
® Ibid, 84.

® Ibid.

" Ibid.

®Ibid, 85.
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healing and forward direction of post-internal dmfsituations. Yet, it is important to

note that truth strongly impacts both justice amcbnciliation. This is why the South
African Truth and Reconciliation Commission may htd to more favourable outcomes
in terms of reconciliation over time. The TRC undéd testimony from both sides of the
conflict. The Rwanda Gacaca Court System, by ashtrs only allowing testimony

from Tutsi and moderate Hutu victims who sufferading the genocide, which denies a
large portion of the population a voice. | sugdhat Rwanda is unlikely to experience a
full sense of justice or reconciliation as longlasy continue to ignore the crimes
committed by the current government. Both institug have their strengths and
weaknesses, but only the TRC committed itselflbooad national narrative. And it is
this broad national narrative, underpinned by asheustanding of truth that includes all
parties, which will likely result in long-term recailiation in South Africa. | hope that
the understanding of these key concepts contirmeggand and may one day assist in
exploring the functioning of post-conflict institoihs and aiding in the creation of

improved recommendations or criteria for such syste
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