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ABSTRACT 

This study evaluates some aspects of the implementation and 

impacts of the U.S. National Environmental Policy Act (NEPA) of 1969. 

The objectives are pursued with special reference to the following: 

(i) the status of U·.S. environmental legislation prior to the enactment 

of NEPA, (ii) statutory, and (iii) judicial interpretations of the re­

quirements of the Act, (iv) federal agency response to these requirements 

and (v) the impact of more recently enacted legislation on the provisions 

of the Act. 

The Act requires the preparation of environmental impact state­

ments for all major federal project proposals. These assessments are to 

accompany the proposals through all stages of the decisionmaking process. 

The Act passed Congress almost completely unnoticed by the major­

ity of its members. Many took the language of the Act for legislative 

rhetoric. Most people have been surprised by the resultant considerable 

judicial support for citizen-initiated suits which seek the compliance 

of federal agencies with the requirements of the Act. The b~oad sweeping 

language of the Act is often vague and judicial interpretations have not 

been entirely consistent. In general, however, the courts have deter­

mined that federal agencies must assess the impact of proposed "major 

federal actions ... significant (ly] affect(ing] the environment." 

A major complaint of environmental groups has been that, once 

agencies have fulfilled the requirement of Section 102 (the action-forcing 

provision) by preparing an impact statement, they have been permitted to 

proceed with their proposed activities at their own discretion. The 
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courts have commonly maintained that NEPA contains no direct requirement 

that federal agencies should take heed of the impact statement findings 

and thus alter or abandon projects for which major adverse environmental 

impacts are anticipated. Many legal experts disagree with this inter­

pretation of the Act. The question is not yet settled, but support is 

increasing for the view that the policy statement in Section 101, which 

defines a government responsibility to protect the environment, may 

legally require agencies to consider impact statement findings as part of 

their decisionmaking procedures. 

Although variations exist in agency response to the directives 

of NEPA, a three-phase pattern of incremental compliance has emerged, 

which applies to the reactions of the agencies between 1970 and 1974. 

In phase one, agencies characteristically ignored the statute. This phase 

was summarily terminated by a proliferation of citizen-initiated suits. 

During phase two, agencies began reluctantly to prepare impact statements 

but many of these were of poor quality. Phase three, which is currently 

evident in many agencies, is characterized by an improvement in the 

quality of prepared statements. In the latter stages of this phase, 

impact assessment is being incorporated into the decisionmaking process. 

The improvement in the spirit of compliance of federal agencies with the 

provisions of this Act may be attributed in large part to the vigilance 

of environmental groups, public-interest law groups, the Council on 

Environmental Quality (CEQ),and the U.S. Environmental Protection Agency 

(EPA). 

The 92nd Congress of 1971-1972 was swamped with bills which were 

designed to amend NEPA, either to strengthen or to debilitate its 
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effectiveness. By the end of the second session (1972), several major 

bills which directly concern environmental protection had been enacted 

but only two instigated any changes in NEPA procedures and neither of 

these directly amended the Act. 

NEPA has initiated a period of environmental legislation which is 

significantly more responsive to the problems of environmental degrada­

tion than earlier legislation. However, while compliance with the man­

date of Section 102 may result in less destructive dams and nuclear reac­

tors, this is not an end in itself. The full potential of the Act will 

not be realized until the Act is effectively applied to broad agency and 

national programs. 
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PREFACE 

The intent of Cong=ess in passing the U.S. National Environ­

mental Policy Act (NEPA) of 1969 was to ensure that federal agencies 

consider environmental values as part of their decisionmaking procedures . . 

The purposes of the present study are to determine judicial interpreta­

tions of the duties which the Act imposes upon federal agencies, evaluate 

agency response to these requirements, and examine modification of NEPA's 

mandate by recent Congressional enactments. To this end, the following 

major questions are considered: 

(i) The study examines the characteristics, scope and effec­

tiveness of U.S. environmental legislation prior to the enactment of 

NEPA in 1969. This examination demonstrates that much of this earlier 

legislation was piecemeal and partially or totally ineffective in prevent­

ing environmental degradation. It was within such a context that the 

need for environmental legislation of greater scope and purpose was per­

ceived during the nineteen-sixties. 

(ii) Statutory interpretations of the Act are evaluated. The 

language of parts of the Act is rather ambiguous. In the P,resent study, 

therefore, particular emphasis is placed upon the legislative history of 

the Act which facilitates a more complete understanding of Congressional 

intent in formulating the language of NEPA. 

(iii) The study probes judicial interpretations of the legal 

obligations of federal agencies under the terms of the Act. This is 

based largely on a review of court decisions. The judiciary has had to 

cope with the ambiguities of the Act in the wake of a plethora of citizen­

initiated suits, and its interpretations have tended to be varied and in­

consistent. Undoubtedly the courts occupy a prominent position in the 
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efforts to improve environmental quality, and may be " .•• the most impor­

tant factor in determining the scope, impact and duration of the con-

1 
flict." 

(iv) The extent of compliance of federal agencies with the pro­

visions of the legislation is discussed. It has been primarily the re­

luctance of agencies to comply with these provisions which has resulted 

in substantial citizen-initiated litigation. Some consideration is given 

to modifications of agency procedures which have resulted from the require­

ments of NEPA. It appears that the degree of agency compliance has varied 

through time from a grudging acquiescence with the 'letter' of the law to 

a sincere attempt to incorporate the 'spirit' of the law as an integral 

component of agency goals. 

(v) The impact on NEPA of the environmental legislation which 

has been enacted since 1969 is considered. Some of the bills are ex-

pected to modify to some extent the scope, procedures and effectiveness 

of NEPA. 

There are several interesting aspects of the implementation of 

NEPA which are beyond the scope of the present study but which offer im­

portant avenues for further research. These include such problems as the 

following: 

(i) the need for improved techniques for the evaluation of en-

vironmental impact; 

(ii) a detailed investigation of existing environmental impact 

statements (EIS) to determine their validity; 

(iii) a general evaluation of the extent to which NEPA has re­

sulted in a reduction in the pace of environmental degradation; and 
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(iv) the need to incorporate the findings of EIS within general 

national and regional planning goals. 

The major relevance and interest of this study lies in its re­

lationship to the major national and international issue of environmental 

degradation. !n the past, development in North America has been charac-

2 
terized by a lack of constraints. It has proceeded largely without re-

gard for its impacts on either the physical environment or regional eco­

nomics or local societies. 3 There are numerous documented examples of 

developments in the public sector which have caused widespread and unnec­

essary damage. For example, the oil industry was negligent in the case of 

the Santa Barbara Channel blow-out of 1969. In the face of tremendous 

public opposition, the U.S. Department of the Interior permitted drill­

ing in a zone of highly incompetent sediments. The escape of oil which 

accompanied the blow-out resulted in several deleteri_ous effects including 

devastation of the marine environment in the area and undermining of the 

1 1 . . d 4 oca tourist in ustry. 

It is true that, before the enactment of NEPA, some government 

agencies connnissioned impact statements, either for specific projects or 

as a matter of policy, but these were usually restrictive in scope and 

rarely concerned with economic and social impact. 5 Furthermore, the 

£indings of these statements exerted little influence on decisionmaking. 

Mechanisms were not usually available to the public for the reviewing of 

developments during the early planning stages. Public reaction was 

confined to retrospective critiques of projects after 'irreversible' de-
6 

cisions which involved major commitments of resources had been taken. 

Development also tended to be unrelated, in most instances, to any scheme 
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for national, regional or even local, planning. 7 

The enactment of NEPA has led to significant changes in the pro-

cesses of development planning. Federal agencies which are engaged in 

development are now required to give some consideration to environmental 

questions. They are required to produce EIS for proposed developments 

which should alert decisionmakers to possible impacts on the physical, 

social and economic environments. These statements are available for 

public review and private citizens and groups now have access to the 

courts in cases of alleged non-compliance with the provisions of the Act. 

It is this legislative action as an instrument of change, its development 
'--..... _________ . . . - .. -- - . -- - -

and its implementation which are the particular concerns of this study. 

Too frequently in the past, political influences have been 

ignored or subordinated to physical, eco~omic, social, cultural and tech­

nological influences in studies which have attempted to interpret the 

morphologies and functionings of landscapes. The present study demon­

strates the fundamental influences which government policies have begun 

to exert upon landscape evolution. The Act and similar legislati9n---ee-uld 
- -- --- ,, --···-----~ ---- --

potentially control the direction of future modifications of the environ­

ment such that the effects of random ('free') forces may be greatly 

reduced. The question of NEPA is but another aspect in the growth in 

planning and control of future development. 

The thesis is composed of eight chapters. Chapter One provides 

a preliminary review of the Act together with some brief connnents on its 

impact on the federal government, on the public and on the general status 

of environmental litigation. Chapters Two and Three present background 

information concerning the scope and effectiveness of environmental liti-

gation prior to the enactment of NEPA in 1969. In Chapter Two, texts 
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and articles which discuss environmental law are reviewed. They reveal 

some of the tactical methods which were being employed at the time in 

environmental law suits. In Chapter Three, the case of U.S. water 

pollution legislation is discussed as an illustration of the situation 

prior to the enactment of NEPA. Data are obtained from an inspection of 

the statutes and published legal opinion relative to this legislation. 

Chapter Four consists of three sections. In the first, the 

legislative history of NEPA is examined in order to comprehend with 

greater insight the mood of Congress and the impact of the many papers, 

government studies and legislative debates which together are responsible 

for the final form of the Act. In the second section, an analysis of the 

language of NEPA is undertaken. The statutes are subjected to close 

scrutiny with the aid of published legal analyses of the Act. In the 

third section, the relationships to NEPA of environmental provisions which 

were passed into law in 1970, the first effective year of the Act, are 

briefly examined. Congressional documents, particularly committee prints 

and hearing results which deal with environmental legislation, were ut­

ilized in this discussion. 

The scope and meaning of the Act within the context of court de-

8 
cisions are reviewed in Chapter Five. The Environmental Law Reporter 

(ELR), a private publication, and the 102 Monitor,
9 

a government publi­

cation, both of which report monthly summaries and discussions of NEPA 

cases, were employed in determining j udicial interpretation of the require­

ments imposed upon federal agencies by NEPA. Other sources which analyze 

cases and materials on environmental law were also consulted. 

Chapter Six examines the na ture and pattern of federal agency 

compliance with the NEPA mandate. The results of questionnaire and 

xvi i 



personal interviews, both of which were largely administered to govern­

ment personnel of the EPA, fonn the basis of this chapter. In addition, 

significant information was obtained from government studies and legal 

articles and reports. 

Chapter Seven examines bills which were proposed to the 92nd 

Congress of 1971-1972. Some bills were supportive of the goals of NEPA 

while others sought to reduce its effectiveness. Particularly valuable 

insights into the mood of the 92nd Congress are obtained from reports of 

hearings which were held before two Senate Connnittees and one House 

Connnittee concerning newly-introduced environmental and resource-related 

legislation. These committees are the Senate Connnittees on Interior and 

Insular Affairs and on Public Works, and the House Connnittee on Merchant 

Marine and Fisheries. 

A sunnnary and conclusions of the study are .contained in the 

final chapter (Chapter Eight). The effectiveness of the National Environ­

mental Policy Act of 1969 in ensuring the inclusion of environmental 

values in the decisionmaking activities of federal agencies is evaluated, 

Some implications for the future of this legislation are also drawn from 

the activities and orientations of the 93rd Congress (1973) and some 

lines of further research are suggested. 
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CHAPTER ONE 

THE NATIONAL ENVIRONMENTAL POLICY ACT: 

A PRELIMINARY REVIEW 

1.1. THE NATIONAL ENVIRONMENTAL POLICY ACT 

Mounting evidence of environmental deterioration, existing federal 

pollution control legislation which was inadequate to resolve the problem, 

and increasing concern in the public sector over this situation, encour-

aged Congress in 1969 to enact legislation which was designed to protect 

the environment of the United States. The National Environmental Policy 

Act (NEPA) was signed into law by President Nixon as his first presiden­

tial act in 1970. The Act declares it to be the 

... continuing policy of the federal government in co­
operation with state and local governments and other 
concerned public and private organizations to use all 
practicable means and measures, ... in a manner cal­
culated to foster and promote the general welfare, to 
create and maintain conditions under which man and 
nature can exist in productive harmony, and fulfill 
the social, economic and other requirements of pre­
sent and future generations of Americans. 1 

The primary goal of Congress in formulating the Act was to insti­

tute as a major federal policy the protection and enhancement of the en­

vironment. Although the Act includes certain provisions which may be 

viewed as tools for the furtherance of this goal, the full potential 

effectiveness of these provisions has yet to be realized and there is 

much doubt concerning their ultimate scope, an issue which is discussed 

at greater length in Chapters Four and Five. 
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Five major provisions of the Act are worthy of note. The first 

is the broad statement of policy itself which, as noted above, directs 

that the government should seek to enhance the environment and that every 
2 

citizen should contribute towards this goal. 

A second provision creates a three-man presidential advisory 

Council on Environmental Quality (CEQ) whose duties are to advise the 

President concerning " ... conditions and trends in the quality of the en-
--- 'CC~• -•' 

vironment, 11 and to oversee agency compliance with NEPA ;· Members of this 
3 

council are appointed by the President to " .•• serve at his pleasure." 

A third provision directs the CEQ to prepare annually an Environmental 

4 
Quality Report which is to be transmitted to Congress. 

A fourth provision requires government agencies to prepare de­

tailed statements of the environmental effects of any major action which 

is proposed where the action may significantly affect the quality of the 

human environment. According to Section 102 of the Act, the statements 

are expected to consider: 

(i) The environmental impact of the proposed ac­
tion, 

(ii) Any adverse environmental effects which cannot 
be avoided should the proposal be implemented, 

(iii) Alternatives to the proposed action, 
(iv) The relationship between local short-term uses 

of man's environment and the maintenance and 
enhancement of long-term productivity , and 

(v) Any irreversible and irretrievable commitments 
of resources which would be involved in tge 
proposed action should it be implemented. 

The agencies are also bound to obtain the comments of other concerned fed­

eral agencies, the CEQ, the President and the public concerning any anti­

cipated environmental impacts. This provision is an action-forcing pro­

vision which l ends a measure of nruscle to the lofty ideals of NEPA. A 
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fifth provision directs that investigations shall be conducted into en-

. 1 6 v1.ronmenta systems. 

1. 2. THE I NITIAL IMPACT OF l\TE PA 

The important implications of the Act for development agencies 

are that they must now consider environmental factors and must expose 

their development plans and their environmental decisionmaking procedures 

to critical public review. The likely consequence of non-compliance is 

litigation, most often instigated by citizen groups. 

When the NEPA legislation was first enacted, there was no indica­

tion that Congress had considered the possibility that the provisions of 

this rather vaguely-worded legislation would give rise to citizen suits 

or that NEPA would be regarded as creating judicially-enforceable rights 

or d 
. 7 ut1.es. According to Senator Henry M. Jackson, NEPA's author, 

" ... everybody though t it was rhetorical and meaningless .•• there was a gross 

8 
lack of appreciation for the significance of that language. Moreover, 

Daniel A. Dreyfus, a staff member of the Senate Interior and Insular 

Affairs Connni t tee, who drafted much of Section 102, expected the environ­

mental impact statements (EIS) of federal agencies to be brief general 

'- ~~atements which would average approximately two pages in length. 9 Fur­

thermore, while the creation of t he CEQ was opposed by the Nixon adminis-

, tration, no objection was voiced concerning Section 102~0 However, soon 

after the bill became law, environmental lawyers began to use it to 

stymie major developments, and the administration in turn began to re­

evaluate the possible consequences of NEPA. 

_ .. Vague as this legislation may have appeared, it has given environ­

mental groups a substantial new access to the courts, and, in turn, their 
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litigation has given NEPA a power which it might never have possessed 

otherwise. In the first twenty-six months after NEPA had become law, 

there were more than seventy-five judicial decisions involving this legis­

lation. The larger part of these decisions recognized that NEPA has cre­

ated obligations on the part of the federal government which private lit­

igants are entitled to enforce through court action. Without a doubt, 

court interpretation of the statute has extended the meaning of NEPA 

much further than had been anticipated. 11 

Federal agencies have found this new 'act of exposure' to be 

quite painful. One member of the Federal Power Commission (FPC) consi­

ders NEPA to be a " ••. paper monster .•. of great potential harm," and sug­

gests that Congress should review this legislation. 12 Many federal agencies 

ranging from the Atomic Energy Connnission (AEC) to the Department of 

Transport (DOT), are pressing for legislative exemption from NEPA's 

Section 102 requirements! The general feeling of the AEC is quite simply 

that " ••. [t]he job ..• of preparing detailed EIS .•• required of the Atomic 

Energy Connnission by NEPA, as interpreted by the courts, is one which the 

agency cannot perform. 1113 The agencies fear the environmentalist drive 

to have the courts displace themA1s resource decisionmakers and are dis­

turbed that some judges are also beginning to question the substance of 

h . d . . 14 t eir ec1.s1.ons. 

Congress intended that NEPA, t hrough Section 102, should foster 

increased awareness of environmental considerations on the part of agency 

officials. It was hoped that increased environmental understanding would 

15 
result in better resource decisionmaking. Many environmentalists, 

however, contend that this alone does no t provide satisfactory incentives 

for agencies to develop an environmen tal ethic. They argue that it is 
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essential that agency administrators be required by law to make decisions 

which are strongly influenced by EIS findings. 16 

There has been much serious debate of the notion that there 

should be a legal mandate for agencies to consider the EIS information 

during decisionmaking, but most courts have determined that no such man-

d . 17 ate exists. If that be so, this objective must be pursued by less 

direct means which provide a lesser guarantee of success. There are at 

least three such indirect courses of action through which developmental 

planning may be influenced by environmental questions, although these 

strategies are not often employed. Perhaps the most desirable course from 

the point of view of the environmentalists is that the licensing or 

funding agency may demand consideration of EIS findings by developers 

18 
as a matter of policy. As a second course of action, environmental 

groups may make trade-off deals with developers in which the latter agree 

to change their plans for a particular project while the former agree in 

19 
return not to pursue massive court actions on this and/or other projects. 

It is through such court action that developmental resources such as 

money, time and manpower are sidetracked. Furthermore, the public images 

of developers may be tarnished during such court proceedings. Agreements 

out of court, therefore, may prove quite fruitful, at least until agencies 

become proficient in the writing of satisfactory EIS. The third avenue 

of influence is an overriding presidential order. For example, on 

January 19, 1971, President Nixon, under pressure from CEQ, halted construc­

tion of the Cross-Florida Barge Canal " ..• to prevent serious environmental 

20 
damages." 

While one can find instances in which NEPA studies have prompted 



changes in a project, such examples are few. In fact, most critics 

agree that NEPA's main observable function has been to " ••• furnish a 

21 
weapon of delay." 

1. 3. CRITICISNS OF NEPA 

6 

NEPA has clearly established itself as one of the most controver-

sial environmental measures of all time "~ •. whose repercussions have 

· 22 
rattled virtually every department and bureau of the federal government." 

The ability of the Act to achieve its policy goals, however, is. inhibited 

by the limited scope of its enforceable requirements. The most outstand­

ing problem, according to environmental interests, is the fact that no­

thing in the law appears to give any group or person the power of veto 

over any project or decision, nor does there seem to be any provision 

which requires an agency to take cognizance of EIS findings in project 

23 
proposals once the statement is completed. An agency may adhere to the 

letter of the law by submitting an adequate EIS but it is not necessarily 

held to compliance with the spirit of the law which affirms a government 

responsibility to avoid environmental degradation. Therefore, while NEPA 

may exert substantial influence on agency procedures, it may in fact have 

little effect on the content of development plans. 

Other major grievances a gainst NEPA concern the many problems 

which the legislation has caused for federal agencies. As a direct re­

sult of this law, t he federal government is forced to spend thousands 

of man hours and more than 20 million dollars per year on environmental 

assessment. These costs have had t o be assimilated within the usual 

24 
agency budgets. Congress did not provide funds for an increase in man-

power to staff the interdisciplinary consulting groups which are required 
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25 by the Act. It is not unexpected that many administrators interpret 

the Act primarily as additional paperwork and as an opening wedge for 

h b . 1 1 · 26 arassment y environmenta evange 1.sts. Furthermore, the requirements 

of the Act have compelled a sometimes agonizing reappraisal of the pro­

cedures with which the agencies conduct their business and the manner in 

which this business affects the environment and have imposed upon the 

agencies the unfamiliar and often uncomfortable burden of public exposure. 

Under the terms of the Act, an agency must only produce an adequate EIS 

to avoid litigation. However, since physical systems, particularly re­

lating to complex pollution problems, are .at best imperfectly understood, 

the fine art of EIS construction has been mastered by few. Hardly a major 

EIS exists which is free of flaw and is therefore able to avoid prosecu-

tion. 

In view of agency difficulties and in as much as NEPA requires a 

new perspective and approach to environmental problems, one which" .•• 

goes beyond patching up and pasting up existing projects and proposals to 

prettify them in the name of environmental quality, 1127 it may be suggested 

that perhaps one should not expect such innovativeness of the agencies. 

If innovation and iconoclastic approaches are demanded, the place in 

which they are least likely to be found is the conventional sort of ad­

ministrative agency. These federal regulatory agencies appear to be es­

sentially unquestioning when considering the traditional goals of the in­

dustries which they regulate. They are suspicious, hostile and extremely 

defensive when faced with chalienges concerning the basic issues which 

d h 
. . . 28 

surroun t e1.r o·wn Tnl.Ssion. It has been suggested that " •.• even with 

the best of good will 11
, they are poorly suited to be innovative. Either 
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they lack the legal and political strength to strive for change or their 

power is great but is built upon a very narrow constituency " ••• whose at­

titudes and outlook the agency already tends to reflect, for obvious rea-

" 29 . sons The agencies by design and practice have restrictive outlooks and 

the requisites of NEPA may prove to be beyond them. 

It appears that the present Administration has itself come into 

conflict with NEPA. An example is provided by the case in which the Act 

conflicted with the Administration's elaborate pollution control program 

which involved the issuance of federal permits for industrial discharges 

. h . i 30 1.nto t e nation s waters • . The Administration had been depending upon 

a questionable interpretation of the Act in assuming that the permit pro-

31 
gram would he exempt from NEPA. In the case of Kalur v. Resor, the 

authority of the federal government to issue permits for the discharge of 

pollutants into non-navigable waters, was challenged by a Cleveland at­

torney, Jerome S. Kalur, under the Refuse Act of 1899.
32 

Furthermore, 

the plaintiff maintained that the failure of the federal government to 

require Section 102 statements rendered the permit program invalid. The 

U.S. District Court for the District of Columbia upheld Kalur's standing 

and enjoined further issuance of permits. 

1.4. MODIFICATION OF NEPA 

In the face of such court decisions, the Administration and 

federal agencies may choose between t hree possible courses of action. 

They may (i) continue to prepare many t housands of EIS, (ii) try to over­

turn unfavorable court rulings on appeal, or (iii) seek to gain legisla­

tive exemption from the law. 
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Most perceive the first as an unacceptable burden on the bureau-

cracy, the second as a course which is being pursued with little optimism, 

d h h . d 1· . 1 · k 33 
an t et ir as a grave po itica ris . From necessity, however, all 

three of these courses are being followed to some extent, but perhaps 

the most effective course of action in the view of embattled bureaucrats 

is the third, legislative relief. 

Much pressure has been exerted and there have been many attempts 

to instigate such relief. This has been achieved in some instances by 

the inclusion of amendments to more recent environmental legislation 

which exempt certain activities from the NEPA requirements. An example 

of this is the Clean Water Bill which passed the House and Senate in 

September of 1972, after much debate and trade-off. A major provision 

of the final bill delegates authority to states for issuance of indus­

trial water-use permits and at the same time strips the Environmental 

Protection Agency (EPA--the agency which administers nearly all U.S. 

environmental legislation) of its present permit-by-permit veto author-

. 34 
ity. This may be viewed as a major success for the present Administra-

tion as it had been seeking such legislation since the Kalur decision of 

January, 1971. 



FOOTNOTES TO CHAPTER ONE 

· 1Nad.'.6nal Environmental Policy Act of 1969 (NEPA), 42 u.s.c. Sec. 
4321 et seq. Stat. 852, P.L. 91-190, Sec. lOl(a); Hereafter cited as 
NEPA; See full text of the Act in Appendix A. 

2 
NEPA, Sec. 101. 

3NEPA, Sec. 202. 

4NEPA, Sec. 201. 

5NEPA, Sec. 102(2)(c). 

6NEPA, Sec. 204(5). 

7 Harold P. Green, The National Environmental Policy Act in the 

10 

Courts: J anuary 1 2 1970 - April 1 2 1972, (Washington D;c.: the Conserva­
tion Foundation, 1972), p. 2. 

8 
Claude E. Barfield and Richard Corrigan, "Environment Report/ 

White House Seeks to Restrict Scope of Environment Law," National Journal, 
(February 26, 1972), p. 338. 

9
~., p. 340. 

lOLuther J. Cart er, "Environmental Law (II): A Strategic Weapon 
Against Degradation?" Science, Vol. 179, (March 30, 1973), p. 1350. 

11
Barfield and Corrigan, "Envirorunent," p. 340. 

12 
Robert Gillette, "National Envirornnental Policy Act: Signs of 

Backlash Are Evident," Science, Vol. 176, (April 7, 1972), p. 30. 

13Arthur W. Murphy, "The National Environmental Policy Act and the 
Licensing Process: Environmentalist :Magna Carta or Agency Coup De Grace?" 
Columb i a Lmv Review, Vol. 72, No. 6, (October,1972), p. 965. 

14Ibid., p. 1007. 

15Fredrick R. Anderson, assisted by Robert H. Dani els, NEPA in the 
Courts ; a Legal Analysis of the Na t i onal Environmental Policy Act, Re­
sources for th e Future, Inc., (Baltimore : J 0 hn Hopkins University Press, 
1973), p. viii. 

16 
Barfield and Corrigan, "Environment," p. 336. 

17 
"Evolving Judicial Standards Under the National Environmental 

Policy Act and the Challenge of t he Alaska Pipeline," Yale Law Journal, 
Vol. 81, No. 8, (July 1972), p. 1592. 



18Green, "National Environmental Policy Act," p. 9. 

19carter, "Environmental Law, (II), 11 p. 1312. 

20 · 
Walter A. Rosenbaum and Paul E. Roberts, "The Year of Spoiled 

11 

Pork: Comments on the Courts' Emergence as an Environmental Defender," 
Law and Society Review, Vol. 7, No. 1, (Fall, 1972), p. 35~ 

21Robert Gillette, "National Environmental Policy Act: How Well 
is it Working?", Science, (April 14, 1972), p. 347. 

22Ibid., p. 346. 

23Frank Kreith, "Lack of Impact," Environment, Vol. 15, No. 1, 
(January - February, 1973), p. 26. 

24Ibid. , p. 28. 

25Ibid. 

26Joseph L. Sax, "New Direction in the 
Charles M. Hassett, (ed.), Ann Arbor, Mich: 
Legal Education, (1971), p. 20. 

27 . 
Ibid., p. 16. 

Law," Environmental Law, 
The Institute of Continuing 

28 
Rosenbaum and Roberts, "Spoiled Pork," p. 36. 

29 
Sax, "New Direction," p. 17. 

30 
Kalur v. Resor, 335 F. Supp. 1, 1 ELR 20637 (D.D.C. 1971). 

31Barfield and Corrigan, "Environment," p. 340. 

32supra, note 28. 

33 . 
Barfield and Corrigan, "Environment," p. 336. 

34 
"A Flurry of Legislation on the Environment," Science News, 

Vol. 102, No. 13, (September 23, 1972), p. 198. 



CHAPTER TWO 

DOCTRINES OF CITIZEN RIGHTS 

2.1. INTRODUCTION 

During the last five years, environmental law in the United 

States has matured from an infant movement, which was supported by a 

few ecologically-conscious groups and individuals, and which lacked both 

proven legal strategies and favorable courtroom precedents, to the 

status of a widely practiced and highly respected veteran branch of the 

le gal profess ion. 

This development has occurred primarily because the recently­

recognized problems of environmental degradation have been deemed sub­

ject to the ancient principles of equity jurisprudence and the various 

rights which are traditionally retained by citizens of the United 

1 
States. Private citizens have expressed increasing concern over the 

environmental degradation which has accompanied today's escalating 

technological developments and are exasperated by the apparent inability 

of governmental agencies to tackle this problem effectively. Citizens 

have initiated countless law suits which demand judicial recognition 

of their right to sue " ... the very governmental agencies which are sup-

2 
posed to be protecting the public interest." 

These legal struggles have sought to gain judicial recognition 

of the basic principle that the public has an absolute right to a 

healthy environment. This right has been described as one of the 



... fundamental and inherent rights with which all humans 
are endowed even though no specific mention is made of 
them in either the national or state constitutions ...• 
The inherent human freedoms with which mankind is en­
dowed are antecedant to all earthly governments; rights 
that cannot be repeated or restrained by human laws; 
rights de1ived from the Great Legislator of the 
Universe. 

13 

The legal theories which have been presented within this mass of 

litigation have been incredibly diverse and range from overall consti­

tutional claims of an essential right to a decent environment4 to spec­

ific claims such as the relatively simple assertion that an administra-

5 
tor has conunitted a procedural error. Prior to 1970, however, the major 

tenets from which environmental law developed, were centred essentially 

upon four spheres of legal doctrine. These were (i) the public trust 

doctrine, (ii) the Ninth Amendment of the U.S. Constitution, (iii) the 

nuisance doctrine and, more recently, (iv) specific environmental legis­

lation. 

The purpose of this chapter is to review the basic doctrines of 

citizen rights, i.e. the public trust doctrine, the Ninth Amendment and 

the nuisance doctrine, and to consider their usage by lawyers prior to 

the enactment of the National Environmental Policy Act (NEPA) in 1970. 

Following this, Chapter Three considers specific environmental legislation. 

2.2. THE PUBLIC TRUST DOCTRINE 

The public trust doctrine underlies all .claims by the citizenry 

to protection of the nation's environment. This has been expressed by 

Yannacone in the following words: 

All of our national natural resource treasures are 
held in trust f or the full benefit, use and enjoy­
ment of all the people of t he United States, not 
only of this generation , but of those generations 



yet unborn, subject ogly to wise use by the current 
nominal titleholders. 

14 

The reasoning upon which public trust law is founded has varied 

in detail according to the contexts within which it has been asserted. 

For example, one statement of the doctrine maintains that 

.•. certain interests are so intrinsically impor­
tant to every citizen that their free availability 
tends to mark the society as one of citizens rather 
than of serfs. 7 

Another account holds that certain interests are so particularly the 

" ••. gifts of nature's bounty" that they should be held in trust for the 

8 
entire population. Elsewhere, it has been argued that certain items 

exist which are not personal belongings in the same sense as a car or 

coat and that the individual's interest in such items must incorporate 

the needs of others. In fact, in some instances, " .•. certain resource 

uses have a peculiarly public nature that makes their adaptation to pri-

• . 119 vate use inappropriate. 

In the ensuing discussion particular emphasis is placed upon the 

public trust doctrine as it relates to water resources which, by their 

very nature, have always been logically subject to comnonalty of owner-

ship. 

2 . 2 • 1. History 

The public trust doctrine is the oldest of the doctrines of 

citizen rights, dating back to pre-Greek times, and its roots are firmly 

h d . h h. f · ·1· · lO entrenc e int e istory o western civi 1zat1on. Historically, the 

political situation and the nature of pressures upon particular resources 

have determined the character of public trust assertions at any given 

period of the past. As a result, the doctrine is not a single, clearly 
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defined dictum, but may be viewed as an amalgam of related concepts 

which have developed empirically in order to apply to various forms of 

the question of public resources. 

The earliest clear statements of 1 connnon property' concepts were 

developed by the sea-dependent Greeks who were especially concerned with 

water resource usage. The Greeks held that, by the most basic 'natural 

law,' the " .•. air, running water, the sea and consequently the seashore 

11 were 'connnon to all'." 

Roman law, which developed from a Greek heritage, maintained that 

the sovereignty of the government extended over the sea, but that the use 

of it belonged universally to every subject of the Empire, " .•. for the 

unlimited exercise of fishing, navigating and taking water; and as this 

privilege was illimitable and unrestrainable, so, therefore, it was in- · 

12 
capable of individual exclusive appropriation." The law of the Emperor 

Justinian relates that, 

No one ... is forbidden access to the sea-shore ••. all 
rivers and harbours are public, so that all persons 
have a right to fish therein ... everyone is entitled 
to bring his vessel to the bank ... [of the river] ... 
and fasten cables to the trees growing there and use 
it as a resting place for ~he cargo, as freely as he 
may navigate the river itself .... Again the public use 
of the seashore, as of the sea itself, is part of the 
law of nations; consequently everyone is free to build 
a cottage upon it ... as well as to try to dry his nets 
and haul them up from the sea. But they cannot be said 
to belong to anyone as private property, but rather are 
subject to the same laws as the sea itself, with the 
soil or sand which lies beneath it. 13 

Drayton argues that this imperial Roman law is the cornerstone from which 

14 
public trust law developed. 

Public trust notions suffered serious erosion in Europe during 

the middle ages when feudal lords and kings laid claims of private owner-
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ship to traditionally public trust resources, particularly to waterways 

and tidal areas. 15 In England, the signing of the Magna Carta in 1215 

signalled the revival of notions of public ownership. It became accepted 

that there existed " ..• a great public right, to abolish the forest laws, 

16 
the game laws ... and to make them all free." Gradually, over a period 

of centuries, royal fishing weirs were removed from the rivers and fish-

17 ing and navigation rights were reclaimed by the people. 

With the increase of commerce in Europe, especially in Britain, 

during the Industrial Revolution, there occurred a parallel increase in 

the rate of developnent of the public trust doctrine. Private ownership 

had become an entrenched social force and, in response to this, it was 

necessary, for example , to assert that the public had certain rights at 

the foreshore " ••. which superceded any conflicting private rights, in-

1 d . . h 1 · d b h K" 1118 A · h · f cuing t ose c aime y t e i~g. n important tee nique or protec-

tion of citizen rights in Britain was the setting aside of specific 

19 rights or easements on private property. This concept indicates a signi-

ficant departure from Roman assertions in that it presumes private owner-

20 
ship rather than connnon ownership by all of the citizenry. Other public 

lands were held in trusteeship for the people by the king. 

After the United States had become independent from Britain, 

this trusteeship of public resources passed to the citizens of each state 

commonly. Common ownership was subject only to " .•. rights since surren-

21 
dered by the Constitution to the general government." This was the sit-

uation for many decades until ~he recent impetus for further development 

22 of public trust law. Thus,effective public trust case law in the 

United States has begun to mature only recently as awareness of an envir-
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onmental crisis has grown. The evolution of such case law is examined 

in the following section with particular reference to water resources. 

2.2.2. Public Trust Doctrine Applied to Water Resources 

The beginnings of the major industrial and connnercial develop­

ments of the Industrial Revolution are paralleled by a II1p.rked increase 

in pressures on public resources. The incidence of litigation began to 

rise in response to this si~uation during the Nineteenth Century, reach­

ing its own peak at the present time. The earliest test cases involved 

land beneath navigable waters which are owned by the state and held in 

23 
trust for the people. 

For some time there appears to have been some judicial confusion 

concerning the scope and applicability of the trust doctrine in such 

cases. Yannacone wrote: 

Some courts have stated that the imposition of the 
trust is so strict that the public lands may never be 
alienated. Others have stated that they may _not be 
alienated to private persons for private use. Some 
have stated that they may not be alienated except in 
exceptional circumstances and in furtherance of the 
public interest. 24 

Very early cases appear to have recognized a connnon public ownership of 

25 
all navigable waters, the land beneath, and fishery rights also. How-

ever, by the late eighteen-hundreds, the courts were upholding the rights 

of riparian owners, and the hard line formerly maintained on the · 'in-

26 
alienability' of public trust began to weaken. This change in jud-

icial stance appears to have been the result of attempts to balance the 

conflict of interest which existed between the riparian owner and the 

public. 
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As commerce increased in the United States, production, naviga­

tion and merchandising became the overriding national priorities. The 

prevailing outlook was that public resources were inexhaustible. The 

principles of the trust doctrine, meanwhile, " .•• were either ignored or 

27 
applied for the protection of the riparian owners." In Yannacone's 

estimation, 

.•• protection of the environment was relegated to a 
secondary role and those who protested the rape of 
the environment were classified as bird watchers, 
prophets of gloom and doom and socialists. Only in 
this light can the shift in emphasis from inalien­
ability of the public tru~g to protection of ripar-
ian rights be understood. . 

It is against this philosophy that environmentalists have struggled to 

regain a more 'public' interpretation of the trust doctrine. 

One of the early attempts to reverse this philosophy occurred 

when the state of Illinois sued the City of Chicago _for the illegal trans­

fer of public resources to private concerns. In Chicago, the city fathers 

had bestowed the entire harbour area to the Illinois Central Railway Co. 

and the state sued to have this transfer declared null and void on the 

grounds that it was a breach of public trust. 29 The Supreme Court ruled 

that, while it was permissible to grant parcels of submerged lands to 

private interests, so long as public use of lands and water were not sub­

stantially impaired, the removal of an entire city harbour from public 
30 

usage constituted a violation of the public trust. 

2.2.3. The Obligations of Governments 

In Illinois Central, the courts ruled on a government decision 

which went against what was considered to be the obligation of that 

government. Governments are usually expected to act as a provider of 
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services to the general public. Government resources, however, may bene­

fit individual groups of the citizenry where this will lead to general 

b;nefit. Such is the effect of taxing the more affluent to help to sup­

port the poor. In Illinois Central, the city fathers of Chicago ap-

peared to have no such rationale for granting the entire city water front 

to a private railroad company. There was no justification for expecting 

the public to bear the burden of cost (through the loss of its port) in 

order to assist a large private enterprise in this manner. It seems un-

likely that private ownership would stimulate further economic develop­

ment as might have occurred with land grants in remote areas of the 

country. 31 

The court's decision in this case has become a central precedent 

in public trust litigation. 

When a state holds a resource which is available for the 
free use of the general public, a court will look with 
considerable skepticism upon any government conduct 
either to reallocate that resource to more restrictive 
us~s or to s~bje32 public uses to the self-interest of 
private parties. 

The courts are increasingly opposed to such transfers, in spite of the 

fact that there exists no specific textural prohibition against the dis-

33 
position of trust properties, even on a massive scale. It should be 

stressed, however, that while an abundance of dicta exists which implies 

the existence of rigid restrictions on government disposal of trust prop­

erties, these are merely judicial opinions and are not legally binding.
34 

Few public trust cases involve either such dramatic instances of 

dubious government conduct or such emphatic judicial condenmation of a 

government decision as were contained in the case of Illinois Central. 
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While a particular government decision may rarely be actually corrupt, 

it often appears that the public interest has not been adequately served 

by that decision. This may, in part, be due to a conmrunication imbalance 

between decisionmakers, the general public and powerful interest groups. 

Many of 

The acts in question represent a response to limited 
and sel f -interested proponents of public action. It 
is not difficult to perceive the reason for legisla­
tive and administrative actions which give rise to 
such cases, for public officials are frequently sub­
jected to intensive representations on behalf of in­
terests seeking official concessions to support pro­
posed enterprises ... the importance of the grants to 
those who seek them may lead 3g extraordinarily vig­
orous and persistent efforts. 

While the moneyed minorities have ample access to administrative and leg­

islative authorities, the diffuse voice of environmental concern has 

rarely been considered in the decisionmaking process in the past. 

2.2.4. The Dilennna of the Courts 

Traditionally, the courts have been hesitant to reverse decisions 

of co-equal government agencies, even when the courts' sympathies obvi­

ously lie with the public interest. Some courts have denied the objec­

tions of conservationists simply on t he grounds that " ... protection of the 
36 

public interest has been vested in ..• [the] ..• public agencies." 

This attitude exists in par t because the courts are accustomed to 

dealing with the " ... meaning of statu tory and constitutional language rath­

er than with data which help to iden tify and compare the benefits and 

37 
costs at stake in the cases before t hem." The courts may naturally 

feel lacking in the necessary expertise to advise agencies concerning the 

substance of their decisions. Nevertheless, they perceive the potential 
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for abuse which is present when an agency which is not directly respon­

sible to the electorate has jurisdiction over public resources, and an 

unmistakable disenchantment with the agencies has been exhibited by many 
38 

courts. 

In some states, the courts have begun to develop procedures 

through which to control the influence which private-interest groups may 

exercise over government agencies. The courts are also beginning to en­

courage the agencies and the legislatures to make policy decisions more 

openly. In Massachusetts, for example, effective case law developed over 
39 

the case of Gould v. Greylock Reservation Cormnission. The court recog-

nized the existence of a breach of public trust but was unwilling to in­

validate the legislative act which had allowed it merely because it in­

volved a modification in the use of public trust land. 

Instead the court devised a legal rule which imposed a 
presumption that the state does not ordinarily intend 
to divert trust propert i es i n such a manner as toles­
sen public us es. Such a rule would not require a 
court to perform the odious and judicially dangerous 
act of telling a legislature that it is not acting in 
the public interest, but rather would utilize the court's 
interpretive po~ers in accordance with the assumption 
that the legislature is acting to maintain broad public 
uses. 4o· 

Thus, any questionable administrative or legislative decisions may be sent 

back to the legislature for reconsideration. This compels a body which is 

directly responsible to the electorate to take a decision. Proponents of 

a project would have to s ubmit their decisions to public scrutiny and con­

cern in attempting to persuade a ma jority of elected representatives to 

give clear approval. 

In a different approach to t he problem, the Wisconsin Supreme 

Court has served notice to the legislature and state agencies that when 
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public benefits from a project, which involves trust property, are un­

certain, the proponents of the project must bear the burden of proof. It 

must be demonstrated that the project benefits the public interest and 

does not " ... rely on traditional assumptions of legislative propriety or 

d . . . d. . 1141 a ministrative iscretion. 

Not all of the states have adopted such procedures in relation to 

public trust litigation. During a case in Michigan, the court held that 

" ... real and substantial relation to a paramount trust purpose" must be 

shown before the state may enjoin encroachments on navigable waters by 

42 
riparian owners. 

In states where the courts have accepted the public right toques­

tion agency proceedings, it has been necessary to develop guidelines in 

order to determine which trust cases have not been considered adequately 

43 
at the administrative level. Guidelines which have been of great value 

to the courts include the following: 

(i) Has the public property in question been granted at less 

than market value under circumstances which indicate that 

there is no real obvious reason for the grant of a subsidy? 

(ii) Has the government granted to a private interest the auth­

ority to make resource-use decisions which may subordinate 

broad public resource uses to the said private interest? 

(iii) Has there been an attempt to reallocate diffuse public 

uses either to private uses or to public uses which have 

less breadth? 

(iv) Has an attempt been made to divert a resource from its 

natural use, such as by using lake-shore property for high­

way purposes rather than for water-related recreation 

uses? 
44 
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By assuming such a stance on the public trust question, a court 

neither solicits a confrontation with sister branches of the government 

nor tries to designate itself as a final judge of primary public policy. 

Rather, it tries to " •.. identify and correct those situations in which 

it is most likely _that there has been an inequality of access to, and 

influence with,decision makers. 1145 The courts are able to require a 

project re-examination without endangering the equilibrium of their 

traditional relationship with co-equal branches of government. 

According to Joseph Sax, a recognition of these possibilities is 

important not so much because it 

•.• demonstrates the scope of judicial cleverness, but 
because it indicates that public trust law is not so 
much a substantive set of standards for dealing with 
the public domain as it is a technique by which courts 
may mend perceived imperfections in the legislative 
and administrative process.46 

2. 3 THE NINTH AMEl{D}1ENT TO THE BILL OF RIGHTS 

The Ninth Amendment to the Constitution of the United States, a 

part of the 1791 Bill of Rights, is designed to protect those fundamental 

rights " ••• so basic and important to our society that it would be incon­

ceivable that they are not protected from unwarranted interference," and 

those rights " ... that ... would be a natural subject of constitutional pro­

tection.1147 The Ninth Amendment declares: 

First that there be prefixed to the Constitution a 
declaration that all power is originally vested in 
and consequently derived from the people. 

That Government is instituted by, and ought to be 
executed for, the bene fit of the people; which con­
sists of the enjoyment of life and liberty and the 
right of acquiring and using property, and generally 
of pursuing and obtaining happiness and safety. 



That the people have an indubitable, inalienable 
and indefeasible right to reform or change their 
government; whenever it be found adverse or

4
~n­

adequate to the purpose of its institution. 
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The original aim of the 1791 Bill of Rights was to discourage 

abuse of fundamental personal liberties by federal power. The subse­

quently enacted Fourteenth Amendment inhibits state power in a like manner. 

From the text of the Ninth Amendment, it may be ascertained that 

not all of the liberties which are to .be protected by the Bill of Rights 

f 11 d . h f. . h dm 49 F · are speci ica y mentione int e irst eig t amen ents. rom its 

position at the end of the Bill of Rights, therefore, it serves as a 

reminder of this fact. The Ninth Amendment is concerned in a general 

way with the fundamental rights of a free society and could be described 

as a reservoir of those personal rights which are required to preserve 

the " .•. dignity and existence" of man in such a society and which are 

so held in trust until the needs of the society demand their emergence. 

Environmental rights are among those rights which do not have a 

specific textural reference in the Constitution. Yet these rights, as 

a basis to the preservation of all species, surely fulfill the require­

ments of being so " ... important to our society that it would be incon-

51 
ceivable that they are not protected." 

The broad sweeping phrases of the Ninth Amendment must be inter­

preted within the framework of judicial precedent before they are able 

to assume the status of concrete legal mandates with respect to environ-

52 
mental rights. Yannacone points out that it is the solemn responsibil-

ity of the judiciary to " •.• fashion a remedy" where a truly'inalienable' 

right is violated in the event that no remedy has been provided by leg-

islative enactment. Indeed, judiciary interference is mandatory when it 
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is established that any freedom has been subverted. 53 

Individual state courts have upheld the application of the 

Ninth Amendment to the protection of rights which are not precisely 

mentioned in the Bill of Rights. In Griswald v. Connecticut, for ex-

ample, the court nullified a Connecticut anti-birth control statute as 

b . . . bl . h . . 11 d · h f · 54 
eing incompati ·e wit a constitutiona y-protecte ng to privacy. 

Judicial argument in this case held that " ••• specific guarantees in the 

Bill of Rights have penumbr.as, formed by emanations from those guarantees, 

that help to give them life and substance. 1155 Concurring dicta have re­

lied strongly on the Ninth Amendment as proof of the existence of" 

basic and fundamental rights which the constitution guarantees to the 

56 
people" beyond those enumerated in the first eight amendments. For 

example, the question of the upholding of unspecified Ninth Amendment 

rights in the courts has been further tested in Colorado Anti-

n. . . . C . . C 57 iscriminat1on onnn1ss1on v. ase. 

These cases and others, although not dealing with environmental 

rights, have set a precedent for the employment of the Ninth Amendment 

in the courts to secure unenumerated inherent citizen rights. As this 

doctrine has been held applicable to the rights of privacy, so it could 
58 

be held applicable to the right to a decent environment. This notion 

is widely supported by legal scholars yet there has been little support 

for it from the judiciary. Nonetheless, the Ninth Amendment to the Bill 

of Rights not only provides a substantial part of the conceptual back­

ground of environmental rights but also bestows on the courts the auth­

ority to define and secure these rights; and it offers a challenge to the 

environmental lawyer to undertake work in this field, as conditions of 
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the contemporary situation may require it. 
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In conclusion, just as the trust doctrine imposes trustee oblig­

ations on resource managers when dealing with public trust lands, so the 

Ninth Amendment provides " •.• ample jurisdictional basis for application 

60 
of the trust doctrine in the appropriate case by the ... courts." 

2.4 THE NUISANCE DOCTRINE 

2.4.1. Implications of the Doctrine 

Of all the connnon law remedies, nuisance has been applied most 

frequently to environmental law. 
61 

The word tnuisance ·' is derived from 

the French 'nuire' meaning to injure, hurt or harm. Everything which 

" ••• endangers life or health, gives offense to senses, violates the laws 

of decency, or obstructs reasonable and comfortable use of property is a 

62 
nuisance." 

Nuisance encompasses that class of wrongs which arises from the 

••. unreasonable, unwarranted or unlawful use by a per-
son of his own property, either real or personal, or 
from his improper, indecent or unlawful personal con-
duct, working an obstruction of or injury to the right 
of another or of the public and producing such material 
annoyance, inconvenience, discomfort. or hurt, that the 
law will presume resulting damage. 63 · 

Nuisance may include " •.. doing a thing ..• or neglecting to do a thing" 

64 on a person's own property which causes injury or annoyance to others. 

Nuisance actions are ordinarily classed as public, private, or 

mixed. The public or'connnon' nuisance is one which affects an indefin­

ite number of people. It could affect all the residents of a particular 
65 

locality, or all people ccming ·within the extent of its range. Private 

nuisance actions encompass those situations in which 



... any wrongful act ... destroys or deteriorates 
the property of an individual or of a few per­
sons or interferes with their lawful use or en­
joyment thereof, or any act which unlawfully 
hinders them in the enjoyment of a common or 
public right and causes them a _special injury 
differegg than t hat sustained by the general 
public. 
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It is evident that - since an injury (pollution or other environmental 

degradation in this situation) could logically affect both the community 

at large and an individual as well (beyond the extent of the public in-
67 

jury), this injury may constitute grounds for a mixed nuisance action. 

There is no difference between a public and private nuisance in 

the nature of the offence itself. The number of individuals affected and 

the remedies available for each class of nuisance are the only signifi­

cant differences which exist. A public nuisance, as an offense against 

the state, is indictable while a private nuisance is grounds for a civil 

68 suit only and thus is actionable for abatement or damages or both. 

Statutes which declare certain acts to be public nuisances are 

not to be interpreted as limiting nuisance to those acts enumerated. 

Specific textural reference is not a prerequisite for an action to be 

l .f. d . 69 qua i ie as a nuisance. Also it is not required that annoyance or 

injury should actually take place but it is enough that there exists a 

II d II b . . f . h 70 ... ten ency to annoyance y an invasion o rig ts. Furthermore, the 

fact that an act may benefit the public in some degree does not prevent 

it from being a nuisance if some effects of this act fall within the 

71 
definition of a nuisance. 
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2.4.2. Air Pollution as a Nuisance 

Incidences of air pollution have provided a substantial back­

ground of case law for the definition of air pollution as a nuisance. 

Some early nuisance cases established the right of every person to ex-

pect the air over his property to be maintained" ••. in its natural state 

d f f . f' . 1 . . . 1172 an ree rom arti icia unpurities. However, by air " •.. in its nat-

ural state and free from artificial impurities" is meant pure air consis-

. 73 
tent with the locality and character of the connnunity. Unfortunately, 

there is no fastidious test, applicable to all cases, with which to de-

termine whether noxious fumes, smoke or soot are a nuisance. The ques­

tion of nuisance must depend upon the circumstances of each situation. 

To constitute a nuisance, fumes or particles released into the air must be 

" .. :emitted in unreasonable amounts or in an unreasonable manner" in rela-

74 
tion to the particular environment concerned. Th~ question of reason-

ableness must be determined in reference to the " •.. locality, the nature 

of the trade, the character of the machinery, and the manner of using 

the property" as these factors relate to the output of toxic fumes, etc. 

The degree of freedom from smoke to which one is 
entitled is relative, and depends upon the local­
ity and prevailing use to which property there may 
be put. What might constitute a nuisance in one 
locality would be y~at reasonably might be ex­
pected in another. 

Decisions in some early cases, for example, have held that property 

owners in cities must endure without recourse, smoke " ... ordinarily 

and necessarily incident to city life. 1176 

The annoyance and inconvenience suffered from air pollution 

must be of substantial character and must produce " •.• actual, tangible, 

and substantial injury" to neighboring property itself, or such as to 



" ••• interfere sensibly with its use and enjoyment by persons of ordi­

nary sensibilities." 

To constitute smoke as a nuisance, it must be such 
as to render the occupancy of neighboring property 
physically uncomfortable to a person of ordinary 
sensibilities for the purpose to which it is de­
voted.77 
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Any business, although in itself lawful, which impregnates 

large volumes of the atmosphere with disagreeable, unwholesome, or of­

fensive matter, may be classified as a nuisance if it substantially im-

78 
pairs the comfort or enjoyment of adjacent property owners. The 

fact that a business causing such a nuisance is carried on in a " ••• care-

ful and prudent manner and that nothing is done by those managing it 

that is not .•. reasonable and necessary' does not constitute a defense. 79 

In one such case the owner of an oil refinery was able to show that al­

though his refinery emitted great quantities of noxious fumes, it was 

not operating in a negligent manner. In finding for the plaintiffs who 

owned a trailer park and restaurant on a nearby site, the court held 

that, 

One who emits noxious fumes or gases day by day in 
the running of his factory may be liable to his 
neighbor though he has taken all available precau­
tions. He is not to do such things at all whether 
he is negligent or careful ... The law of private nui­
sance rests on the concept embodied in the ancient 
legal maxim •.. that every person should so use his 
property as not to injure that of another ..• As a 
consequence, a private nuisance exists in a legal 
sense when one makes an improper use of his own 
property and in that way injures the land or some 
incorporated right of one's neighbor. 80 

2.4.3. Further Implications of Nuisance 

The nuisance concept is applicable in the courts to a great var­

iety of environmental wrongs. It has been successfully employed in 



h . h . 1 h. f . Bl 11 i 82 d cases w ic invo ve everyt ing rom noise to water po ut on, an 

including cases which involve employees who work -under adverse ventila­

tion conditions, often being exposed to excessive amounts of carbon 

"d 83 monoxi e. 
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The case of Yannacone v. Dennison was the first successful attack 

by a private citizen . upon a public environmental toxicant. It was argued 

that DDT is an actionable public nuisance and that it violates the 

public's constitutional right to a healthful environment.
84 

This case 

is recognized as a landmark in environmental nuisance litigation. In 

Yannacone v. Dennison, it was argued that the continued application of 

DDT, in attempts to control mosquitos in Suffold Co. N.Y., rendered 

... serious injury to the animal resources of Suffolk 
County ... so probable ... as to be considered a certain­
ty as far as modern science is able to ascertain.85 

It was also asserted that there are 

... permanent geological, biological, and chemical 
cycles affecting the environment of not only 
Suffolk County but the world ... [and] ... [t]hat the 
continued injection of DDT in any quantity will 
cause serious, permanent, and irreparable damages 
to natural resources.86 

It was concluded that 

... the continued use of DDT by these defendants, or 
by any user who injects the substance into the 
general environment ... constitutes a nuisance, as a 
matter of law.87 · 

While the major line of defense of the defendants was that 

11 
••• [t] he relative pittance of the stuff that the connnission uses is of 

no real moment in the overall conditions prevailing world-wide, 11 the 

court held that 11 
••• it is no defense to an action to abate a nuisance, 

that the defendant may be one of many contributors to the nuisance .1188 
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This and subsequent suits which have been filed by public inter-
89 

est groups ultimately have resulted in the banning of this Jekyll-and-

Hyde compound by the Environmental Protection Agency (EPA).
90 

While this action is recognized as · a major victory in the field 

of environmental law, it is one of only a few such victories. It is 

true that nuisance actions have provided the basis for resolving many 

situations in which a few parties directly suffered the effects of pol-

91 
lution from a neighboring industrial plant, but nuisance does not lend 

itself readily to coping with situations involving more diffuse and wide­

spread effects. Yannacone v. Dennison notwithstanding, the nuisance doc­

trine has rarely been used to protect widespread public interests because 

it is usually inhibited by the requirement that public lawsuits may be 

initiated by the Attorney-General only, and not by private citizens.
92 

Until such time as the legislators and the Courts see fit to amend this 

requirement, nuisance petitions will continue to afford respite to pri­

vate suits but it may be that only under exceptional circumstances will 

it serve the needs of environmental groups especially in actions against 

government-approved or government-sponsored projects. 

2. 5. PUBLIC RIGHTS 1 LEGISLATION AND THE ENVIRONMENT 

The nuisance action, the Ninth Amendment and the 
trust doctrine are the ways the citizen can look 
to the law for the protection of the environment 
while awaiting ecologically sophisticated, envir­
onmentally responsible, socially ~~levant and 
politically feasible legislation. 

These three doctrines underlie the contemporary belief in, and 

struggle for, a decent environment. Public rights have long been recog­

nized in the United States but the law has been tardy in applying these 



established principles and traditional legal procedures directly to en­

vironmental problems. 
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Despite a lack of legal precedent, the case. law which is reviewed 

above indicates instances in which the application of these tenets has 

resulted in successful litigation against environmental degradation. 

When the total picture is considered, however, it is obvious that such 

cases have barely scratched the surface of the problem. Only the 

keenest of legal minds have been even superficially successful in this 

endeavour. The severity of the legal handicaps under which public groups 

labor when initiating litigation which is based upon these doctrines, is 

all too apparent, particularly in those situations where the environmental 

degradation has resulted from government-approved or government-sponsored 

projects. All too often, suits of this nature require that one branch of 

the government, usually the Attorney General or the judiciary, find 

grievous fault with the basic precepts of another branch, usually an 

administrative agency or the legislature. Without the basis of more 

precise legislation, co-equal branches of the government are loath to do 

this. 

Doctrine which must be manipulated by the environmental lawyer to 

serve the conservationist view obviously does not offer any substantial 

guarantee to citizens of a salubrious environment. Guarantees may, 

however, be facilitated by the instigation of a responsive environmental 

legislation. Insofar as legislators are able to determine the balance 

which ought to be struck in any given problem area, they should legislate 

those standards with the greatest precision possible. If such statute 

guarantees existed, which embodied standards of allowable emissions, the 

need for connnon law litigation would likely be greatly reduced, and the 



traditional hesitancy of one branch of government to take another to 

task could thereby be significantly reduced. 
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The proliferation of pollution legislation which has been enacted 

by the U.S. Congress is sizeable but of doubtful utility. Chapter Three 

examines, as an example, the legislative history of U.S. federal water 

pollution laws through 1966, and offers a review of the effectiveness of 

these statutes. 
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CHAPTER THREE 

THE CASE OF U.S. WATER POLLUTION LEGISLATION 

3.1. CONGRESSIONAL RESPONSE - 1888 TO 1966 

3.1.1. Some Early Legislation 

Shortly after the end of World War II, the U.S. Congress was 

faced with a rapidly increasing problem concerning the pollution of the 

nation's waterways. 

The question arose out of public awareness that the 
quality of water in U.S. rivers and streams was de­
teriorating noticeably. Industry, after nearly a 
decade of depression doldrums, had experienced 5 
years of war and post -war boom, and an expanding 
population required new housing and urban facilities; 
both of these developments increased the extent of 
use of the Nation's waterways, and virfually every 
such use increased the level of impurities they car­
ried. In addition, during a decade of depression, 
the Governmen t had undertaken many civil works, to 
dredge channels and impound streams behind dams; 
these had the combined effect of slowing streamflow 
and decreasing the rate at which impuriti es were 
carried away. Moreover, a lively technology had 
created new pesticides, new detergents, new fertil­
izers, and many other new chemicals for use in home, 
industry or farm

1 
that poured into the Nation's 

drainage s ystem . 

The pro~lems were old ones but they now possessed a new alarming 

intensity. Political reaction to the problems of water pollution had 

already taken the form of legislative enactments in several instances 

before the turn of the century. Notable among such legislative acts 

were the Harbor Pollution Act of 1888 and the Rivers and Harbors Act, or 

'Refuse Act,' of 1899. 
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The Harbor Pollution Act was primarily concerned with prevent­

ing the dlllllping of refuse of any sort, other than normal sewer and 

street runoff, into the waters of the nation's harbors. It declared 

such dumping, ·without a permit issued by the harbor master, to be a 

2 
misdemeanor punishable by fine or imprisonment or both. 

Similarly, the Refuse Act, enacted a full decade later, applies 

the same restrictions to the use of the nation's navigable waterways. 3 

The Army Corps of Engineers administers the permit program for this 

Act because it also relates to dredging and the construction of bridges, 

canals, dams, dikes, and other water-related structures. The Refuse Act, 

like the Harbor Pollution Act, is a criminal statute. Both laws are 

litigable by private citizens. Moreover, Congress encouraged citizen 

participation, by allowing, at judicial discretion, " ••• one-half of said 

fine to be paid to the person or persons giving information which shall 

4 
lead to conviction of this misdemeanor." 

While these statutes are significantly different in character 

from the water pollution legislation enacted after World War II they, 

and in particular the Refuse Act, have been used in contemporary situa-

5 
tions to deal with pollution probl ems . 

3.1.2. Contemporary Legislation 

Since the end of World War II, Congressional response to the 

problem of water pollution has usually proceeded through combined state­

federal pollution abatement schemes, rather than through the use of in­

dividual criminal statutes such as mentioned above. Citizen participa­

tion in such matters has been practically eliminated and government 

agencies have exercised a virtual monopoly over the problem of pollution 

abatement. The development of U.S. water pollution legislation in this 



situation has been described as " ... a story of delayed and inadequate 

6 
response to the increasing problems of water pollution." 

The aim of this chapter is to examine this legislation as it 

41 

has developed from 1948 to 1966 in order to set the scene for the enact­

ment of the National Environmental Policy Act in 1970 and in order that 

the provisions of this Act may be examined in relation to the pollution 

control scene of the time. 

3. 2. THE FEDERAL WATER POLLUTION CONTROL ACT OF 1948 

7 
The Federal Water Pollution Control Act of 1948 (P.L. 80-845, 

herafter referred to as FWPCA or the 1948 Act) is recognized as this 

8 nation's first major water pollution legislation in ·the U.S. This Act 

was extended in 1952, revised in 1956 and 1961, altered in 1965 by the 

Federal Water Quality Act (FWQA) and in i966 by the Clean Water 
.. 9 
Restoration Act. 

The 1948 Act was an experimental Act which outlined the general 

framework of subsequent legislation and held it to be the primary res-

10 
ponsibility and right of the States to control water pollution. The 

major responsibility of the federal government was seen to be the pro­

vision of aid and support to the states through research and technical 

and financial assistance. 11 

3.2-.1. Provisions o f FWPCA 

Several provisions of the Act are worthy of note. The federal 

government was directed to: 

(i) Authorize the Surgeon General to assist in and encourage 

state studies and plans, inter-state compacts, and the 
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development of consistent state water pollution laws. 

(ii) Support research. 

(iii) Authorize the judiciary to instigate suits to compel in­

dividuals or firms to discontinue practices leading to 

pollution (suits could be brought only after the com-

pletion of the lengthy procedures which were required and 

with the consent of the state). 

(iv) Establish the Federal Water Pollution Control Advisory 

Board. 

(v) Provide authorization for the following funding in the 

Fiscal Years 1949-53: 

(a) 22.5 million dollars per year were provided for low 

interest (2%) loans for construction of sewage and 

waste treatment plants. 

(b) 1 million dollars per year for grants to states for 

pollution studies. 

(c) 800,000 dollars per year for grants to aid in the 

drafting of construction plans for water pollution 

1 . 12 contro proJects. 

It should be noted that to qualify for federal financial assis­

tance, each project had to be approved by the state's water pollution 

control agency and was required to be part of a comprehensive state pro-

13 
gram for water pollution abatement. 

3.2.2. Abatement Procedures · 

The Act proclaims that the pollution of interstate waterways by 

one state so as to endanger the health and welfare of residents of another 
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14 
state is a public nuisance subject to federal abatement proceedings. 

Whenever the Surgeon General of the Public Health Service (PHS) (at 

that time a part of the Federal Security Administration which in turn 

became the Department of Health, Education and Welfare [HEW] in 1954) 

found such a situation, he was authorized to give notice to the polluters 

to recommend remedial measures and to set a reasonable time for compli-
15 

ance with his reconnnendations. He was required to give notice of his 

actions to the water pollution control agency of the state in which the 

pollution originated.
16 

If abatement procedures were not initiated 

within the prescribed time, the Surgeon General could give second notices 

to the polluter and to the agency. He was authorized to include in the 

second notice to the state water pollution control agency a recommenda-

. h . d h h ' b h 11 · 17 tion tat it procee t roug court action to a ate t e po ution. If, 

within a 'reasonable time' after the second notice, no abatement action 

had been taken and no suit filed, the Federal Security Administrator 
18 

might appoint a board and call for a public hearing before that board. 

A majority of the board must not be members of the Federal Security Ad­

ministration and there must be at least one representative from the 

water pollution control agency of the state in which the pollution ori-

19 
ginated and from the Department of Collllllerce. The Act further di~ected 

that, after presentation of the evidence, the board should recommend to 

the Federal Security Administrator any 'reasonable and equitable' mea­

sures which should be taken for t he abatement of pollution. 20 If the 

polluter did not comply " •.. within a reasonable time, 11 the Administrator 

could " ... with the consent of the water pollution agency of the State 

•.. in which ..• the pollution is discharged •.• ," request that the 
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Attorney-General bring suit on behalf of the United States to secure 
21 

abatement of the pollution. The Court in such a case was to consi-

der board reconnnendations, hear any evidence which it deemed necessary, 

and give " •.. due consideration to the practicability and to the physi­

cal and economic feasibility" of securing abatement of any pollution 

which was proven. 

The 1948 Act made a small beginning in helping state and local 

governments to build sewage treatment facilities, but it resolved only a 

few of the pressing problems of water pollution. 

3.2.3. Review of FWPCA of 1948 

As the foregoing discussion indicates, the enforcement proce­

dures of the 1948 Act left much to be desired. Under the Act a case 

was litigable only if a polluter was discharging pollutants which were 

actually endangering the health and welfare of persons in another state. 

Intrastate streams could suffer heinous degradation and not be eligible 

for protection under the Act. Furthermore, cases in which pollution 

originated in intrastate streams which flowed directly into the ocean 

or where pollution flowed directly into the coastal waters, would not 

likely be disputable in the courts, in spite of the fact that coastal 

waters are considered to be interstate waters under the terms of the 

Act. This is simply because pollution flowing into the coastal waters 

of one State are not likely to grossly pollute the coastal waters of 

another stat e because of the dissipating effect of tides and currents. 

A polluter could avo{d court action altogether if he could per­

suade the officials of his own state, who may have a higher concern for 

commerce than for the healthy environment of an adjoining state, to 



refuse to consent to t he bringing of an abatement action. He could 

also avoid court action if he could persuade a majority of the hearing 

board to recommend abatement measures which appeared to be 'reasonable 

and equitable' to himself as well as to the hearing board, Prospects 

of success for the alleged polluter in these measures were enhanced 

45 

by the fact that t hose endangered by the pollution were not constituents 

of the board's officials.
22 

Even if the case was tried in the courts, 

and the pollution were proven, the polluter could still manage to avoid 

adverse ruling if he could convince the court that abatement would be 

impractical or physically or economically unfeasible. 

3.3. THE FEDERAL WATER POLLUTION CONTROL ACT IN THE 1950'S 

3.3.1. The Early 1950's 

In 1952, the duration of the FWPCA was extended for three more 

years. The new law, P.L. 82-579, was amended from " ••• each of the five 

Fiscal Years during the period beginning July 1, 1948 and ending June 

30, 1953" to read " .•. each of the eight Fiscal Years during the period 

beginning July 1, 1948 and ending June 30, 1956. 1123 

3.3.2. The 1956 Amendments 

FWPCA became the first permanent national pollution control 

measure in 1956 with the enactment of P.L. 84-660. 24 The 1956 Amend-

ment was intended to " ... extend and strengthen" the Federal Water 

Pollution Control Act. 25 Authority over water pollution control re­

mained with t he Surgeon General but t he Public Health Service had become 

a part of the Department of He~lth, Education and Welfare in 1954.
26 

a. Project Financing 

Some major amendments were undertaken in project financing: 



(i) Sewage construction loans were discarded in favor of 

grants. 

46 

(ii) Grants of 50 million dollars per year were authorize·d by 

Congress, with a limit of 500 million dollars as the maxi­

mum which could be spent. The federal contribution was 

limited to 30% of total cost or 250,000 dollars, whichever 

was the less, for any one project. 27 

(iii) The s~rgeon General was directed to allot portions of a 

3 million dollar grant per year to the states on the basis 

of population, state financial needs and severity of water 

28 
pollution. This grant was to help establish water pollu-

. l 29 tion contro programs. The PHS required that all states 

have a state-wide prevention and control plan. These plans 

30 
were to be approved by the PHS. 

b. Definition of Interstate Waters 

Under the 1948 Act, pollution of any boundary waters was sub-

. b 31 Ject to a atement, but the 1956 Act changed the terminology slightly 

and 'interstate waters' was now defined as " •.• all tivers, lakes and 

other waters that flow across, or form a part of, boundaries between 

32 
two or more states." Neither the Administration nor the Ser.ate Connnit-

tee had requested such a change but the House version of the bill con­

tained the new definition and ultimately this revised bill became the 

33 1956 amendments. 

c. Abatement Procedures 

The abatement procedures were also somewhat modified with this 

amendment. The Secretary of HEW asked Congress for specific amendments. 
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She suggested that the only purpose which the second notice (as required 

by the 1948 Act) served was that of delay. She also pointed out that 

the provision which required the consent of officials of the state in 

which the pollution originated may be an unwise provision as it gave 

34 
veto power to the state of origin. 

Congress complied with her requests by instigating certain 

changes in the abatement process. Under the amended version, when the 

Surgeon General discovered hazardous inter-state pollution, he was 

directed to notify existing state and interstate water pollution control 

agencies and then to immediately call an abatement conference. 35 The 

abatement conference was to be attended by members of water pollution 

control agencies from all states in which the pollution originated and 

from those affected by the pollution. 36 These agencies were allowed to 

bring " .•• such persons as they desire" to the conference. 37 

The Surgeon General was to prepare and forward to all agencies 

attending the conference a summary of conference discussions and con-

1 . 38 c us1.ons. If the Surgeon General determined that the remedial actions 

recommended by this group were not instigated, after " ••• at least six 

months" he was to recommend to the appropriate state agency that abate-

39 
ment action be taken. If neither the reconnnended remedial measures 

nor the abatement actions had been taken after a second period of six 

months, the Secretary of HEW was directed to call a public hearing (as 

provided for in the 1948 Act--and similarly composed). This board was 

directed to determine whether, in fact, pollution was occurring and, if 

h h ff . d b b · d 4o so, wet ere ective progress towar s a atement was e1.ng ma e. If 

they determined that pollution was ongoing, they were to make remedial 
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reconnnendations to the Secretary of HEW, who was to forward such findings 

and a notice to abate within a period of not less than six months, to 

both the alleged polluter and to concerned state water pollution control 

agencies. 41 If abatement was not undertaken i n the time allowed, the 

Secretary, with the consent of the water pollution control agency of 

the state where the pollution originated, or at the request of similar 

officials in the state affected, might request the Attorney General to 

42 
file suit to compel pollution abatement. Court procedures and consi-

derations were essentially the same as in the1948 Act. 

3.3.3. Review of the 1956 Amendments to FWPCA 

The major improvements which the 1956 amendments afforded to 

the Federal Water Pollution Control Act included: 

(i) The removal of absolute veto power of litigation from the 

state in which the pollution origi nated, and 

(ii) The change in federal financial assistance for research and 

construction of sewage facilities from loans to grants. 

Tre maintenance of veto power by the state in which pollution 

originated had been " ... inherently inconsistent with the idea of federal 

43 
abatement power in the first place ." Barry suggests that, if the 

states had had the political power and desire to challenge the economi­

cally influential polluters, they could have enacted and enforced their 

own anti-pollution laws and federal l egislation -would have been unneces-

44 sary. This may have been part of the reason that no court action was 

ever brought under the 1948 Act. 45 

With the adoption of federal grants instead of the loan system 

of the 1948 Act, the FWPCA took on a more penr~nent character itself 
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and this may have afforded some small measure of encouragement for the 

future stability of state water pollution control agencies. 

One important aspect of the legislative history of the 1956 

Act was a proposal by the House Committee on Public Works that water 

quality standards be established so that pollution could be defined in 

46 
advance of any abatement action. Had this proposal been accepted, 

much time and deliberation in the abatement process could likely have 

been eliminated. However, both the House and the Senate Committees re­

jected this version of the bill and the Courts were left to determine 

in a case-by-case fashion whether an instance of alleged pollution was 

in fact harmful to the health and welfare of residents. 47 While this 

proposed amandment was not accepted by Congress as part of the 1956 

Act, it at least sowed the idea in the minds of legislators. 

A major restriction resulted from the new narrow interpretation 

of the term 'interstate waters.' Under the 1948 Act, all boundary 

waters were considered to be interstate in character; however, the 1956 

amendment restricted this to mean " •.. waters that ... form .•. boundaries 

between two or more states. 1148 In this interpretation, all coastal waters, 

the greater part of the Great Lakes, all rivers, lakes and streams of 

the states of Florida, Hawaii and Alaska and many other waterways of the 

nat ion were excluded from enforcemen t jurisdiction of the Act. In fact, 

of the estimated 26,000 water bodies in the U.S., there are only an 

estimated 4,000 of an 'interstate' nature under the jurisdiction of the 

49 
1956 amendments to FWPCA. 

Although Congress complied wi th the 1955 request by the Secretary 

of HEW to eliminate the second noti fication from the abatement procedure 
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in order to eliminate delay, other amendments which were incorporated, 

modified t he procedure in a manner which introduced more delay into the 

process. Barry contends that the calling of a conference which required 

giving conferees not less than three weeks notice after tle first notice, 

and the preparing and sending to all agencies of a summary report of all 

conference discussions including those relating to " .•• the adequacy of 

abatement measures and the nature of any delays in effective abatement," 

took even more time than the practice of a second notice under the 1948 

50 Act. Furthermore, if " •.• effec tive progress toward abatement" was 

not being made at the conclusion of this conference, the Surgeon General 

could call a public meeting to consider the problem but he was expected 

51 
to wait " ... at least six months" before he began. At the end of this 

period, an abatement suit could be instigated. 

~hereas the 1948 Act gave polluters a reasonable opportunity 

to comply with an order to abate, the 1956 Act allowed at least six months 

after the conference recormnendations had been received and another per­

iod of at least six months after the public hearing, so that the pol­

luter was assured of at least one year of reprieve from an abatement 

suit. Moreover, when the internal workings of the Act are investigated, 

it becomes quite obvious that far more than one year will be occupied in 

this process. The Secretary has to allow time for nominations and ap­

pointment of board members, t wo three-week notice periods before meet­

ings, the time taken in possibly lengt hy hearings and additional time 

to compile meeting discussions and conclusions. When this is all com­

pleted, the written consent requi red £mm officials in the state of 

origin of the pollution or a wri t ten request from the affected state or 

states could be expected to take further time as officials would have 
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to review board recommendations. 

Thus, it is clear that substantial delay was still built into 

every part of the Act. If the 1956 Act took one step forward, it 

surely took two steps backwards. 

3.4. THE FEDERAL ·WATER POLLUTION CONTROL ACT IN THE EARLY 1960'S 

3.4.1. 1961 Amendments 

By 1961, Congress was beginning to appreciate the nation's need 

for the acceleration of its water pollution control program. After num­

erous hearings the Public Works Connnittee recommended to Congress the 

bill R.R. 6441, which became the 1961 amendments to the FWPCA as P.L. 

52 
87-88. 

a. Provisions of the 1961 Amendments 

(i) The administration of the program was vested in the 

secretary of HEW (formerly the Surgeon General under HEW). 

Congress apparently hoped that the Secretary would" ..• 

estab1i sh a new water pollution control agency which would 

pursue a more aggressive course ~gainst water pollution 

53 
than the [PHS} had. 11 

(ii) For the building of sewage treatment plants, grants were 

authorized to local communities of: 

(a) 80 million dollars in Fiscal 1962, 

(b) 90 million dollars in Fiscal 1963, 

(c) 100 million dollars in Fiscal Years 1964-67. 54 

(iii) The federal contribution was raised to 30% or 600,000 

dollars, whichever was less, for a single project (for­

merly 30% or 250,000 dollars). 55 
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(iv) Federal grants as high as 2.4 million dollars were per-

. d h . . . d b ·1d · 56 mitte were communities unite to ui one proJect. 

(v) Seven regional laboratories were authorized for research 

and demonstration in improved methods of sewage treatment 

and control. 57 

b. Abatement Procedures 

The Secretary of HEW was permitted to initiate abatement pro­

ceedings of pollution in interstate waters through the Department of 
58 

Justice without the consent of the state officials. The abatement 

conference and hearing process was left essentially unaltered. 

Pollution abatement jurisdiction was extended beyond 'boundary 

waters between t-wo states' to include navigable interstate and coastal 

waters but, in these waters, pel!IIlission was required from the state 

59 
officials before a federal enforcement suit could be brought. 

Although t he term 'navigable waters' is not defined by the Act 

itself, the definition put forward in the case of The Daniel Ball, pro-

.d d . . 60 vi es an a equate interpretation. In this case, the Supreme Court in 

1871 stated: 

Those rivers must be regarded as public navigable 
rivers in law which are navigable in fact. And 
they are navigable in fact when they are used, or 
are susceptible of being used ..• as highways for 
commerce, over which trade and travel are or may 
be conducted. 

This is consistent with the definition of the term 'navigable waters' 

as used in the 1966 Amendment of the Oil Pollution Act of 1924: 

•.. all portions of the sea within the territorial 
jurisdiction of th61u.s. and all inland waters 
navigable in fact . 



As this revised definition includes all navigable water , in­

terstate waters are subject to the tenns of the Act . Pollution which 

53 

is caused by emissions in the same state in which the 'health and wel­

fare' of residents were endange red are now abateable but only upon the 

request of the governor of the state. }lunicipalities are also empowered 

to request federal action but only with the concurrence of the governor 

and the state water pollution control agency. 

3.4.2 Review of the 1961 Amendments to FWPCA 

Obvious improvements in the 1961 Amendments to the Act include 

the expansion of the jurisdiction of federal abatement powers to in­

clude all navigable U. S. waters. The Act also gives municipalities 

greater power over local pollution problems by allowing them to re­

quest federal abatement proceedings. Much wnich appears to be gained 

by these measures, however, is lost due to the requirement of obtaining 

the pennission of state officials in the expanded areas. This greatly 

limits the application of the Act . Barry says: 

The fact that the state has not proceeded against 
the polluter under its police power probably in­
dicates a lack of conviction to proceed at all, 
since police power measures can be more swift and

6 effective than those available under federal law. 2 

If the state has not already brought proceedings against the ·corpora­

tions which are responsible for the existing pollution , the chances are 

quite good that they also will not give the federal government consent 

to do so. 

3. 5. THE WATER QUALITY ACT OF 1965 

Although concrete proposals to legislate water quality standards 

were rejected by the 1961 amendment proceedings, both the House and the 
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Senate showed continued interest in the problem, and, by 1965, had pro-

d 
. . 63 pose new prov~sions. A compromise version of these proposals became 

64 
law on October 2, 1965. This measure, the Water Quality Act of 1965 

(P.L. 89-234) amended t he FWPCA in a variety of ways. 65 

3.5.1. Financial Incentives for Research 

Financial incentives were offered by the federal government to 

states and municipalities for the purpose of improving water control 

methods. 

(i) 20 million dollars per year was authorized from 1966-70. 66 

(ii) 75% of this was for grants to state and local governments to 

develop better methods of controlling the discharge of 

sewage. 67 

(iii) 25% was authorized for use by the EPA for research on sewage 

d d . l 68 treatment an isposa. 

(iv) Restrictions were placed on the appropriations of funds. 

The federal contribution to any single project was limited 

to 50% of total cost. 69 Each project required the approval 

70 
of the HEW Secretary, who had to determine if a project would 

usefully demonstrate a new or improved water pollution control 

71 
technique. 

(v) 150 million dollars each year for 1966 and 1967 were approved 

for sewage treatment works construction . 72 

3.5.2. Federal Water Pollution Control Administration 

The WQA established a federal agency originally known as the 

Federal Water Pollution Control Administration (FWPCA) within the de-
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partment of HEW . (Since 1965 the authority of the FWPCA has been 

transferred twice--first, to the Secretary of the Interior in May, 

1966 and later, to the Administrator of EPA in December, 1970). 

3.5.3 Water Quality Standards Criteria 

55 

The Act r~quired states to adopt and enforce water quality stan-

<lards that HEW (EPA after December, 1970) considered adequate to halt 
74 

pollution of the nation's waters. The governor or state water pol-

lution control agency was given one year to file a letter of intent to 

75 
adopt state water quality criteria. After a review of these criteria 

and enforcement plans by HEW (EPA after December, 1970), these recom­

mendations were to become the state's water quality standards. 76 

The Act directed the states, in establishing the standards, and 

the Administrator, in reviewing them, to take into consideration the use 

and value of a state's water for public water supplies, livelihood of 

77 
fish and wildlife, and agricultural, industrial and other purposes. 

If a state failed to file a letter of intent or established standards 

inconsistent with the requirements of the Act, the Administrator might, 

after a 'reasonable' notice and a conference of pertinen~ private and 

public agencies, prepare criteria and enforcement plans which the state 

78 
would be required to accept. The state could obtain a respite from the 

implementation of these standards by requesting a public hearing up to 

79 
30 days after these standards had been promulgated. The hearing 

board was authorized to determine whether federally-imposed standards 

should be approved or altered; and its findings were binding on both 
80 

the Administrator and the state. 
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3.5.4. Abatement Procedures 

If the Administrator discovered a source of pollution which 

reduced the quality of interstate waters below the established standards 

he was authorized to invoke abatement proceedings as outlined in the 
81 

1961 FWPCA Amendments. This provision applied only to interstate 

waters, however. Thus when pollution reduces the quality of interstate 

waters below established standards, the consent of the governor of that 

82 
state is required before abatement action can be taken. 

The violators, state, interstate and municipal authorities con-

cerned must be notified at least six months prior to invoking this abate-

83 
ment procedure. In an abatement action, the court shall consider not 

only the recormnendations of the abatement conference, the hearing board 

and the Administrator, but also the " •.• practicability and •.. the physi­

cal and economic feasibility of complying" with the standards. 84 

3.5.5. Shellfish Industry Protection 

The Administrator of WQA was given the authority to call an 

abatement conference and request the Attorney General to file an abate­

ment action if pollution is discovered which has done substantial injury 

85 
to the shellfish industry. 

3.5.6. Review of the WQA of 1965 

The major improvement of WQA over previous acts was the inclu­

sion of water quality standards. Prior to the 1965 Act, it was neces­

sary to prove that pollution existed which endangered the 'health and 

welfare' of individuals. Federal enforcement action could be taken 

only following a lengthy conference and hearing procedure. The adop­

tion of water quality standards, however, provided a relatively simple 
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basis for showing that pollution existed, so that the extended conference 

and hearing procedures were eliminated. Unfortunately, however, in ad­

opting this more effective standards-enforcement procedure, Congress also 

restricted its application. The pre-1965 procedure was applicable to all 

navigable waters, whereas the WQA standards procedu-r.e was applicable to 

interstate waters only. Jurisdiction over waters which are other than 

'interstate' in nature still comes under the more lengthy pre-1965 'ad 

hoc' procedures. Although the earlier versions of this bill which had 

been introduced by Senator Edmund Muskie and other legislators, would 

have made standards applicable to all interstate or navigable waters, 

the Senate Committee revised the final bill which became the Act so as 

to provide that standards be applicable to interstate waters only. 86 

No explanation was offered concerning the Connnittee's apparent belief 

that the states were sufficiently concerned with their intrastate 

87 
waters to establish their own water quality standards. 

An additional enforcement problem concerns the scope of jud­

icial review. As before, the court was directed to give " .•• due con­

sideration to the practicability and to the physical and economic feas­

ibility" of compliance. Furthermore, under the 1965 Act, in an enforce­

ment proceeding for violation of a standard, the standard itself is sub­

ject to 'complete review' by the court. 88 Thus, if a standard is chal­

lenged, the court may become involved in a very lengthy redefinition of 

criteria. 

There also exists a serious problem in the abatement of pollution 

to connnercial shellfish grounds, as an abatement suit may be instigated 

only after 'substantial injury'has been suffered by the industry. 
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Significant problems also exist with reference to the Interior 

Department's policy guidelines for the development of state water qual­

ity standards. While all of the states have adopted water quality 

standards criteria and enforcement plans, and most of these have been ap­

proved by the Administrator, over half contain 'exceptions' to certain 

provisions that are still subject to discussions between the Secretary 

89 
(EPA Administrator after 1970) and state authorities. 

Most of these exceptions to general acceptance have been based 

upon state opposition to two rather controversial criteria. The first 

is a provision which has been taken as a requirement that state stan-

90 
dards include secondary treatment of effluent. This requirement has 

been contested on the grounds that it exceeds the authority of Section 

10(c)(5) of the Act for the Abatement of the " .•. discharge of matters 

into such interstate waters which reduces the quality of the waters be-
91 

low the water quality standards established under the Act." 

Dunkelberger maintains that Congress, in passing the 1956 Amench:tents, 

provided for standards of quality that are applicable to the interstate 

waters themselves--rather than to the effluent or discharge going into 

92 those waters. 

The second contested criterion requires that the state standards 

contain a non-degradation provision under which streams which are pre­

sently cleaner than required by state standards must not be allowed to be 

93 
reduced in quality without both state and federal approval. 

It has been argued that this lacks consistency with the concept 

that the use and value of a stream should be taken into consideration 

94 
in connection with the establishment of standards. Thus under this 
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doctrine a state should be allowed to permit some reduction in the pre­

sent quality of a body of water for 'uses considered valuable. 195 

This argument is far from conclusive as the terms'use' and 'value' of 

a stream could receive a great variety of definitions from varying 

segments of the population. 

3.6. THE CLEAN WATER RESTORATION ACT OF 1966 

3.6.1. Financial Provisions 

(i) After requiring the states to establish and enforce water 

quality standards in 1965 with the passage of the Water 

Quality Act, Congress in 1966 authorized a quantum increase 

in federal financial assistance for sewage treatment to aid 

the states in upholding these standards. The Clean Water 

Restoration Act of 1966 (P.L. 89-753) authorized more than 

5.7 billion dollars for federal participation in the sewage 

treatment construction program for the Fiscal Years 1967-

96 
1972. 

(ii) The 30% ceiling on federal grants for construction was main­

tained in the 1966 Act but the restriction on the amount al-

97 
lowed for a single project was removed. 

(iii) Financial incentives were offered to the states to use more 

state funds for the construction of sewage treatment facil­

ities98 and to develop and enforce water quality standards 

for intrastate waters. 99 

(iv) The Act greatly expanded the authcrrization for planning and 

research. . h' . dlOO Existing programs int is area were increase 
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and additional programs were authorized. Grants covering 

up to one-half the total costs to develop river basin water 

quality programs were authorized for states and interstate 

101 
planning agencies. 

(v) More than 300 million dollars was authorized for research 

in the three year period 1967-1969. The authorization of 

grants for research and demonstration of methods to reduce 

pollution was raised from 5 million dollars per year to 

60 million dollars in 1968 and 65 million dollars in 1969.
102 

Furthermore, over a period of three years, 60 million dollars 

was authorized to develop new and improved pollution control 

103 
techniques. The maximum federal contribution to a single 

project was raised from 50% to 75%.
104 

(vi) 60 million dollars was authorized over three years for ad-

105 vanced waste treatment and water purification grants. The 

same amount was made available for demonstration grants on the 

control of industrial water pollution. 106 Industrial pollu­

tion grants were set at 75% of the projects' total costs. A 

limit of one million dollars per project was set for this. 107 

(vii)EPA was directed to conduct a study to determine the feasib-

ility of giving tax incentives to encourage industry to in­

stall water pollution control equipment. 108 The Act directed 

EPA to conduct a three-year study on national estuarine pol-
109 

lution and the need for corrective legislation. EPA was 

also directed to make studies on water pollution caused by 

b d . h d h d f · 1 · 1 · llO oat isc arges an t e nee or protective egis ation. 
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3.6.2. Abatement Procedures 

The 1966 Amendments made many changes in the federal abatement 

procedures. Anyone affected by, or contributing to, water pollution 

which was undergoing the abatement procedure, was allowed to appear be-

111 
fore the hearing and conference proceedings. An alleged polluter 

must produce a list of the quantity and character of suspect emissions 

and show what use of facilities is being made to reduce such discharges, 

if requested to do so by a majority of the conferees at an abatement 

. 112 
conference, or by the Administrator at a hearing. If the alleged 

polluter is requested to file such a report, he is not required to di­

vulge secret processes or trade secrets. If he refuses to file a re­

quested report, he could be fined up to 100 dollars per day. 113 When 

water pollution originating in the U.S. endangers the health and wel­

fare of individuals in a foreign country, an abatement conference may 

114 
be called at the request of the Secretary of State. Countries thus 

affected are entitled to all the rights and privileges of a state water 

11 . l 115 po ution contro agency. Only foreign countries which grant reci-

116 
procal rights to the U.S. have access to the abatement procedure. 

The Oil .Pollution Act of 1924 was also amended by the 1966 Act. 

This amendment broadened its jurisdiction to include all of the nation's 

bl ll? h f 1 1 1 .f. d llS naviga e waters, were armer yon y coasta waters were spec1 -1e. 

The immediate removal of oil s~illed by carriers was required. 119 If 

owners or operators of ships were found to be grossly negligent, a fine 

f lo 000 d 11 ld b · d h 1 120 · dd. . h o , o ars cou e impose on t e vesse, in a 1t1on tote 

121 
2,500 dollars already prescribed for individuals violating the Act. 
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3.6.3. Review of the CWRA of 1966 

The major aim of the Clean Water Restoration Act of 1966 was to 

provide funds to states to assist in the development of water quality 

standards as required by t he 1965 Water Quality Act.
122 

Public Law 

89-753 authorized more than 5.7 billion dollars in federal funds to help 

cleanse the nation's waters but only slightly more than one-half of these 

f d . d 123 un s were appropriate . The continued deteriora t ion of the nation's 

waters clearly indicates that this level of expenditure is less than 
124 

adequate. 

The 1966 Act approved many worthwhile provisions and programs. 

The lifting of the dollar ceiling on individual projects, the incentives 

offered to states, (i) to carry more of the total costs of the construc­

tion of sewage treatment facilities, (ii) to develop standards applicable 

to intrastate waters, and (iii) to develop river basin planning, were 

all conunendable provisions. However, the subsequent failure of much 

of the approved funds to reach state coffers greatly reduced the bill's 

effectiveness. 

Loss of funds notwithstanding, the provisions of the Act did 

provide some small advances over previous legislation. It may be seen 

as an improvement in Congressional workings that an awareness of the 

role of the industrial polluter was f inally recognized. Both the 

scope and the authority of the Oil Pollution Act of 1924 were increased. 

The inclusion of protection for foreign countries from water pollutio~ 

which originates in the United States (if reciprocal) was encouragingly 

realistic. 

The requirement t hat an e lleged polluter should file a report 



concerning the character, kind and quantity of discharges and fac­

ilities employed to reduce pollution, may have been the most forward­

looking provision of the Act. Prior to this time, the law provided 

no vehicle for the state to obtain specific evidence of pollution. 

This legislation afforded a means to gather data for use in framing 
125 

specific recorranendations. It is quite unfortunate, ·however, that 
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such a report could not be requested until the abatement procedure was 

well underway, since this information is of essential importance when 

the decision to instigate abatement proceedings is being made. 126 

Furthermore, the Act requires that the report be based on existing 

data. 127 Barry suggests that this provision unduly penalizes those 

industries which have taken the initiative to conduct pollution studies; 

thus a premium is put on inaction. 128 

The provision which allows any individual who is affected by, 

or contributing to, pollution which is undergoing abatement, to appear 

before the hearing and conference boards at last affords the affected 

public some small voice in the abatement procedure. 

3.7 INADEQUACIES OF WATER POLLUTION LEGISLATION 

Although the Federal Water Pollution Control Act was 
amended four times between 1948 and 1966 each amend­
ment contained only partial solutions and in some 
cases created new problems. Moreover, some of the 
basic problems with the enforcement provisions of 
the Act were never remedied by amendment.129 

One basic problem with the Act was that the division of authority 

which it created was far from realistic. The primary aim of the Act 

had always been to encourage state efforts in pollution abatement. 

The result of this policy has been to discourage any organized 
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mobilization of national effort, 130 primarily because it has allowed 

the overlap of state and federal jurisdictions. Duplication of effort 

and the waste of valuable resources were the common result. 131 It 

has been suggested that if legislation specified which aspects of water 

pollution were more susceptible to the federal regulatory authority, 

and which to the state and local authority, then each level of 

government could function at a higher level of efficiency and the over­

all result would be improved water pollution contro1.132 In this way, 

the optimum use could be made of both federal power and funds and state 

and local innnediacy and initiative. 

A second major problem stems from the fact that the Act is not 

part of any comprehensive pollution control scheme. While the 1966 

amendments to the Oil Pollution Act may be establishing a trend in this 

direction, this is not enough. Part of the reason that only one abate­

ment action was brought under the Act in 22 years was because of the 

chronic problem of delay which was built into the act. 133 In situations 

where innnediate measures against pollution were required, it has been 

necessary to use other laws such as nuisance, public trust or the 1899 

'Refuse Act'. It is suggested by Barry that Congress should consider 

incorporating other federal laws such as the Refuse Act into FWPCA 

making it " •.. the basis of a comprehensive scheme providing for a full 

panoply of remedies for all types of pollution. 11134 

The requirement, in an abatement suit, that the court consider 

the 'practicability' and physical and economic feasibility of abatement 

action remained as great a stumbling block in 1966 as it had formerly 

been. As a guide to judicial standard, it is not only imprecise but 
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also provides polluters with a major means of avoiding abatement orders. 

The result is that the Attorney General is required to prove both that 

the plaintiff is causing a pollution problem and that a 'reasonable' 

method of abatement is available. This means that manufacturers will 

either cause their discharges to be reasonably abateable or that abate­

ment becomes infeasable. 135 

The fact that the social and economic costs of pollution do not 

accrue to t he polluter, constitutes a major failing of the legislation 

which has been analyzed thus far. Since the Act provides no penalty 

for previous acts of pollution (except oil pollution), it is economically 

advantageous to the polluter to institute delays as long as possible. 

The Act does not forbid actions which lead to pollution, it only offers 

the future threat of abatement which may only be initiated after lengthy 

proceedings. If the threat of tangible economic penalties was implemented, 

the incentive to the poliuter to act would increase. 

In spite of the CWRA provision permitting hearing and conference 

boards to call for 'reports' from polluters,the problem of the avail­

ability of reliable statistics relating to pollution levels still remains. 

As mentioned earlier, these reports must be developed from 

existing data and cannot be called for until somewhat late in the s 

procedure. Although the legislation imposes a fine on polluters who 

refuse to file a requested report, the limit of 100 dollars per day 

placed on the fine reduces the ges ture to one of tokenism. Moreover, 

it is maintained that the wording of the Act suggests that a person 

could not be fined for not filing a r equested report unless he had 

previously volunteered to file one. 136 
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In addition, it was alleged that the whole construction program 

was self-defeating from the start because no local community could 

afford to pay the required 40% of a project's c~sts. 137 Congress 

finally appropriated more than 5.7 billion dollars but Kitzmiller 

points out that it will cost 12.5 billion dollars to clean up the 

Hudson River alone; how can local communities provide 40% of this?138 

It is further suggested that the appropriated sum would have been a sop 

even if the federal government had appropriated their share of the money, 

which they failed to do. 139 

Inadequate sums of money spent on water pollution control and 

abatement is one of the major drawbacks of the pollution program, despite 

the fact that billions of dollars have been authorized for this purpose 

by Congress. FWQA figures from 1969 indicate that unless the present 

rate of spending increases considerably, it will never be possible to 

catch up on the backlog in waste treatment needs which require funding 

in order to achieve compliance with established water quality standards. 

In 1969, that back-log was evaluated at 4.4 billion dollars. 140 FWQA 

predicted that this would rise to 10 billion dollars by 1975 due to the 

dynamic effects of growth, the need for recapitalization of existing 

facilities, and the cost escalations due to inflation;141 

The deficit in 1970 for industrial waste treatment was more than 

8 billion dollars, including the back-log for control of thermal 

pollution and acid mine pollution. 142 

This problem of insufficient funds was compounded by inefficient 

utilization of the funds which were available. A 1969 government 

investigation reveals that: 



Benefits have not been as great as they could have 
been because many waste treatment facilities have 
been constructed on waterways where major polluters 
-- industrial or municipal -- located nearby and 
continued to discharge untreated or inadequately 
treated wastes into the water ways.143 
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While the requirement for water quality standards by the 1966 

Water Quality Act· was hailed by many as the panacea which would clean 

up the nation's rivers by 1970, many others felt that this alone was 

not adequate. Since an industry on a clean stream could discharge 

noxious effluents in greater quantities than it could on an already 

polluted stream, the net effect of having water quality standards 

without effluent and degradation standards was to encourage industries 

to locate on the cleaner streams rather than to install pollution control 

equipment in existing facilities on polluted streams.144 

A further reason that the federal water pollution control program 

has failed to clean up the nation's waters lies with the program's 

lack of provision for citizen participation. Residents suffering from 

the effects of pollution are the focal point of protest. They bring 

pressure to bear on legislators who in turn pressure agencies to pressure 

the industries to cease and desist. It is probable that a significant 

portion of the original concern is lost at each exchange. Certainly 

citizen suits which have been initiated under other statutes such as 

nuisance have contained sufficient zeal to cause the most hardened 

industrialist considerable concern. 

The nation's Water Pollution Control Act has been much criticized 

and not without reason. The question remains as to whe ther the major 

provisions which many now feel are necessary to clean up the nation's 
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environment could have been implemented in 1948 even if these provisions 

had been part of the law. The incremental nature of agency adaptation 

to change is well known.145 If the provisions which today seem logical 

and imperative had been passed suddenly into law in 1948, it is possible 

that the agencies which would have been responsible for their implemen­

tation would have been unable to deal effectively with such major 

changes in policy and procedures. Furthennore, had such policy been 

unsuccessful because of institutional restraints, it would undoubtedly 

have been significantly more difficult to pass corrective pollution­

control legislation at a later date. While it is true that the 

incremental changes which took place with the various amendments to 

FWPCA could often be seen as two steps backwards for every one step 

forward, many of these provisions may nevertheless have contributed 

to the eventual development of some important provisions of the National 

Environmental Policy Act of 1969. 

As the rules which governed participation in the confere.nce 

and hearingprocedures expanded from the 1948 Act (in this, no provision 

existed for the participation of any representatives of the state whose 

residents had suffered from the effects of pollution), to the 1966 Act 

(in this, anyone affected by, or contributing to, pollution could address 

the board), the way was prepared for court acceptance of citizens' suits 

against polluters under NEPA. Pressure on the agencies and courts to 

increase citizen participation in resource decision-making mounted steadily 

in the late 1960's because of the wide publicity which was being 

afforded to such environmental disasters as the Torrey Canyon incident 

and the Santa Barbara Channel blow-out. 
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Congress became increasingly aware of existing data-gathering 

problems in connection with the proving of both the existence and causes 

of pollution. The provisions in the 1966 Act, which required polluters 

to file reports on emissions, are probably best viewed as an early 

Congressional version of what later became the environmental impact 

statement as required of developers under NEPA. 

Finally, the idea of the need for a more centralized authority 

to administer pollution problems may be seen in the process of develop­

ment with the inclusion of oil pollution legislation within the 1966 

Clean Water Restoration Act. Such consolidation was the forerunner 

to the overviewing environmental protection legilsation of NEPA and to 

the eventual transfering of such pollution control legislation as the 

FWPCA to the control of the Environmental Protection Agency by 

Reorganization Plan No. 3 in 1970. 
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CHAPTER FOUR 

THE NATIONAL ENVIROm,IENTAL POLICY ACT: 

HISTORY AND PROVISIONS 

4.1. LEGISLATIVE HISTORY OF THE ACT 

Congress has been dealing with pollution legislation since before 

the turn of the century. 1 The pace at which legislation in this field has 

been produced has increased geometrically since the nineteen-fifties and 

by 1969, it had become a major national attack on the processes of environ­

mental degradation. Congressional cormnittees and their federal agency 

counterparts have jealously guarded established claims to specific sections 

of the pollution resolution pie'. Not surprisingly, the laws enacted under 

these imperatives, such as the Federal Water Pollution Control Act, the 

Fish artd Wildlife Coordination Act, the Clean Air Act and the Solid Waste 

Disposal Act have lacked overall coordination of effort and aim. The re­

sult has been confusion and frustration because of " ••• conflicting opera­

tional policies of different Agencies. 112 In some areas, jurisdictional 

overlap has occurred while in other areas, there has been a complete lack 

of protective legislation. 

Some agencies, notably the Atomic Energy ColIUilission (AEC), the Army 

Corps of Engineers (Corps), and the Department of Transport (DOT), have 

avoided considering the environmental impact of proposed projects on the 

grounds that there was no legislative mandate which required such consi­

deration. The nation, despite decades of pollution control legislation, 

possessed no overall federal statement of policy regarding protection of 



78 

the environment. 

By the late nineteen-sixties, many Americans were coming to the re­

alization that their environment was deteriorating. They were surprised to 

discover that, as citizens, they rarely had legal standing to sue polluters 

in the nation's courts. As the environmental movenent grew, pressure to 

pennit citizens access to the courts increased. 

As a result of this unsatisfactory situation, Congress felt it 

necessary to enact legislation which would provide a statement of policy 

on environmental preservation, a central control to coordinate this policy 

and greater public input to environmental management. 

Congress had in fact, considered the need for a national environ­

mental policy as early as 1959. In that year, Senator James E. Murray 

(D-Mont.) introduced 'The Resources and Conservation Bill'.
3 

This proposal 

recognized the fragmented nature of the nation's pollution legislation in re­

questing a " ••• unified statement of conservation, resource and environmental 

policy. 114 The creation of a high-level council of environmental advisors 

5 
was also demanded. The need for a re-organization of agency structure 

concerning environmental jurisdiction was thoroughly discussed the preceed­

ing year in an article by Gilbert F. White in "Broader Base for Choice: 

The Next Key Move, 116 but the article seems to have received little notice. 

Senator Murray's bill failed to advance beyond committee hearings primarily 

because it was perceived to be in conflict with a national policy of eco­

nomic growth but also because to many, it was seen as a rather obscure 

overreaction to an acknowledged though hardly critical problem. 7 
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A second bill was introduced by Senator Gaylor Nelson (D-Wisc.) in 

1965, 8 whose purpose was primarily to authorize environmental research.
9 

In 

its original form (the initial legislation was conceived by the Interior T2sk 

Force on Ecological Research and Surveys), the bill contained a provision for 

the Department of the Interior to review and approve the environmental impact 

of public and private actions. This section was eventually deleted by Nelson's 
10 

staff because it was felt to be rr ••• politically unfeasible at the time." 

The bill received support from the Department of the Interior and from many 

ecologists. The Secretary of the Interior, Stewart Udall, and the President 

of the Conservation Foundation, Russell E. Train were among those who testified 

for the bill although Train (among others) felt that the bill was " ••• unclear 

. 11 and 1.nadequate. 11 

Although S.2282 did not advance significantly beyond the hearing 

stage, it helped to establish the political credibility of the ecological 

movement and encouraged more legislators to begin to think in tenns of the 

interdependence of man with the other components of the natural environment. 12 

Legislation similar to these bills was introduced in the mid-sixties 
13 

with similar success. Other documents which were published in the late 

nineteen-sixties also appear to have greatly influenced the subsequent develop­

ment of NEPA. T.-Jo papers in particular which influenced the development of 

this legislation were published in 1968. In June a report entitled Mana ging 

the Environment was prepared by Richard A. Carpenter, a senior specialist in 

science and technology of the Science Policy Research Division within the 

14 Legislative Reference Service of the Library of Congress. While this paper 

was billed as a sunnnary report of the 1968 hearing held on environmental qual­

ity by the House Subconnnittee on Science, Research and Development, it went 

far beyond the hearing record to include a complete discussion of environ-
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15 
mental issues. Particular attention was focused on the problems of effec-

tive organi zation and implementation of a national policy. Carpenter strongly 

endorsed t he need for a national policy statement, but did not favor the 

superimposition of an overview council or 'environmental czar' on existing 

. . . 16 institutions. 

A new organization which might merely increase 
the conflict would complicate the achievement 
of other goals, and quite probably would

1
~e­

crease the overall effect of government. 

The report suggested that government should 

••• generate an information base and provide a 
policy to all operational programs (government 
and private) which will cause individual de­
cision makers to act in harmony with the en­
tire sys tem. 18 

'Technological assessment' was emphasized as an integral component 

19 in the attaining of environmental goals. This concept was the forerunner 

to the now elementary principle that the environmental impact of a project 

should be assessed at or before the decisionmaking stage. 

The second paper of special import to the legislative history of 

NEPA, written by Dr. Lynton K. Caldwell, Professor of Government at the 

University of Indiana and special consultant to the Senate Interior Committee, 

was published in July o f 1968. This paper,A Natural Policy for the Environ -

~. also recognized the need for a national environmental policy to serve 

as a guideline for federal agencies and as a means to measure agency perfor-

20 
mance. Caldwell, described as the " ••• leading thinker in bio-poli tics," 

21 

did not feel that a policy statement by i t self was sufficient and emphasized 

th d f b k 1 . 1 t. . th · f · · · 22 
e nee or ac -up egis a ion w1. an action- arcing provision. 

A National Policy for t he Environment discussed the question of 

Congressional reorganization and spoke favorably of " .•• some form of high-
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level agency in the executive branch, but .made no specific connnitment to the 

reorganization of t he Legislative Branch. 23 Caldwell seemed to favor 'policy­

facilitating bodies' called 'environmental councils' which would assume the 

responsibility for having issues dealing with a national policy " ••• laid be­

fore the proper decisionmakers. 1124 

The system of· values upon which a national environmental policy 

would be based were considered at length in this report. Caldwell said that 

life should 

••• be lived with the fullest possible measures of 
personal freedom, health, and esthetic satisfaction 
that can be found ..• [and that] ••. Environmental Pol­
icy is a point at which scientific, humanistic, pol­
itical, and economic considerations must be weighed, 
evaluated, and hopefully reconciled.25 

Environmental legislation which was pending in 1968 did not succeed 

in passing through Congress largely because envirornnental quality was still 

not a priority item. The c ~ldwell and Carpenter reports, however, helped to 

make it become so. 26 

In 1969 several bills were introduced, which proposed national policy 

for the protection of the environment but most of these did not emerge from 

. 27 
connnittee. The immediate forebears of NEPA were H.R. 6750, introduced to the 

House by Congressman Dingell on February 17, 1969, and S.1075, introduced to 

28 the Senate by Senator J ackson on February 18. Both bills were modeled after 

the Employment Act of 1946, 29 which declares a responsibility in the federal 

government to maintain a prosperous and stable national economy, 30 and which 

created a three-man Council of Economic Advisors to advise the President and 

to prepare an Annual Report on the Economy. 31 Dingell's bill included a pro­

vision for the creation of a Council on Environmental Quality (CEQ) and con­

tained a succinct statement of policy. 32 Senator Jackson's bill likewise 

called for the creation of the CEQ and authorized the Secretary of the 
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Interior to conduct environmental research.
33 

At this time, neither bill 

contained the controversial action-forcing requirement for the development 

of environmental impact statements by federal agencies. 34 

Most authorities agree that H.R.6750 and S.1075 were probably in­

troduced in this 'naked' fonn to ensure that the bills, once introduced, 

would be referred to Congressman ·Dingell's and Senator Jackson's respective 

committees (the Merchant Marine and Fisheries, and Interior and Insular 

Affairs Committees):~.Jackson's actions may :have been motivated by an attempt 

to avoid a conflict with the Senate Subcommittee on Air and Water Pollution, 

chaired by Senator Muskie. 36 Dingell was probably trying to avoid such a 

jurisdictional dispute, particularly with Congressman Wayne Aspinall's House 

Interior and Insular Affairs Corm:nittee. 37 If the bills had contained the 

impact statement requirement at this point, Muskie and Aspinall may have 

been able to have them referred to their connnittees by claiming greater 

38 
jurisdictional priority. 

After S.1075 was referred to Senator Jackson's committee, a hearing 

was conducted on April 16, 1969. 39 An amendment was introduced which con­

tained a statement on environmental policy which was essentially the same as 

Section 101 in the final bill. 40 However, there -were two provisions in this 

amendment which were eventually modified. Jackson's amendment which provided 

that " ••• each person has a fundamental and inalienable right to a healthful 

environment," was changed in conference to " ••• each person should enjoy a 

healthful environment." This was apparently done to avoid creating an ob­

viously court-enforceable right. 41 

Jackson's bill also required t hat a 'finding' be made of the envi­

ronmental impact of proposed agency actions. This was the forerunner of the 

Section 102 action-forcing provision of the Act. It was the inspiration of 

Dr. Lynton Caldwell. 42 Caldwell was Jackson's principal witness at the April 
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16 Senate hearing. 43 Dr. Caldwell's testimony at the hearings stressed 

the merits of including such a provision, thereby ensuring that the legis­

lation could fulfill its purpose. 44 Other witnesses, in stressing the 

need for some means of guaranteeing compliance by Federal Agencies, made 

repeated references to the Santa Barbara Channel blow-out which occurred 

earlier in the year despite the government's assurance earlier that all 

possible precautions for environmental protection were being taken.45 

" ••. Events showed that the Government's assurances has been more thorough 

than its precautions. 1146 

Rather than overhauling the operating statutes of each agency 

within the jurisdiction of a variety of cormnittees, as so much legislation 

had done in the past, it was felt best to " ..• lay down a general require­

ment that would be applicable to all agencies that have responsibilities 

that affect the environment. ,.47 

Although Section 102 had no direct legislative model, it was 

similar to sections of four earlier laws, in which individual agencies had 

d .d . 1 . 1 . 48 man ates to consi er particu ar env1.ronmenta impacts: 

(].·) S . 10() f Th F d 1 P A 49 . h F d 1 ection a o e e era ower ct requires t e e era 

Power Connnission to consider the interests of commerce, water 

power and " •.. other beneficial public uses including recrea­

tional purposes 11
; 

(ii) Section 4(f) of the 1966 Department of Transport Act, re­

quired the Department of Transport to consider alternatives 

to proposals which affect the environment;
5O 

(iii) The Fish and Wildlife Coordinat ion Act51 requires federal 

agencies to consult with the Federal Fish and Wildlife Service 

in planning water resource projects; and 
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52 
(iv) t he National Historic Preservation Act similarly requires 

a consultation between federal agencies to protect historic 

buildings and sites from injury or destruction by federally­

funded projects. 53 

There was little dispute in the conunittee over the proposed Section 102 

and the staff had little success in trying to generate public interest 

in the amendment. According to one staff member, 

We tried our damndest to get people's attention, 
but everyone thought it was rhetorical and mean­
ingless •.• there was a gross lack of appreciation 
for the significance of that language.)4 

On July 10, Jackson brought the bill to the floor of the Senate 

and it was approved without extended debate and with only a few members 

on the floor. 55 

Senator Muskie had sponsored a bill (S.7) similar to S.1075 

and he became concerned with the language of some provisions of S.1075, 

particularly Section 102, after the bill was approved. He felt that 

Jackson's bill had the potential for permitting federal agencies, whose 

actions might do environmental damage, to justify their own decisions by 

publishing their own 'findings' on environmental impact. In a Jackson­

Muskie compromi se on Section 102, the requirement for a 'finding' was 

changed to a requirement that agencies prepare ~etailed statements' on 

proposed federal actions. 56 The compromise also contained a requirement 

that other agencies whose interests migh t be involved be consulted, and 

that the resulting environmental impact statements (EIS) be made available 

to the President, the CEQ and the public. 57 

In order to ensure that t he J ackson bill would not adversely 

affect the air and water standards se t by his sub-conunittee, Muskie 



engineered a second amendment. This became Section 104 of the Act which 

directs that " •.. nothing in Sections 102 or 103 shall in any way affect 
. . 58 

the specific statutory obligations of any Federal agency." 
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Congressman Dingell's bill was brought to the floor of the House 

on September 23 and an attempt to add Section 102 in a floor amendment 

was blocked by Representative Aspinall, who had become one of the Act's 

major opponents. 59 Dingell's bill passed the House on September 23. 

With the Muskie amendments, S.1075 went to the House-Senate 

Conference. In conference, two modifications to the bill were approved. 

In a measure seen as a compromise between Senator Jackson and Congressman 

Aspinall, a qualifying phrase was included in Section 102.
60 

Agencies 

were thereby required to comply with the action-forcing provision only 

" ••• to the fullest extent possible. 1161 Although the conference report 

62 
states that Aspinall's addition 'qualified' the powers of NEPA, a later 

House statement said that Section 102 duties were to be complied with 

fully by every agency " ••• unless existing statutory law expressly prohi­

bited full compliance or made it impossible. 1163 

The second modification was preceeded by remarks by Senator 

Muskie that Section 102 was designed to " ••• apply strong pressures on 

those agencies that have an impact on the environment ••. [but] ••• with re­

gard to the environmental improvement agencies ••• it is clearly understood 

that those agencies will. .• not. •• [be] ••• modified in anyway by S .1075. 1164 

Three days later, Dingell stated that Sect~on 102 was not designed to 

" ••• result in any change in the manner in which ••• [environmental-control 

agencies] ••• car~y out their environmental protection authority. 1165 

Only a relatively few Congressional members perceived the im­

portance of bill S.1075. 66 One member of the House who appeared to have 



some inkling of the bill's consequences, Rep. William Harsha said 

.•. The impact of S.1075, if it becomes law, I 
am convinced .would be so wide-sweeping as to 
involve every branch of the government, every 
committee of Congress, every Agency and every 
program of the nation ..• I regret that so im­
portant a matter is being handled in so light 
a manner. I realize the Members desire to ad­
journ for Christuas .•• 67 
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The Conference, the House and the Senate approved the bill before 

Christmas and the legislation was sent to San Clemente for the President's 

approval. The bill, S.1075, was signed into law on January 1, 1970, by 

President Nixon as the National Environmental Policy Act of 1969. 

4.2. THE SUBSTANTIVE CONTENT OF THE ACT 

The National Environmental Policy Act of 1969 required that all 

government agencies give full consideration to the environmental consequences 

. . 68 
of their actions. Congress had definite goals in mind when it passed 

this legislation. It wanted to~ 

(i) add environmental considerations to federal agency decision­

making priorities through the initiation of a national en­

vironmental policy; 

(ii) to institute an action-forcing provision which would compel 

agency compliance with this policy; 

(iii) to create the advisory Council on Environmental Quality 

(CEQ); 

(iv) to increase research on environmental systems; and 

(v) to establish an annual 'state of the envirorunent'rnessage.
69 

Section 101 under Ti.tle I, contains the declaration of the 

national environmental policy. Man's potential impact on the natural 
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environment is recognized in Section l0l(a), as is the need to minimize 

this impact for man's own welfare. It states that i~ shall be a govern­

ment policy to " •.• use all practicable means and measures ••• to create and 

maintain conditions under which man and nature can exist in productive 

harmony." In Section 101 (b), the Act sets out •.the national environmental 

policy in six specific points, which are direct mandates to the federal 

agencies; this section declares it to be the " ••. continuing policy of the 

Federal Government ••• to ensure that ..• " the Nation may 

(1) Ful fill the responsibilities of each gen­
eration as trustee of the environment for 
succeeding generations; 

(2) Assure for all Americans safe, healthful, 
productive, and esthetically and culturally 
pleasing surroundings; 

(3) Attain the widest range of beneficial uses 
of the environment without degradation, risk 
to health or safety , or other undesirable 
or unintended consequences; 

(4) Preserve important historic, cultura.1, and 
natural aspects of our national heritage, 
and maintain, wherever possible, an envir­
onment which supports diversity, and vari­
ety of individual choice; 

(5) Achieve a balance between population and re­
source use which will permit high standards 
of living and a wide s haring of life's amen­
ities; and 

(6) Enhance the quality of renewable resources 
and approach the maximtnn attainable recycling 
of depletable resources. 

In Section l0l(c), it is recognized t hat " ••• each person should enjoy a 

healthful environment •.• and ••. has a responsibility to contribute to the 

preservation and enhancement of the environment." 

Section 102 contains the action-forcing provision of the bill. 

Congress states, in Section 102(1) t hat " ••• to the fullest extent possible 

••• the policies, regulations and public laws of the United States shall 

be interpreted and administered in accordance with the policies set forth 



88 

in this Act." To ensure that the new federal policy on environmental qual­

ity did not become another example of meaningless legislative rhetoric, 

Congress addressed itself in Section 102(2) to the problem of agency com­

pliance. The eight action-forcing provisions, which are contained in 

this section, were designed to ensure that the agencies consider the en­

vironmental consequences of those projects which they propose, at the 

decisionmaking level. This section also requires compliance " ••. to the 

fullest extent possible." Agencies are directed 

(i) to utilize an inter-disciplinary approach to planning, 

(ii) to develop methods by which presently non-quantifiable 

environmental amenities and values may be considered " .•. in 

decisionmaking along with economic and technical consider-

ations"; 

(iii) to include environmental impact statements with every 

" ••• major Federal action significantly affecting the ••. en-

vironment"; 

(iv) to report alternatives to proposals which involve " ••• unre­

solved conflicts concerning alternative uses of available 

resources; 

(v) to support international cooperation in the prevention of 

environmental deterioration; 

(vi) to make available information on methods of improving en­

vironmental quality; 

(vii) to make use of ecological information in resource-oriented 

decisionmaking; 

(viii) to assist the Council on Environmental Quality (CEQ) (created 
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by Title II of the Act). 

The provisions of Section 102(2)(c) are recognized as the main 

. f . . f h A ?O action- orcing requirements o t e ct. This section requires that all 

federal agencies must prepare, in detail, written statements concerning 

the environmental impacts which proposed major actions including legisla­

tive proposals may cause. These statements are required to consider 

(i) any adverse effects which could not be avoided; 

(ii) alternatives to the proposal and their impacts; 

(iii) the relationship between local short-term uses and long­

term productivity; 

(iv) any " ••• irreversible and irretrievable commitments of re-

sources." 

The statements must be circulated to local, state and federal agencies for 

comment and must accompany the proposed action through the decisionmaking 

channels. Copies of these statements must be made available to the 

President, to the Council on Environmental Quality and to the public. 

Section 102(2)(c) provides t he mechanism which directs the im­

plementation by federal agencies of national environmental goals, as set 

out in Sections 101 and 102(1). The remaining provisions of Section 102(2) 

further strengthen this directive mechanism. 

Section 103 directs agencies to review their existing policies 

and practices and to align them with t he provisions of the Act. 

The rather ambiguously worded Section 104 was an amendment won 

by Senator Muskie which was intended to ensure that air and water quality 

standards, which were set by his Senate Subcommittee on Public Works, would 

not be affected by the Act. It main t ains that " ••• nothing in Sections 102 



90 

or 103 shall in any way affect" the specific statutory obligations of any 

federal agency to comply with environmental quality criteria, to interact 

with other agencies or to 'act or refrain from acting' on the reconnnenda­

tions of other agencies. 

Section 105 states t hat the policies and goals of the Act are 

'supplementary' to the existing policies and goals of federal agencies. 

The Council on Environmental Quality was created under Section 

202 of Title II of NEPA. It consists of three members who are appointed 

by the President. It is the duty of the Council (as directed in Sections 

202, 203 and 204) to 

(i) assist the President in the preparation of the Annual 

Environmental Quality Report (as required by Section 201); 

(ii) to advise the President concerning the quality of the 

nations environment; 

(iii) to ensure the cornpatability of federal programs with the 

aims of the Act, 

(iv) to suggest improvements in national policies which would help 

to further these goals; and 

(v) to conduct research on environmental systems. 

The Council is directed in Section 205(1) to consult with the 

Citizens Advisory Committee on Environmental Quality, 71 and with repre­

sentatives of science, industry, agriculture, labor, conservation organ­

izations, state and local governments and any other groups which it feels 

necessary. Section 205(2) further directs the Council to utilize the ser­

vices, facilities and information of both public and private organizations 

and of individuals to t he fullest extent possible, to avoid duplication of 

effort and expense. 
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By 1969, t hen, Congress recognized the need for a national en­

vironmental policy which would serve as a directive to agencies which had 

heretofor avoided i mpact evaluation. 

The problem which existed was to produce a bill which had an 

action-forcing provision which did not force excessively. Tre intent, in 

designing NE PA with a requirement to assess the environmental impact of a 

project rather t han a direct requirement to prevent pollution, may have 

been to encourage non-hostile cooperation between the several agencies and 

the branches of government. It was apparently hoped that the impact state­

ment would (i) enlighten even the most dyed-in-the-wool h~ghway engineer, 

and thereby result in improved decisionmaking, and/or (ii) inform and 

alert the public concerning situations which involve adverse impacts on 

the environment. 

4.3. FURTHER ENVIRONMENTAL PROTECTION PROVISIONS IN . 1970 

The provisions of the National Environmental Policy Act must not 

be read in isolation from other environmental protection statutes. Rather, 

this legislation must be viewed in t he context of the other resource­

oriented provisions which surround it. During 1970, the year following 

the passage of NEPA t hrough Congress, several measures which were designed 

to modify the bill came into being. These provisions took the form both of 

Congressional enactments and Presiden tial orders. 

The Environmental Quality Improvement Act of 1970 (EQIA) was a 

legislative provision which supplements t he provisions of NEPA. 72 The 

EQIA, sponsored by Senator Edmund Muskie, passed Congress in April of 

1970.
73 

It was a separate Title of t he ~ater Quality Improvement Act, 74 

and was intended to complement NEPA in t he developing of a national 



policy for the environment. The purpose of this bill was to ensure 

that the public works activities of all federal agencies would be con­

ducted pursuant to the policies established under NEPA, 75 and to esta­

blish an Office of Envi ronmental Quality to assist the Council on 

E . 1 Q 1· 76 nvironmenta ua ity. 
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The Chairman ofthe Environmental Quality Council is also the 

Director of the Office of Environmental Quality. 77 The functions of both 

offices are almost identical, being to 'advise the President' on environ­

mental affairs. 78 The Office of Environmental Quality has a much larger 

staff and a higher budget than the Council and provides much of the 'in­

put' which is necessary for the Council to carry on its duties. Both 

NEPA and EQIA anticipate vigorous involvement by state and local govern­

ments in the improving of environmental quality.
79 

An administrative action of major import in the area of environ­

mental control was the i mplementation of Reorganization Plan No. 3 of 

1970. The plan was prepared by the President, transmitted to the Senate 

on Jnly 9, and became effective on December 2, 1970.
80 

The President's 

scheme shifted most of the environmental control functions previously 

scattered among the various agencies to the new Environmental Protection 

81 
Agency (EPA). The EPA was to house a variety of research, monitoring, 

standard-setting and enforcement activities which pertained to ecological 

82 
systems. 

In introducing the plan to Congress, the President connnented that 

while " ••• the environment must be perceived as a single, interrelated 

system ... present assignment s of depar tmental responsibilities do not re­

flect this interrelatedness. 83 
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The following pollution control operations which had previously 

been scattered throughout various federal departments were consolidated 

under the newly-formed EPA: 

(i) The administration of the EWPCA, formerly under the Depart­

ment of the Interior, came under EPA control. 

(ii) The National Air Pollution Control Administration, which 

had formerly been part of HEW, was transferred to the EPA. 

(iii) The functions of the Bureau of Solid Waste Management and 

the Bureau of Radiological Health were taken over from HEW. 

(iv) Pesticide regulation was also removed from HEW and the 

Department of Agriculture. 

(v) Pesticide research was taken over from the Department of the 

Interior and HEW. 

(vi) Radiation emissions standards setting was removed from the 

AEC. 

(vii) All functions of the Federal Radiation Council were trans­

ferred. 

(viii) Environmental research functions previously assigned to the 

CEQ were transferred. 84 

The principal functions of the EPA are: 

(i) to establish and enforce environmental protection. standards 

consistent with national environmental goals; 

(ii) to conduct research on the effects of pollution and on methods 

and equipment for controlling the pollution; 

(iii) to gather information on pollution levels and to use these 

data in improving environmental protection programs and in setting 



national policy; 

(iv) to help others, t hrough grants, technical assistance and 

other means, to control pollution; 

94 

(v) to assist the CEQ to develop improved federal environmental 
85 

policy. 

The President indicated that the relationship between· the EPA 

86 
and the CEQ should be one of 'close harmony'. The program was designed 

so that the two agencies would reinforce each other's missions. The 

Council is a top-level advisory group. Its role in the Executive Office 

of the President is that of an advisor on federal programs which relate 

to environmental quality. All aspects of environmental quality--landuse, 

parklands, population growth, as well as pollution--are the concerns of 

the Council. 87 The EPA, on the other hand, is an operating 'line' agency 

charged with protecting the environment by abating pollution. 

Other resource-oriented statutes, enacted by Congress in 1970, 

contain provisions r equiring the consideration of the environmental im­

pacts of a gency actions. Two such provisions include Section 309 of the 

Clean Air Act and Section 109(h) and (i) of the Federal Highway Act. 

Section 309 of the Clean Air Act requires the EPA to 

•.. review and comment in wri t ing on the environ­
mental i mpact of any mat ter, rela t i ng to duties 
and responsibilities gran ted pursuant to the Act 
or other provisions of the authority of the 
Administra tor, contained in any: (1) legisla­
tion proposed by a federal department or agency; 
(2) newly authorized federal projec t s for con­
struction and any major fede ral action other 
t han a project for cons t r uc ti on to which Section 
102(2)(c) of Public Law 91-190 applies; and (3) 
proposed regulations pub l ished by any depart­
ment or agency of t he federa l government. Such 
written comment may be made public at the con­
clusion of any such r eview. 88 
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If t he proposed action is determined by the EPA to be unsatis­

factory from t he point of view of public health, welfare, or environmental 

quality, t his determi nation is published in the Federal Register and the 

89 
matter is referred to t he CEQ. Among other things, the provisions of 

Section 309 considerabl y expand the EPA's authority to monitor the impact 

of agency proposals as these relate to the environment. Formerly, the EPA 

had the authority to comment on pr9posals in six designated areas only. 90 

The CEQ was not similarly restricted in its authority. 91 Section 309(a) 

has expanded EPA's powers to complement the authority of the CEQ by giving 

the EPA the responsibility for commenting on " ••. any matter relating to" 

EPA's duties, re?ponsibilities, or authority, as they are involved in 

federal proposals. This provision " ••. lays the groundwork for a formidable 

administrative team fully capable of ensuring compliance with NEPA in gov-

d . • k" 1192 ernment ecisionrna ing. 

The 1970 amendments to the Federal Aid Highway Act (FAHA) also re­

quire consideration of environmental impacts. Section 109 (h) and (i) of 

this Act make approval of highway plans and specifications conditional on 

determination that noise and economic and social and environmental quality 

93 standards are met. The Federal Highways Department was directed to pro-

mulgate standards for hi ghway noise levels which are applicable for various 

94 types of adjacent land uses. 

Additional provisions concerni ng environmental quality, which were 

formulated in 1970 include five Executive Orders which were issued by the 

President. The first of these, Executi ve Order 11507, concerned the 

"Prevention, Control and Abatement of Air and Water Pollution at Federal 

Fac;11· t;es 1195 
.... .L • It was issued on ·February 4, under the authority granted 

to the President by t he.amended Clean Air Act, 96 the amended FWPCA, 97 and 
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NEPA. The order directs all agencies and departments of t he federal 

governmen t to comply with t he quality standards for air and water which 

may be set by t he states. The au t hority to oversee compliance was given 

to t he Council on Environment al Quality. 99 Each agency was directed to 

bring the federal factlities under its jurisdiction in compliance with 

100 
state-established air and water standards by December of 1972. Exten-

sions of this deadline could be granted if it was determined that com­

pliance by 1972 was not technically feasible. 101 

The second Executive Order, entitled "Pro t ection and Enhancement 

96 

of Environmental Quality," was issued one month later on March 5. Execu­

tive Order 11514, issued under the authority of NEPA, was designed to esta­

blish the relationship between federal agencies and the CEQ in appraising 

the environmental impact of federal programs. 
102 

The Federal Government shall provide leadership 
in protecting and enhancing the quality of t he 
nation's environment to sustain and enrich human 
life. Federal agencies sthall initiate measures 
needed to direct policies, plans and programs 
so as to meet national environmental goals. 
The Council on Environmental Quality, through 
the Chairman, shall advise and assist th3 Pres­
ident in leading this national effort. 10 

On April 9, Executive Order 11523, establishing the National Industrial 

Pollution Control Council (NIPCC), was issued. The chairman, vice-chairman, 

and other representatives of business and industry on the NIPCC are ap-

104 pointed by the Secretary of Corrnnerce. The functions of the Council are 

to advise the President and the chairman of the CEQ on industrial programs 

. h. h d 1 . . h . 105 or proJects w ic may exert e eterious i mpacts on t e environment. 

The fourth Executive Order,
106 

which was issued on July 20, con­

cerned the various responsibilities of t he Secretaries of the Interior and 

Transportation, Federal Maritime Corranission, and the Coast Guard under the 



107 FWPCA, as amended by the WQIA of 1970. Section 9 of Executive Order 

11548 provided for t he transfer of responsibility and authority which had 

been conferred upon the Secretary of the Interior to the Administrator 

f h EPA R . . Pl N 3 k ff lOSTh. · o t e as soon as eorgan~zation an o. too e ect. is in-

97 

cluded the authority to oversee the " •.• preparation, publication, revision 

. 109 
or amendment" of a national Contingency Plan for the removal of oil. 

The final Executive Order concerning environmental quality, which 

the President issued in 1970, dealt with the "administration of the 

Refuse Act Permi t Program." Executive Order 11574, issued on December 23, 

1970, provided for the implementation, by the executive branch, of a permit 

program for the disposal of refuse (mostl7 industrial waste) under Section 

110 13 of the Refuse Act of 1899. The Order directs that the Secretary of 

the Army shall be responsible for authorizing the issuance of Refuse Act 

permits. 
111 

It further directs that he shall accept the " ••• findings, de­

terminations and interpretations" which the Administrator of EPA shall 

make concerning compliance with applicable water quality standards. The 

aim of these provisions is apparently to avoid the NEPA 102 requirement 

that an EIS be produced for each permit application. 112 

In the years 1969 and 1970, t he Congressional and Executive branches 

of the federal government enacted several provisions concerning environ­

mental quality. However, no statute is self-enacting. In the early months 

after NEPA became law, many agencies chose to either ignore the Section 102 

· 1 · 1 · . h 113 
requirements or to pay on y passing ip service tot em. The third 

branch of the government, the judiciary , was now called upon to interpret 

the language of the act. Concerned ci tizen groups took the agencies to 

court and, in an unexpected development, were granted standing to sue. 
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The judiciary, which has traditionally avoided tampering with 

the substance of agen~y decisions, now had a clear mandate on a government 

environmental policy, while the agencies had a clear directive to implement 

this policy. The interpretation of NEPA in the context of court decisions 

is the subject of Chapter Five. 
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CHAPTER FIVE 

JUDICIAL INTERPRETATION OF NEPA 

Congress, in passing the National Environmental Policy Act, 

proclaimed a general environmental policy and set out basic statute 

guidelines for implementing this policy but interpretation of these 

provisions has been left to the courts. This chapter addresses itself 

to the judicial interpretation of the terms of the Act. Section 5.1. 

considers the general rationale which underlies court enforcement of 

the Act. Sections 5.2. and 5.3. deal primarily with the court's reading 

of the action-forcing provision, Sec. 102(2) (c), which, because of its 

nature, has always received most attention. Section 5.4. considers the 

existence of an enforceable right under the policy statement of Section 

101; that is whether, in fact, after the terms of Section 102 have been 

met, the courts are empowered to enforce the declarations of Section 101 

by rejecting agency decisions which violate the stated objectives of the 

policy statement. 

5.1. RATIONALE FOR COURT INVOLENENT 

The role of the courts in determining the scope and context of 

the provisions of the National Environmental Policy Act is now, four years 

f d f . 1 a ter enactment, accepte as one o paramount importance. However, 

diligent judicial implementation such as in the case of the Calvert Cliffs 

decision, was not widely anticipated when the legislation was first en­

acted.2 During this case, Judge Wright observed:-



Of course, all of these Section 102 duties were 
qualified by the phrase 'to the fullest extent 
possible.' We must stress as forcefully as pos­
sible that this langua ge does not provide an es­
cape hatch for footdra gging agencies; it does 
not make t""EPA's procedural requirements somehow 
'discretionary'. Congress did not intend the 
Act to be such a paper tiger. Indeed, the require­
ment of environmental consideration 'to the fullest 
extent possible' sets a high standard for the agen­
cies, a standard which must be vigorously enforced 
by the reviewing courts.3 

It has also been noted elsewhere that 

Congressional enactments such as NEPA, even combined 
with interpretive guidelines promulgated by an agency 
charged with overseeing the policies of the Act,do 
not necessarily ensure bureaucratic compliance with 
the letter and spirit of the law.4 

That is to say, no law is self-enforcing, and many environmentalists, 

such as Rosenbaum5 maintain that the growing federal commitment to 

environmental protection must be supported by court procedures which 

facilitate this objective. 

106 

Sax enumerates some special contributions which the judiciary 

may make towards the resolution of environmental disputes. 6 He contends 

for example, that judges possess some virtues which those who connnonly 

deal with problems of policy decisions do not. 7 One of these outstanding 

virtues is that the judiciary is an 'outsider' in the agency decision­

making process and is therefore not bound by the usual 'insider perspec­

tive1.8 An'insider perspective' develops primarily through constant con-

tacts that are exclusively concerned with agency priorities and points of 

view, and from political pressures which may be intense. These two fac-
9 

tors lead to a 'tunnel vision'. Judges, however, spend only a small por-

tion of their time in dealing with environmental mismanagement disputes. 

he latitude of their work extends far beyond environmental questions or 
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agency developments. Furthermore, judges are not normally perceived of 

as being subject to political pressures. Thus, they maintain an 'outsider 

10 
perspective'. 

In addition, the courts are more likely to be directly responsive 

to citizen suits because they exhibit a natural inclination to extract and 

weigh the full implications of the environmental issue in a deliberate man­

ner. The decisionmaking atmosphere of self-perpetuating agencies does not 

11 
encourage such objectivity. Sax maintains further that the enforcement 

of environmental protection through the courts shifts the 'center of grav­

ity' away from private economic interests and political calculations among 

administrators and towards a concern for the environment. 12 Because a 

basic distrust of politicians permeates much of the environmental movement, 

the judiciary is preferred by many conservationists as a more dependable 

13 
focus of environmental concern. Rosenbaum argues that since elected of-

ficials must bargain and compromise to maintain their position, they may 

not reasonably be expected to maintain " ••. unwavering stands on environ­

mental issues. 1114 He illustrates this point by suggesting that although 

the President permanently enjoined construction on the Cross-Florida Barge 

C 115 h. . 1 II h h h 1116 ana is aversion to cana s was ••• acu t e rat er tan c ronic. This 

view received support a few months after the canal decision was taken, when 

he enthusiastically supervised the official opening of the Arkansas River 

Project. 17 This project far outweighed t he Cross-Florida Barge Canal both 

. d . 1 . 18 in cost an environmenta impact. 

Despite the advantages which t he judicial process seems to offer 

in the mediation of environmental disputes, it was not at first fully re­

alized that the judges would accept t he responsibility as fully as they 
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.have; as Justice Holmes once remarked, the " ••. law is what judges will do. 1119 

Had a larger portion of the judiciaxy decided that the Act " ••• would not 

seem to create any rights or duties of which a court can take cognizance, 20 

NEPA would have been rendered substantially less effective. Since, however, 

more courts have decided instead that " ••• it is hard to imagine a clearer 

or stronger mandate to the courts" than NEPA;1 the Act has enjoyed a mo.re 

thorough application of its provisions than might have otherwise occurred. 

Anderson contends that the willingness of the courts to require 

strict procedural compliance with NEPA.' s 102 mandate is linked to the wi 11-

22 
ingness which they have shown recently to review agency action in general, 

and also to a growing liberalization of the public's standing to sue.
23 

The mood among the judiciary has been tending towards the showing of greater 

24 
sympathy for 'public interest' lawsuits. For whatever reason, the courts 

have found increasingly in favour of the public interest in relation to many 

of the crucial legal issues which surround the initiation and pursuance of a 

law suit. S 1 f h . . . d . S . 5 . 2 25 
evera o t ese issues are rev1ewe in ection •. 

5. 2. SOME CRUCIAL LEGAL ISSUES 

5.2.1. Standing to Sue 

Standing to sue has traditionally been defined as a question of 

" ••. whether a party has a sufficient stake in an otherwise justiciable con-
26 

troversy to obtain judicial resolution of that controversy." Prior to 

1970, the doctrine of standing was a major obstacle which frustrated the 

attempts of many private citizens or public interest groups who were seek­

ing,through litigation,to protect non-economic interests, including envir­

onmental interests, against the poor decisions which were being taken by 

federal administrative agencies. It was usually necessary to demonstrate 
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27 
personal economic injury before standing was granted. Furthermore, 

the plaintiff was usually required to show that he was eligible under one 

of four means of acquiring standing: 

(1) a legal right created under common law; or 
(2) an express provision within a statute for judi~ 
cial review; or (3) Se~gion l0(a) of the Adminis­
trative Procedure Act, commonly referred to as 
the 'standing' provision; or (4) in the absence of 
a statutory provision for express review, proof of 
an implied congressional grant of review based on 
~ legisla2~ve purpose to protect the plaintiff's 
interest. 

As mentioned in Chapter Two, p. 32, only the keenest of legal minds 

were thus able to acquire standing for environmental suits. Two notable 

' h f Y D · 3o · h exceptions were t e cases o annacone v. ennison, concerning t e use 

of DDT, and Scenic Hudson 1. 31 In the latter, the Federal Power Commission's 

assertion that 'personal economic injury' be shown in order to achieve 

standing to sue was rejected by Judge Hays in the Second Circuit Court. 

Aware of the precedent it was setting, however, the court 'hedged' by find­

ing that the plaintiffs had a sufficient economic stake to establish stand­

ing.32 Both of these cases may be viewed as part of the recent trend to­

ward an easing of the requirements for standing to accommodate those who 

" ••• by their activities and conduct" have exhibited a special interest in 

" ••. aesthetic, conservational and recreational concerns. 1133 

The controversy which has arisen over the question of standing under 

NEPA would have been largely eliminated had Section 101 (b) of S.1075 not 

been changed in Conference from " ••• each person has a fundamental and in­

alienable right to a healthful environment 1134 to " ••• each person should 

. h 1 h . 1135 enJoy a eat y environment. This change was reportedly enacted to 

avoid the creation of a clear court-enforceable right. 36 



While the clear court-enforceable right of Section 101 (b) of 

S. 1075 has not yet been established, the question of standing to sue 

federal agencies under the provisions of NEPA has been significantly 

broadened in regard to the category of litigatable injuries. This has 

110 

caused a significant increase in court reviews of agency decisions in two 

respects especially, 37 particularly in view of the supporting provisions 

of the Clean Air Act of 1970.
38 

Firstly, it creates for agencies new legal 

responsibilities towards the public, so that " ••. harm to the public's right 

to know, to participate and to have the interests of future generations 

d" . . . . f t 39 protecte may constitute inJury in ac • In this respect, citizen suits 

may be facilitated by the Act's declaration that " ••• each person has a res­

ponsibility to contribute to the preservation ani enhancement of the environ­

ment.1140 Secondly, the broad scope of the Act has encouraged industry to 

enter into litigation. Industry has often been granted standing to sue 

agencies for lack of preparation of impact statements in resource decisions 

41 
which directly affect it. While the quantity of litigation which has 

been undertaken by the public has increased, however, it is still unlikely 

to turn into a flood; according to Judge Hays, " .•• Our experience with pub­

lic actions confirms the view that the expense and vexation of legal pro­

ceedings is not lightly undertaken. 1142 

Under the Administrative Procedure Act43 the individual or group in­

stigating a public interest suit must show both interest and injury. The 

Court in the Mineral King Controversy of Sierra Club v. Morton determined 

that a " .•• mere 'interest in a p~oblem', no matter how long-standing the 

interest and no matter how qualified the organization is in evaluating the 

problem," does not necessarily mean that injury in fact follows. 44 The 
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Sierra Club's mistake in this altercation was simply that it failed to 

claim '' ••• that it or its members would be affected in any of their activ­

ities or pastimes by the proposed ••• developmen t.'145 According to 

46 
Anderson, the Mineral King decision applies only when the proposed ac-

tion would harm some citizens but not others, thus the standing require­

ment may change in the case of generalized public injury. 47 Furthennore, 

it was held in this case that when a party claims standing as a 'represen­

tative of the public interest,' injury to the general public could bear­

gued after " ••. standing to seek review has been established," even where 

this could not establish standing initially. 48 

In one case in which the plaintiff was not granted standing, it 

was held that NEPA did not create a public right to raise a question con­

cerning the environment in relation to the storage of biochemical and 

radiological agents in the Rocky Mountains. 49 Such a decision is excep­

tional, however, and in most of the few cases in which standing was denied, 

the lines of reasoning were more similar to those in Sierra Club v. Morton. 

Either the plaintiff claimed no individualized hann or the court found no 

50 
valid environmental interest at stake. 

Despite the examples which are cited above, it appears that, in the 

majority of cases brought by private plaintiffs, which allege non­

compliance with NEPA, there has been little or no discussion of the standing 

of the plaintiffs to bring the action. 51 It apparently has usually been 

assumed that there was standing, since it is held that the plaintiffs were 

asserting an interest within the scope of interests protected by NEPA. 52 

In particular, there are several cases in which plaintiffs pleaded 

cause for standing similar to that in Sierra Club v. Morton. 53 In these 



cases the court's decision on standing was the reverse of that against 

Mineral King. In West Virginia Highlands Conservancy v. Island Creek 

112 

Coal Co., 54 for example, the plaintiffs successfully claimed injury in the 

category of 'aesthetic, conservational or recreational interests.' This 

became an especially delicate situation as Sierra Club v. Morton was at 

that time pending in the Supreme Court. In finding for the plaintiffs, 

the court distinguished a major difference between the two cases, since 

the: 

••. Conservancy and its members have a special 
interest in the Otter Creek area. The area is 
one of the objects of their principal activities; 
they use it extensively, and they have studied 
it in detail. Their interest and the injury 
they would suffer are much more particularized 
and specific than those of the Sierra Club and 
its members. 55 

Other cases with perhaps more concrete legal bases include those 

suits brought by plaintiffs who presented a combined plea of " ••• use with 

neighborhood proximity. 1156 These cases also dealt with 'aesthetic, re­

creational or conservational interests 1
•
57 In Nblop v. Volpe, 58 the court 

upheld the standing of minor students to sue as a class59 to prevent the 

construction of a federally-funded highway. Preliminary injunction was 

granted against further construction until the completion of an impact 

60 statement. The complaint concerned increased noise pollution and dan-

gerous traffic-pedestrian conflicts. 61 

A similar conflict is found in the case of Izaak Walton League v. 

Macchia, 62 where the court again upheld the plaintiff's standing to sue 

private developers and the Army Corps of Engineers in order to enjoin a 

dredge-and-fill operation in navigable waters. This suit was important 

because it challenged the validity of the Corps of Engineers' permit 
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program under NEPA and other federal laws. 63 

Another dredge-and-fill operation was challenged in Sierra Club v. 

Mason. 64 The Sierra Club represented members who used New Haven Harbor and 

Long Island Sound for recreational and commercial purposes and it challenged 

a Corps of Engineers project to dredge the harbor and dump the spoil into 

the Sound. 65 Dicta ·from the court indicate that the amount of detail which 

plaintiffs' allegations must incorporate in claiming harm resulting from 

failure to comply with NEPA will necessarily vary from case to case. 66 

The for~going cases relate to the right of the public toparticipate 

in agency decisionmaking in general. One particular aspect of this issue 

is the public's right to be informed and to take part in the process of 

identifying environmental risks by con:nnenting on the environmental impact 

statement. The protection of environmen tal quality is said to be " ••• the 

continuing policy of the federal government, in cooperation with ••• concerned 

public and private organizations. 1167 Agencies are directed to make avail­

able to " ••• institutions and individuals 1168 infonnation which will be use-

ful in maintai~ing and improving environmental quality. Furthermore, it is 

claimed that individuals have the " ••• responsibility to contribute to the 

preservation and enhancement of the environment. 1169 

These provisions are firmly reinforced by Executive Order 11514 

which directs agencies to " .•. develop procedures to ensure the fullest prac­

ticable provision of timely public information ..• in order to obtain the 

views of interested parties. 117O The 1971 CEQ guidelines direct agencies to 

submit both the draft statements and accompanying comments, from private 

organizations and individuals among others, to the CEQ. 71 Both the CEQ 

guidelines
72 

and Executive Order 1151473 direct that there should be pro­

visions for public hearings. 
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The outcome of the case of Hanly v. Kleindienst is recognized as 

74 
upholding these directives. Here the General Services Administration 

(GSA) was held to have failed to consider all relevant factors in making 

its determination that an impact statement was not necessary. 75 The case 

dealt with the proposed construction of the Metropolitan Correction 

Centre (MCC) and the court directed that the statement must consider the 

effects of the jail's possible use as a drug treatment centre on the crime 

76 
rate of the surrounding area. GSA was also required to specify the manner 

in which the public received notice of,and participated in, the decision.
77 

Anderson reports that the refusal to compile a statement " ••• denies 

the public the basic information that NEPA attempts to provide and the op­

portunity to influence the final decision through the impact statement. 1178 

This view is also reflected in a court connnent that " •.• to satisfy the dir­

ect injury requirement •.• plaintiffs in NEPA cases need only allege injury 

79 
to their right to know and participate." 

Industry has been especially active in suing the federal agencies, 

particularly the EPA, under the provisions of NEPA, to compel preparation 

of impact statements. 80 In National Helium Corp. v. Morton, 81 the court 

upheld a preliminary injunction against the cancellation by the Department 

of the Interior of contracts to buy helium, on the basis that a NEPA study 

had not been conducted concerning the effect wh±ch termination would have 

on resource conservation.
82 

The plaintiffs were allegedly concerned that 

83 the helium would be irretrievably lost to the atmosphere. Standing to-

sue was granted to the plaintiffs under the jurisdictional basis provided 

by NEPA in spite of the fact that their suit was motivated primarily by 

h 
. . . 84 

t eir own economic interests. 
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In a similar case, Zlotnick v. District of Columbia Redevelopment 

Land Agency. plaintiffs' plea was dismissed on the grounds that they were 

seeking to protect only their own financial interests, which were not 

within the 'zone of interests' protected by the Act. 85 In the case, prop­

erty owners in downtown Washington, D.C. challenged the condemnation of 

their land in readiness for an urban renewal project to be funded by HUD. 86 

The court said in rebuttal that care must be taken to ensure that NEPA 

is not " ••• misused by private commercial interests to obfuscate and delay 

essential federal projects to the real detriment of the very environmental 

87 
and connnunity interests the Act was designed to protect. 

Indeed, the courts often appear to be unconvinced that the provi­

sions of NEPA can·conceivably encompass alleged corporate interests in 

88 environmental problems. On this issue, Anderson says: 

Underlying the courts' unease is the distinct 
possibility that industry's new found interest 
in NEPA may be traced, not so much to its de­
sire to see the federal government engage in 
environmentally sound decisionmaking, but to a 
desire to see NEPA used to delay federal ini-89 
tiatives intended to protect the environment. 

In conclusion, it may be seen that despite the connnittee compro­

mise on S.1075 which replaced a person's 'right' to a healthful environ­

ment with the phrase, " .•. that each person should enjoy a healthy environ­

ment," there have been relatively few problems in the establishment of 

standing to sue in most legitimate cases. Hanks et al., in evaluating 

the meaning of a statutory 'right' to a healthful environment, report that 

the legal implications of this provision could extend far beyond the pre-

d . . 90 sent accepte interpretations. Not only could suits constitute private 

rather than public actions, but private rights could, in some situations, 
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" ••• preclude any balancing or weighing of interests during the govern­

mental decision making process. 1191 A situation could develop where no 

vested interest was so great that the scales of justice would tip in· fav-

our of persons or organizations engaged in activities which result in en­

viromnental degradation. 92 

Perhaps the 'right' to a healthful environment, therefore, which 

is the subject of speculation, may in fact exist, but remain untested in 

court. 93 If so, the right of private individuals to sue the federal govern­

ment may be viewed as a powerful tool for the prevention of pollution. 

However, the inception of the provisions of NEPA in 1970 CQuld conceivably 

have initiated grave economic problems. For the present, nonetheless, the 

liberalization of the rule of standing is seen by many as being " ••• the 

. 1 . d 1 . · 1 · · d 1194 singe mo~t important eve opment in our environmenta Jurispru ence. . 

It is recognized that the " ••• environmental movement would be a much less 

visible force in the shaping of our national environmental policy if it 
95 

were not for its access t<> the courts." 

5.2.2. Sovereign Innnunity 

The doctrine of sovereign innnunity declares that the govenunent 

may not be sued without its consent. Described by Professor Sax as one 

of the foremost " .•. mind-forged manacles of law, 1196 this doctrine rests 

on an axiom of Anglo-American jurisprudence97 that "the King can do no 

98 
wrong." Senator George McGovern (D-N.Dak) reported a revealing 

statement concerning sovereign innnunity, which was made in 1882: 



It ••. (sovereign immunity] ••• seems to be opposed 
to all the principles upon which the rights of 
the citizen, when brought in collision with the 
acts of the government, must be determined. In 
such cases there is no safety for the citizen, 
except in the protection of the _judicial tribunals, 
for rights which have been invaded by the officers 
of the government, professing to act in its name. 
There remains to him but the alternative of 
resistance, which may amount to crime. 99 

It was the express opinion of Chief Justice John Jay, the first Chief 

Justice of the United States that: 

The state of society was so far improved, and the 
science of government advanced to such a degree 
of perfection, as that the whole nation could in 
the peaceable course of law, be compelled to do 
justice, and be sued by individual citizens.lOO 

117 

Despite several statutory provisions created for the purposes of 

improving citizen claims against the government since that time,lOl the 

situation was little improved by 1970, according to Crampton. 102 Gray 

reports that, while there has been a general trend towards judicial 

review of administrative actions which affect the environment, the 

Department of Justice continued in 1970 to plead sovereign-immunity 

d f . l l . 103 e enses to environmenta aw suits. 

Anderson maintains that while federal agencies must comply with 

the NEPA mandate, there is 'lingering doubt' concerning whether or not 

agencies may be sued for non-compliance, because of the sovereign­

immunity doctrine~04 He goes on to say that the doctrine is historically 

out of phase with the present situation. Elsewhere, the doctrine has 

been described as " .•• lacking persuasion when gauged against the paramount 

natural interest as expressed in the National Environmental Policy Act 11 .lOS 

The doctrine was further characterized as 'frivolous' in the suit of 

Ragland v. Mueller~06 Also in, National Helium Corporation v. Morton where the 
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Department of the Interior claimed sovereign inununity against a suit con­

cerning the Department's proposal to terminate heliLnn purchase contracts, 

the court barred this defense because " •.• the conservation and environment-

1 · 11 f . d. . 107 a issue was o overri ing importance. 

In reality, the doctrine poses little impediment to NEPA lawsuits 

against federal agencies, since it can be easily circumvented through a 

legal fiction~which involves bringing suit against the responsible agency 

officials in an allegation that they have either exceeded their statutory 

109 
authority or else, although supposedly within their authority, " ••• the 

powers themselves or the manner in which they are exercised are constitu­

tionally void. 11110 

In the light of the continued failure of sovereign inununity as a 

federal government defense against NEPA suits, the government's repeated 

reliance on this doctrine seems rather surprising.lll 

Anderson points out that a somewhat more complicated problem has 

arisen when state officials or state agencies are also named as defen­

dents in a NEPA case. In Pennsylvania Environmental Council v. Bartlett, 

the district court decided that relief could only realistically be granted 

112 
against the state itself. Plaintiffs were thus precluded from maintain-

ing this action against Bartlett, a state highways official. In addition, 

the suit was not permitted to proceed against the state since the state 

h d . d . . h . . . 113 a not waive its rig ts to sovereign inununity. There appears to ex-

ist a great deal of variance of this rule from state to state, since in 

several similar cases the sovereign i nnnunity defense for state officials 

114 
has not been upheld. In many cases, the courts have decided that the 

state agency had waived its sovereign i mmunity by accepting federal 

funds. 115 
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5.2.3. Retroactivity 

The question of applicability of the Section 102 (2)(c) require-

ments to actions which were ongoing at the time of enactment has caused 

considerable controversy. 116 This application, often depicted somewhat 

incorrectly as a problem of 'retroactivity, 1117 usually concerns cases 

in which the implementation of a project involves successive steps over 

a period of many years where some major federal action had been taken 

before January 1, 1970. 118 'Retroactivity would imply that the Act could 

be held applicable even to those ongoing projects in an extremely ad­

vanced stage of completion or to projects completed. 119 

Government projects which take several years to complete and 

which consist of several implemental decisionmaking stages are not uncom­

mon and are the target of this procedure. 120 Peterson maintains that the 

assessment of the environmental impact of ongoing projects was a part of 

the Congressional intent because the traditional 'grandfather clause' which 

normally precludes such application of a statute was omitted from NEPA. 121 

H f h . . h h h ' h f 11 "bl 1122 e urt er maintains tat t e p rase tote u est extent possi e 

upholds this interpretation of the intent of the Act since it is still 

'possible' to alter even ongoing projects. 123 Moreover, guidelines pub­

lished by the CEQ for the preparation of EIS require agencies to consider 

the environmental impact of ongoing activities. 

Section 102(2)(c) procedures should be applied 
to further major federal actions having a sig­
nificant effect on the environment even though 
they arise from projects or programs initiated 

124 prior to enactment of the Act on January 1, 1970. 

Environmentalists are strongly in favour of having the environmental damage 

from ongoing projects liable to the courts' discretion
125 

and Anderson 



reports that, by 1973, the question of 'retroactive' application of 

NEPA had figured in more than fifty cases thus far decided. 126 It is 

felt by environmental interests that, if the courts take a narrow view 

120 

of the CEQ provision by confining suits to projects which were authorized 

but not underway by 1970, the 'scope and impact' of environmental liti-

. 127 
gation will be greatly reduced. 

Federal agencies, not surprisingly, have opposed the 'retroactive' 

application of NElPA. They maintain that this procedure would interfere 

128 
excessively with the orderly conduct of administrative proceedings. 

The attempt to use the Act in this way was said to be " ••• disruptive of 

existing programs" and the task of retroactive assessment is " ••• one which 

the agencie [sJ . cannot perform. 11129 Government lawyers argue that a " ••• 

130 
balancing of interests" and a " ••• respect for political decision" 

should guide the courts' decisions. 131 

The 'balancing of interests' is likely to rest 
upon an assertion that ongoing projects repre­
sent a major investment of publtc funds whose 
wisdom had already been decided by Congress and 
administrative agencies. Even if there may be 
environmental damage, so this argument might 
run, the courts must balance the benefits al­
legedly flowing from the project and the heavy 
investment already made against this potential 
harm and decide in favor of the project.136 

Rosenbaum also suggests that the argwnent that an on going project repre­

sents an agency policy decision is clearly a strong one for the agencies 

in view of the traditional hesitancy of the courts to overturn the deci­

sions of sister branches of the government. 133 

Agency operations which overlap the effective date of NEPA and 

thus may be liable to the 102 mandate include both formal administrative 

decisions such as the granting of a license or the signing of a contract 
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and also the concrete physical construction of a project. 134 

Anderson, in the major definitive work on the topic, has iden­

tified three classes of suits which have developed through the ·'retroactive' 

application of NE PA. 135 The first is the 'critical action' approach in 

which the federal government performs only one critical act, such as the 

. . f . d h . h b f d 1 · 1 136 issuing o a pernut an t ere is ten no su sequent e era invo vement. 

The second class concerns federal projects in which there is 'sub­

stantial action remaining' to be taken after January 1, 1970. Since fed­

eral projects are involved, work may be halted without endangering the 

rights of others and the work which remains is viewed as a new-major ac-

137 
tion. 

The third class of suits, the 'hybrid' type, consists of those 

suits in which substance exists for both tle 'critical action' and the 

'substantial action remaining' approach. 138 In cases of this nature, 

formal federal action had taken place prior to NEPA's enactment, but fur­

ther federal action remained to be completed after this time. 139 Examples 

of this type are furnished both by the Federal-Aid Highway (FHWA} Pro-

140 gram and the nuclear power plant licensing provisions of the Atomic 

Energy Commission (AEC). 141 

a. 'Crit{cal Action' 

The courts have determined that, when a single federal action, such 

as the granting of a license to permit a non-federal developer to proceed 

with a project, can be identified as occurring before the enactment of 

NEPA with no subsequent federal involvement, although there may exist 

142 
considerable remaining work, the NEPA 102 mandate does not apply. 

143 
In the case of Sierra Club v . Hardin, NEPA was held applicable. 
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Although action had been taken on the investigation of a mill site 

prior to January 1, 1970, the federal government did not fonnally li­

cense the project until after this time. 144 In a similar case, Pennsyl­

vania Environmental Council v. Bartlet145 ,however, the court decided 

that NEPA did not apply to a state highway relocation project for which 

the planning and award of a contract preceeded the date of enactment. 

" ••• For all practical purposes .•• final federal action on the project 

took place prior to January 1, 1970, the effective date of NEPA. 11146 

b. 'Substantial Action Remaining' 

Section 11 of the CEQ guidelines substantiates the requirement 

for 102 statements to be prepared for federal projects which may have been 

initiated prior to January 1, 1970, but where substantial action still re­

mains to be undertaken. 147 This applies even to those projects where sub­

stantial alterations may not be practicable: 

Where it is not practicable to reassess the 
basic course of action, it is still important 
that further incremental major actions be shaped 
so as to minimize adverse environmental conse­
quences. It is also important in further action 
that account be taken of environr11ental conse­
quences not fully evaluated at the outset of the 
project or program.148 

Three early water-resource suits may serve as examples. The first 

case, the Environmental Defense Fund v. Corps of Engineers149 concerns the 

Cross-Florida Barge Canal which was authorized by Congress in 1942, for 

which funds were approved in 1958 and on.which construction began in 

1964.
150 

The EDF maintained that the Corps had violated a Congressional 

mandate in NEPA and other statutes which require the taking of adequate 

151 
account of the environmental impact of the project. They contended that 

even those projects which were ongoing at the time of the enactment of 
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NEPA and which were partially finished were liable to the 102 provisions. 152 

The court decided that the facts of the case, the probable disastrous 

environmental dama ge, extensive remaining construction and construction 

time, and an express Congressional desire to protect the environment de­

manded t hat a preliminary injunction to halt further construction be is­

sued.153 The Court further held that an impact statement .was required. 154 

This controversy came to a sununary end when the President, at the urging 

of the CE9, _ enjoined further construction of the canal on January 19, 1971 

to " ... prevent potentially serious environmental damages. 11155 Rosenbaum 

comments that, 

The canal, weighed by the President against the 
newly min ted values expressed in the National 
Environmental Policy1%gt, had been judged a 
$50 million mistake. 

The second suit, also brought by the EDF against the Corps, sought 

to enjoin further construction of the Gillham Dam on theCassatot River in 

Arkansas. 157 In terms of the total costs, it was estimated that approx­

imately two-thirds of the dam was finished and the spillway and outlet 

158 
works were 'substantially complete:.' The Corps had produced an impact 

statement while maintaining that less rigorous standards should be ap-

1 . d . . 159 p 1e to ongoing pro3ects. The court rejected the argument, held the 

original EIS to be inadequate, enjoined further construction on the dam 

d d h C d 
. 160 

an require t e orps to pro uce a new impact statement. In a later 

opinion, the injunction was dropped when the Corps produced an acceptable 

161 
EIS. An important aspect of this case concerns the court's rejections 

of the Corps' 'double-standard' argument. Rosenbaum maintains that this 

action exposed all incomplete Corps projects to the NEPA requirements. 162 

Anderson indi cates that a s ubstantially stronger position was 
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k b h . TVA 163 ta en y t e court in EDF v. . In this case, a dam project was, 

164 like Gillham Dam, about two-thirds completed. Most of the required 

land was purchased and, by 1969, the concrete portion of the dam was 
165 

completed. The major action to be finaliz~d was the relocation of 

roads. 166 The Court issued a temporary injunction on construction and 

directed that a statement be prepared on the ongoing project. 167 On 

appeal the court commented that, 

An agency must file an impact statement when­
ever the agency intends to take steps that 
will result in a significant environmental im­
pact whether or not these steps were planned 
before January 1, 1970, and whether or not the 
proposed steps represent simply the last phase 
of an integrated operation most of mich was 
completed before that date .•.. Although this for­
mulation might compel the preparation of impact 
statements for projects that are so nearly com­
plete that there is no reasonable pro9pect that 
the decision to proceed as planned would be 
reversed, there is no reason to adopt a lesser 
standard and thereby encourage bureaucratic 
evasion of responsibility.168 

Anderson reports that: 

The principle behind the 'substantial action 
remaining' rule is so well established that 
in seven cases of continuing federal invol-ve­
ment, the applicabilit9 of the Act was con­
ceded by defendents.16 

Indeed a review by the Comptroller General's Office indicates that all 

consulted agencies agreed that NEPA applied to ongoing actions but they 

· 170 
varied significantly in their attitude to the problem. 

Other courts have pinpointed the stage of progress which a project 

must have reached in order that the provisions of NEPA no longer apply. 

The court in Ragland v. Mueller found that the NEPA 102 provisions did not 

apply to the remaining four miles of a twenty-mile stretch of Route 
171 

I-295 in Florida, sixteen miles of which were completed by January 1, 1970. 



Another example of insubstantial remaining action, in Maddox 

v. Bradly, concerned the construction of a reservoir in Texas. 172 

The plaintiff brought suit to enjoin the granting of a contract for 

the construction of a fence on the boundary between lands owned by 

· 125 

him and lands owned by the United States. 173 In denying the injunction, 

the court ruled that the building of the fence was a small part of an 

otherwise completed project and that it was not subject to NEPA. 174 

c. 'Hybrid' 

Anderson defines the key factor in the 'hybrid' cases as the 

existence of some formal federal action before January 1, 1970, with 

that federal involvement persisting in some manner after NEPA's enactment.175 

Such cases are connnonly found in relation to the licensing of nuclear 

power plants of the Atomic Energy Commission (AEC) or to projects 

of the Federal-Aid Highway (Fffi~A) Program!76 The operations of these two 

agencies are open to this particular kind of suit because of the nature of 

their procedures in relation to development projects. 177 

In both situations, formal decisionmaking is decidedly incremental 

in nature and numerous examples exist of these formal decisions which 

straddle the effective date of NEPA. 178 The case of Calvert Cliffs Coor­

dinating Cormnittee v. AEcl79 was early recognized as the most important 

decision to be handed down concerning the retroactive application of 

NEPA. 180 The AEC has a two-stage approval process for atomic energy plants 

in which it first licenses the construction of the plant, then it licenses 

the operation of the plant. 181 The Calvert Cliffs reactor was fully 

constructed by 1970 and was ready to operate but as it still required the 

issuance of an operating license, a formal federal action, the court held 
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it subject to the Section 102 requirements of NEPA. 182 Operation of 

the plant was temporarily enjoined by the court action, and the AEC was 

directed to produce ari adequate EIS, and to revise its rules for imple­

menting NEPA in the licensing of nuclear power plants. 

Under the Federal-Aid Highway Program, highway construction is 

a joint state-federal undertaking. Projects are mainly planned by the 

individual states, but are usually funded through matching grants from 

FHWA. 183 Each project which obtains federal aid must be reviewed and ap­

proved at each of several stages by FHWA standards. 184 The stages at which 

approval is required include: program approval, approval of plans, 

185 
specifications and estimates (PS&E); authorization to proceed with work; · 

and location approval and design control. 

In Morningside-Lennox Park Assn. v. Volpe, both location and de-

sign approval had been given before 1970 bot the final authorization of 

funds was not given until 1971. 187 The majority of the right-of-way was 

also purchased before 1970 but construction had yet to begin. 188 The 

court preliminari.fy enjoined further work on the project with the decision 

that a 102 statement was required even though location and design approval 

had been given prior to 1970. 

In another case, Civic Improvement Conunittee v. Volpe, concern­

ing a number of roads in the vicinity of Charlotte, a decision that NEPA 

was not applicable was handed down. 189 The court held that, 

The location of the road has been established 
and the constructionrontract has been let, and 
the beginnings of earth moving are taking place. 
Unless super highways are to be outlawed in 
Charlotte, it is unlikely that the route or the 
elevation of the road ..• will be changed by en-
vironmental studies. 190 
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The Civic Improvement decision was similar to the balancing ap­

proach used in Arlington Coalition on Transportation v. Volpe:l 91 

Doubtless Congress did not intend that all pro­
jects ongoing at the effective date of the Act 
be subject to the requirements of Section 102. 
At some stage of progress, the costs of alter-
ing or abandoning the project could so defin­
itely outweigh whatever benefits that might accrue 
therefrom that it might no longer be possible 
to change the project in accordance with Section 
102. At some stage federal action may be so 
'complete' that applying the Act could be consi­
dered a 'retroactive' application not intended 
by the Congress. The Congressional corrnnand that 
the Act be complied with 'to the fullest extent 
possible' means, we believe, that an ongoing 
project was intended to be subject to Section 
102 until it has reached that stage of comple­
tion.192 

The court in Arlington found NEPA inapplicable to portions of the 

highway project which were completed prior to 1970 but required that an 

. t t t t b 1 t d th · · t · 19 3 impac s a emen e comp e e on e remaining por ions. 

Thus, as there is no clearly specified rule for such cases, 

Anderson concludes that 

•.• hybrid cases have been decided according to 
the rule which the Court chooses to apply ..• 
[and that] ... There is a clear conflict among 
the Circuits and onl~ the Supreme Court can es­
tablish uniformity.l 4 

5.2.4. Financial Aspects 

a. Who Pays Court Costs? 

Contributions for financing environmental litigation are becoming 

more difficult to secure and more plaintiffs are seeking either court 

awards for attorneys and £ees for expert witnesses or a portion of a fine 

levied on the defendent in a pollution suit. 195 In some cases, it has been 

possible to obtain costs from organizations such as the Ford Foundation, 
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196 
which provide financial support for many public interest law groups. 

Despite legislation which prohibits the awarding of fees against the 

197 
federal government, several courts in considering NEPA suits have ad-

dressed themselves to the situation. 

198 . 
The courts in GreeneCounty Planning Board v. FPC and Committee to 

Stop Route 7 v. Volpe 199 decided that attorneys' fees were not awardable 

against federal officials. 200 In Committee to Stop Roote 7, it was fur-

tlier decided that such fees could not be awarded against state officials 

201 because NEPA is applicable to federal agencies only. 

In La Raza Uuida v. Volpe, however, the court awarded fees against 

Highway Department officials because the suit helped to " ••• enforce a con­

gressional policy in an environmental action'.' 202 This court ruled that 

three factors should be considered in deciding to award attorneys' fees: 

b, Bonds 

(a) ••• [the] ..• strength of congressional policy, 
(b) the number of people benefitting from the 
litigant's efforts, and (c) the necessit~ and 
financial burden of private enforcement. 03 

As indicated above, private individuals or groups are often the 

plaintiffs in NEPA suits and finances are therefore limited. If such 

plaintiffs were required to post large bonds, their suits would be dropped 

from financial necessity. Anderson views this possibility as " ..• one of the 

largest potential threats" to the Act. 204 While the courts, at the re­

quest of the defendent, could require plaintiffs to post a high bond, they 

205 
have not done this because of the public interest character of NEPA suits. 

Natural Resources Defence Council v. Morton is the leading case in 

h . . 206 tis issue. A preliminary injunction enjoining the sale of oil and gas 

leases on the Outer Continental Shelf was handed down by the court, and 
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the government requested that the plaintiffs post a bond of 750,000 dol­

lars during the first month and 2,500,000 dollars per month thereafter 

for the loss of revenue to the federal government~ 207 The court denied 

this request and set the bond at 100 dollars. At least five other courts 

have set bonds of 100 dollars. 208 

I 1 d h b . 1 b db . d 209 
non y one case to ate · as a su stant1a on een impose. 

A 20,000 dollar bond was posted in Sierra Club v. Laird, where plaintiffs 

210 
sued to enjoin a dredge-and-fill project by the Corps of Engineers. 

In another suit against the Corps, EDF v. Corps of Engineers, a one dollar 

bond was imposed on plaintiffs; this is a clear statement of policy by the 

211 courts. 

5. 3. SCOPE OF THE REQUIREMENTS OF SECTION 102 

Congress through the National Environmental Policy Act, requires 

" .•• all agencies" to include -in " ••• every recommendation or report on pro-

posals for legislation and other major federal actions significantly af­

fecting the quality of the human environment, a detailed statement ••• " 

of the project's environmental impact.
212 

Most of the litigation involv­

ing NEPA has been attempted to determine (i) under what circumstances a 

102 statement is required, (ii) what information such statements must con­

tain, and (iii) the degree of detail with which that information must be 

213 presented. This section of Chapter Five will focus on these questions. 

5.3.1. When is an Environmental Impact Statement Required? 

There is no concrete statement concerning specific guidelines for 

the identification of federal projects which must be bound by the provi­

sions of NEPA. If such a statement existed, it would control the appli-

cability of the legislation in the most fundamental way. Since, however, 
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it has been le f t to the courts to examine the issue on a case-by-case 

basis, court interpretations of the phrases 'major federal actions' and 

214 
'significantly affecting the ••• environment' will be reviewed. 

215 In Natural Resources Defense Council v. Gran¼ the court de-

fined the phrase 'major federal action' as a federal action which" ••• 

requires substantial planning, time, resources, or expenditure. 11216 

The phrase 'significantly affecting the quality of the .human environment' 

was interpreted as " ••. being an important or meaningful effect, direct or 

. d. t b d f t f th h · 11217 in irec , upon a roa range o aspec so e wnan environment. 

A~other court has considered the possibility of a further refine­

ment of the definition process. 218 In Sierra Club v. Hardin, it was sug-

gested that " ••. it may be possible in the future to develop some 'per se' 

categories of major federal actions," to which the 102 requirements will 

219 
automatically apply. Furthermore, the Second Circuit Court in Hanly v. 

Kleindiens½ held that the term'significantly' in 'significantly affecting 

the environment' could be more explicitly interpreted as a question of law. 220 

Thus it would be possible to determine which actions exert significant 

impacts and which do not. Although the decision conceded that the term was 

'amorphous', it suggested that the agencies could settle the question by 

221 applying tests of relative and absolute resultant damages. 

Conversely, Anderson feels t hat, in general, the " ••. courts have 

shied away from developing ready-to-use formulas for applying NEPA. 11222 

For example, the development of 'per se' categories was not considered to 

be a serious possibility in Transcontinental Gas Pipeline Co. v. Hackensack 

M d 1 d D 1 t C . . 223 ea ow ans eve oprnen ommission. The opinion was expressed that the 

question of " ••• whether a project is a 'ma jor Federal action' is, of course, 
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a question which can only be resolved through a careful case-by-case 

analysis.
224 

It was, furthermore, remarked in Citizens for Reid State 

Park v. Laird that, " •.. the statutory language 'significantly affecting 

the quality of the human environment ••• ' is extremely broad and not sus­

ceptible to precise definition. 11225 This opinion is reiterated in Goose 

Hollow Foothills League v. Romney. 226 

Still other courts have reacted differently to these issues by 

treating the phrases 'major federal action' and 'significantly affecting 

the environment' as one test. 227 
The basic assumption in such a treatment 

is that " •.. satisfaction of one criterion automatically carries with it 

228 
satisfaction of the second." Fox implies that some courts which have 

employed the criterion as one test have determined that simply because an 

action is 'major,' it will necessarily have a • •.• significant impact on 

the environment. 11229 However, it appears that most courts which have em­

ployed the 'one-test' theory have switched the order of priority of the 

standards and have determined that, if an action will result in signifi-

cant effects, there is small reason to consider the project's overall size. 230 

In Citizens for Clean Air v. Corps of Engineers, the court went directly 

to the problem of environmental degradation and did not discuss the size of 

h . 231 t e proJect. Similarly, in the court proceedings in Pizitz, Inc. v. 

Volpe, environmental impact alone was considered and it was determined by 

a combined 'one-test' standard that no major adverse impact was apparent. 232 

Other courts have rejected this test and have decided that the 

233 terms are to be judged separately. Thus in Scherr v. Volpe, the court 

held that the proposed prQject " ••. constitutes a major federal action. 11234 

The " ••. second step in the analysis is whether the project is one which 

will significantly affect the quality of the human environment. 11235 
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It may be expected that the complex variety exhibited among the 

various cases which have been tried under NEPA would indicate that any 

manner of classification for determining which projects require impact 

statements must be contrived and thus quite -arbitrary and unwieldy. Some 

examples will serve to illustrate the ranges of scope, magnitude and com­

plexity which are encountered in these cases. 

Projects which have been considered to be 'major federal actions 

significantly affecting' the environment include not only such obvious 

'major actions' as the detonation of a 5-megaton nuclear war-head at 

236 
Arnchitka, Alaska, and a multi-state project under the auspicies of the 

Department of Agriculture for the eradicate of fire ant colonies which 

involved the use of the pesticide Mirex, 237 but also such projects as the 

following where NEPA was also held to be applicable: 

(i) a Corps of Engineers channel-clearing project on a 55-mile 

stretch of the Gila River; 238 

(ii) a HUD loan for the purpose of building a 16-storey university 

dormitory which may have an adverse effect on surrounding prop-

239 
erties; 

(iii) a federal prison planned for a residential area of New York 

C. t 240 
i. Y; 

(iv) the construction of a Tri-service Incinerator at the Walter 

241 
Reed Army Center Annex. 

Some courts have held that NEPA was not applicable and that EIS were not 

required in the following instances: 

(i} the conduct of a mock amphibious training exercise by the 

USMC in an ocean front state park in Maine; 242 
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(ii) the granting of a lease on Indian trust-fund lands by the 

Secretary of the Interior; 243 

(iii) a FPC permit to add a seven-acre addition to an existing 

1 f ·1· 244 natura gas ac1 1ty. 

The variety of cases which is involved frustrates any attempt to 

establish a classification which may be used to determine the limits of 

'major actions' which 'significantly' affect the environment. One notable 

complication in the establishing of classificatory criteria is that many 

decisions which reject the applicability of NEPA are coloured by exten-

t . . . 245 ua 1ng c1rc1mstances. For example, in Citizens for Reid State Park, 

the court was impressed with the fact that the U.S. Navy had taken elabor­

ate precautions from the inception to minimize 'significant' adverse en­

vironmental impact during training exercises and ruled in addition that it was 

not a .major federal action. 246 In Davis v. Morton, NEPA requirements were 

pre-empted by a BIA statute which called for "; ► .enforcement of appropriate 

247 land use regulations, pollution contro.l and health and safety standards." 

A further complication is that a project cannot be viewed in isol­

ation. It has been stated that " ••• the cumulative impact with other pro­

jects must be considered" in determining the scope of a project's impact.
248 

The CEQ guidelines direct that, 

The statutory clause 'major Federal actions 
significantly affecting the human environment' 
is to be construed by agencies with a view to 
the overall cumulative impact of the action 
proposed.249 

In Texas Committee on Natural Resources v. United States, the court com-

1 • d . h th" d" t· 250 p 1e wit 1s 1rec 1ve. In this case, a project to develop a golf 

course complex had been approved by the FHA but the loan had not yet been 
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251 
completed nor had construction begun by January 1, 1970. The court 

held that the case involved " ••• not merely a loan, but an extensive 

federal project, the consequences of which will have substantial and det-
252 

rimental environmental and ecological consequences." In the Alaska 

pipeline case, Wilderness Society v. Hickel, 253 the Department of the 

Interior prepared an EIS which considered only the impact of constructing 

the road which was necessary in order to build the pipeline, but failed 

to consider the impact of the pipeline itself. 254 The court found the 

pipeline to be a 'major federal action' with 'significant' envirornnental 

effects and directed that the EIS be expanded to include the " ••• total 

undertaking.
11255 

Similarly, in United States v. 247.37 Acres, the court 

maintained that the reservoir with which the suit was concerned was merely 

a small part of a larger flood control project which had major environ­

mental consequences. 256 

In sunnnary, it may be said that there appears to be no possibility 

of a definitive statement which can determine when a project might be 

classified as a " ••• major federal action significantly affecting the human 

environment." These terms of reference are relative and lend themselves 

readily to a variety of interpretations. Nevertheless, according to Green, 

most judicial opinions have assumed that the challenged federal actions were 

257 
'major' and 'significantly' affected the quality of the human environment. 

Similarly, Anderson maintains that many cases have resolved the problem 

by assuming that NEPA was intended by Congress to cover all pending federal 

. h . . f. . 1 ff 258 actions tat may cause s1gn1 icant environmenta e ects. 
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5.3.2. Who }lust Prepare the Environmental Impact Statement? 

The Act directs that " ••. all agencies of the Federal Government 

shall ••• include ••• a ••• detailed statement by the responsible official" on 

259 
the environmental impact of proposed actions. Judge Oakes wonders 

whether " ••• the language of the act ••• [is] ••• so broad that Congress could 

be said to have abdicated its authority to set specific procedural guide­

lines by passing the buck to the courts? 11260 This language does leave 

several questions concerning EIS authorship unanswered and the courts have 

once again assumed responsibility for deliberating on this problem. 

In Calvert Cliffs Coordinating Committee v. AEC, the court iridi-

cated that an agency itself must balance all u ••• economic and technical 

261 
considerations." The court ruled that an agency may neither rely on 

prior Congressional authorization nor the satisfying of certain standards 

as final detennination that benefits exceed costs. 26~ 

In some cases, agencies pennitted state or private interests, 

263 
which had applied for licenses, grants or permits, to prepare statements. 

The court ruled explicitly in GreereCounty Planning Board v. FPC, that the 

264 
FPC staff must prepare the 102 statement itself. The FPC was not per-

mitted to rely on the environmental report which had been prepared by the 

applicant, or on the collection of information from others. Finally, the 

court ruled that the draft statement must be prepared before the staging 

. 2~ 
of any public hearing on a proposed federal project. 

Implications from SIPI v. AEC suggest that draft statements may 

be required at an even earlier date under some circumstances. 266 In this 

case, plaintiffs expressed concern over the AEC's research and development 

program for the proposed liquid metal fast breeder reactors. The plain­

tiffs requested that a general impact statement be prepared to apply to 
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the whole program during the planning stages, arguing that statements to 

be produced for each individual facility at a later date, when the program 

d ld b t . f 267 was un erway, wou prove to e unsa is actory. Plaintiffs recognized 

that because of agency connnitment, adverse findings at a later date would 

likely have less impact on program survival. The appeals court ruled in 

favor of the plaintiffs. 268 

It was suggested in Natural Resources Defense Council v. Morton, 

a case concerning the sale of off-shore oil leases, that the President 

might have requested that the Energy Subconnnittee of the Domestic Council 

prepare the impact statement in question instead of the Department of the 

Interior because of the former's greater expertise. 269 The responsibility 

for the statement preparation had fallen to the Department of the Interior 

270 
as no other assignment was made by the President. The court held this 

to be the proper delegation of responsibility under the circumstances because 

the Department of the Interior had initiated the broad energy program res-

271 
ponsible for the sale of the leases. 

Where more than one federal agency is involved in a project, the 

CEQ's 1971 impact statement guidelines state that, 

The lead agency should prepare an environmental 
statement if it is reasonable to anticipate a 
ci.nnulatively significant impact on the environ­
ment from Federal action. 'Lead agency' refers 
to the Federal agency which has primary author­
ity for corrnnitting the Federal Government to a 
course of action with significant environmental 
impact. As necessary , t he Council on Environ­
mental Quality will assist i n resolving ques­
tions of lead agency determination. 272 

Thus, in Upper Pecos Associati on v. Stans, it was held that the 

Forest Service was t he lead agency i n t he construction of a roaa. 273 Al­

though the project was funded by t he Economic Development Agency, the 
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Forest Service was the major sponsor. 
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The legislative history of NEPA indicates that the 102 mandate was 

particularly directed toward the development-oriented agencies because of 

their gross lack of environmental concern. 275 Senator Muskie's remarks 

fronr the floor,before the bill's passage in the Senate, maintained, how­

ever, that the procedures of the 'environmental improvement' agencies 

276 would not be affected in any way by the provisions of the Act. 

Congressman Dingell made a similar statement three days later in the 

277 House. 'Environmental improvement' or 'environmental protection' agencies 

were described at the time of the bill's passage by Senator Muskie as those 

which administered the existing pollution control programs and by Senator 

Jackson as the Federal Water Pollution Control Administration, the Federal 

Air Pollution Control Administration and the Park Service. 278 Despite these 

last-minute attempts to clarify the applicability of _NEPA, considerable 

debate has arisen over tw0 questions, (i) whether or not environmental pro­

tection agencies are required to prepare impact statements and (ii) pre­

cisely which agencies these are. 279 Most environmental protection agencies 

besides the EPA have produced impact statements as a working rule, despite 

C . 1 . h f 1 . 280 apparent ongressiona intent to excuse t em rom comp iance. 

Anderson maintains that this is primarily because the agency programs which 

it was intended to exclude were the ones which later were moved to the EPA . 

from other environmental protection agencies. 281 

In any event, two subsequent suits against the Corps of Engineers 

settled any question that other 'environmental improvement' agencies may be 

· 282 exempted from the 102 mandate. In Kalur v. Resor, the Corps' regula-

tions governing the Refuse Act permit program were found invalid because 

they failed to require 102 statements for the granting of permits to dump 



138 

refuse into the nation's waters. 283 This principle was also upheld in 

the subsequent action of Sierra Club v. Sargent where the court stated 

that the Corps of Engineers must prepare an impact statement on a Refuse Act 

permit issued to Atlantic Richfield Co. 284 In both cases the Corps main­

tained that it was exempt from compliance with NEPA because it was an 'en-

. l . , I 285 viromnenta improvement agency. 
286 

The courts rejected this view. 

The courts have read the act broadly so that nearly every agency 

has been found to be subject to the 102 mandate. The only agency whose 

required compliance remains in question is the EPA itself. 287 

5.3.3. The Content of Environmental Impact Statements 

The National Environmental Policy Act directs all agencies to 

prepare 'detailed statements' on the 'environmental impact' of proposed 

actions.
288 

Agencies are instructed to consider: 

(i) the environmental impact of the proposed 
action; 

(ii) any adverse environmental effects which 
cannot be avoided, should the proposal 
be implemented; 

(iii) alternatives to the proposed action; 
(iv) the relationship between local short-term 

uses of man's environment and the mainten­
ance and enhancement of long-term produc~ 
tivity; and 

(v) any irreversible and irretrievable commit­
ments of resources which would be involved 
in the ~sijposed action should it be imple­
mented. 

The CEQ Guidelines further clarify these requirements. An impact state­

ment should consider: 

The probable impact of the proposed action on 
the environment, including impact on ecological 
systems such as wildlife, fish and marine life. 
Both primary and secondary significant conse­
quences for the environment should be included 
in the analysis. For example, the implications, 



if any , of t he action for population distrib­
ution or concentration should be estimated and 
an assessment made of t he effect of any pos­
sible change in population patterns upon the 
resource base, including land use, water,

2
§8d 

public services, of the area in question. 

139 

While court decisions indicate a traditional reluctance to rule 

on ·the substance of agency findings, they have specified at least three 

major requirements to which agencies should adhere to in the preparation 

f . 291 d drn k d o impact statements. One case which is recognize as a lan ar e-

cision concerning EIS content is EDF v. Corps of Engineers. 292 In this 

case the court identified the first major requirement of NEPA as 'full 

disclosure'. 

At the very least NEPA is an environmental full 
disclosure law •.. the detailed statement re­
quired by Section 102(2)(c) should, at a min­
imum contain such information as will alert the 
President, the Council on Environmental Quality, 
the public, and, indeed, the Congress, to all 
knovm possible environmental consequences of 
proposed agency actions. 293 

This requirement of 'full disclosure' has been adopted in several subse-

294 quent cases. 

Certainly the use of such relatively amorphous terminology as ~e­

tailed' statement, 'significant consequences' and 'full disclosure' may 

complicate the preparation and judgment of impact statement contents. 

One may ask, for example: How detailed? How much is significant? When 

is disclosure full? In answer to such questions, the court in EDF v. 

Corps of Engineers maintained that, 

If perfection were the standard, compliance 
would necessitate the accumu lation of the sum 
total of scientific knowledge of the environ­
mental .elements affected by a proposal. It 
is unreasonable to impu t e to the Congress such 
an edict ... [But] ... the phrase ' ► •• to the fullest 



extent possible' clearly imposes a standard ·of 
environmental management requiring nothing 
less than comprehensive and objective treat­
ment by t he responsible agency •••• Thus, an 
agency's consideration of environmental matters 
that is merely pa~ ~ial or performed in a super­
ficial manner does not satisfy the requisite 
standard. 295 
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Several courts have · agreed simply that the 'full disclosure' impact 

statement must contain sufficient information in adequate detail concerning 

all phases of the proposal in order to all.av the most 'optimally beneficial 

decision' to be made. 296 

A second major requirement which the impact statement must 

fulfill is that of a the balancing of environmental and other factors. 297 

The leading court decision concerning this criteria is Calvert Cliffs: 

In each individual case, the particular economic 
and technical benefits of planned action must be 
stressed and then weighed against environmental 
cost.298 

The court further declares that, 

If the decision was reached procedurally with­
out individualized consideration and balancing 
of environmental factors ... it is the responsi­
bility of the courts to reverse.299 

Similarly, the court in EDF v. Corps of Engineers maintained that cost-

benefit analysis including claims of economic benefit should be included 

in the impact statement.300 

The question which has arisen concerning the balancing of 

interests concerns whether the impact statement as a source of environmental 

information should serve as (i) a part of the balancing process or whether 

it should (ii) contain information i tself concerning other aspects of the 

proposal, thus acting as a single 'decision document' which contains with­

in itself the balancing of interests .30l The courts have handed down 
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fl .. . h .. 302 con 1ct1ng views on tis point. Anderson points out that a major 

advantage of one 'decision document' is that it " ••. creates a single 

. . bl . . .f. . 11303 written, reviewa e, proJect 3ust1 1cat1on. ·However, he further 

maintains t hat a single all-inclusive report runs the risk of allowing 

" ••• project j ustifications and economic and technical considerations to 
304 

swallow up environmental impact analysis." 

A third major area for examination within an impact statement 

. . . 305 
is the consideration of alternatives. Section 102(2)(c) of NEPA re-

306 
quires agencies to consider alternatives to the proposed action. Fur-

ther, Section 102(2)(d) requires the agencies to " ••• study, develop, and 

describe appropriate alternatives to reconnnended courses of action. 11307 

A leading case concerning the subject of alternatives is Natural 

308 
Resources Defense Council v. Morton. This case concerned the adequacy 

of alternatives which were considered in a 102 statement for the proposed 

leasing of federal lands for oil drilling off t he coast of Louisiana. 309 

The Department of the Interior sought to justify the omission of a dis­

cussion of the major alternative course of action which was the increas­

ing of oil imports. It was argued that (i) the project would cause no 

adverse impact, and (ii) the Department of the Interior had no power to 

.. 1 h 1 · f . . · 1 . 310 imp ement t e po icy o increasing 01 import quotas. The court, how-

ever, pointed out that the Interior Department's own impact statement had 

earlier stated that the spillage from drilling would not approach in mag-

311 nitude the pollution caused by the routine discharge from tankers. The 

court thus held that the agency's dismissal of this alternative and others 

was unwarranted and ruled that further investigation of alternatives was 

necessary, regardless of the agency's power to implement them. 312 
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In a corresponding decision, the court in EDF v. Corps of Engineers 

held that the agency must consider such non-structural alternatives to the 

Gillham Dam Project as flood plain manag~ent and subsidized insurance, 
. 313 

which t he agency again had no power to implement. 

Agencies have also been directed to consider the alternative of 

no action at all. In Calvert Cliffs, the court held that the considera­

tion of alternatives must include that of total abandonment. 314 

Thus, the review of alternatives must be as complete as the con-

"d f . 1 . 315 si eration o environmenta impacts. As indicated by several courts, 

then, the failure to (i) adequately consider alternatives, (ii) balance 

environmental and other values, and (iii) make a full disclosure of the 

environmental impacts of a proposal may result in project delay in a NEPA 

suit. Such delay is readily apparent from a review of many of the above 

cases. 

Peterson, in reviewing the scope of NEPA requirements, maintains 

that because of the limitations which NEPA imposes on agency resource 

decisionmaking, federal officials are now required to " ••• act in a manner 

which will restore and maintain environmental quality when conflicts bet­

ween environmental values and other values occur. 11316 This could be con-

strued to mean that agencies may be expected, through the government's pol­

icy statement in Section . 101, to instigate works in accordance with impact 

statement findings. Section 5.4. of this chapter will 'examine the judi­

cial question of substantive right to environmental quality under the 

National Envirornnental Policy Act. 

5.4. SUBSTANTIVE RIGHT TO ENVIRONHE}..l'fAL QUALITY UNDER SECTION 101 

The policies of the National Environmental Policy Act, as stated 
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in Section lOl(a), recognize " ••. the profound impact of man's activitie[s] 

••• " on the environment and the " ••• critical importance of restoring and 

maintaining environmental quality .•• " This Section " ••• declares that it 

is the continuing policy of the Federal Government ••• to use all practi­

cable means and measures ••. to create and maintain conditions under which 

d . . d . h 11317 man an nature can exist in pro uctive armony •.• 

Congress specified six objectives for the fede:r:al government to pur­

sue through its departments and agencies in order to effect these policies. 

Section lOl(b) states: 

In order to carry out the policy set forth in this 
Act, it is the continuing responsibility of the 
Federal Government to use all practicable means, 
consistent with other essential considerations of 
national policy, to improve and coordinate Federal 
plans, functions, programs, and resources to the 
end that the Nation may--

(1) Fulfill the responsibilities of each 
generation as trustee of the envi_ron­
ment for succeeding generations; 

(2) Assure for all Americans safe, health­
ful, productive, and esthetically and 
culturally pleasing surroundings; 

(3) Attain the widest range of beneficial 
us es of the envi ronrnen t without degra.d­
a tion, risk to health and safety, or 
other undesirable or unintended conse­
quences; 

(4) Preserve important historic, cultural, 
and natural aspects of our national 
heritage, and maintain, wherever pos­
sible, an environment which supports 
diversity, and variety of individual 
choice; 

(5) Achieve a balance between population 
and resource use which will permit 
high standards of living and a wide 
sharing of life's amenities; and 

(6) Enhance the quality of renewable re­
sources and approach the maximum at­
tainable recycling of depletable re~ 
sources. 318 
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The issue which the following discussion seeks to evaluate is 

whether or not an agency can be required to adhere to the policies set 

forth in Section 101 once it has complied with the procedural duties of 

Section 102. That is to say, once an impact statement has been prepared, 

can the courts enjoin agency proposals which are inconsistent with the 

declared policy of Section 101? 

5.4.1. Statutory Construction 

An approach which is favored by many experts in attempting to de­

termine the legal scope of Section 101 is that of statutory construction, 

that is, a detailed examination of the language of the Act. 319 Such an 

examination seems to elicit a universal agreement that Section 101 does 

indeed impose judicially enforceableduties upon agency decisionmaking. 320 

Section lOl(a) speaks of " ••• restoring ••• environmental quality ... 

[and] .•. creat [ini) and maintain[in~ conditions under which man and nature 

can exist in productive harmony ••• "321 This language suggests that 

Congress believes that the environmental 'quality' and conditions which 

were once in existence were changed by the 'impact of man's activities' 

and that they must be restored. Arnold maintains that th i s language 

" •.. implies a national desire to return to an earlier and better day when 

'environmental quality' existed, and then to 'maintain' that quality. 11322 

Also he asserts that the use of the word 'critical' indicates that the 

d . . . h l 323 irective is more tan mere ya request. 

In setting forth six enumerated national goals, Section lOl(b) 

is considerably more specific than Section lOl(a). This section states 

that 11 
••• all practicable means, consistent with other essential consider­

ations of national policy .•. ~ust be used] ••• to improve and coordinate 
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Federal. •• programs. 11324 The words 'essential' and 'improve' in this pas­

sage, are of the highest importance. 325 The word 'essential' indicates 

that NEPA is not merely a desirable or important policy, " ••• but occupies 

th h . h t k . h h. h f 1 i · · 11326 e 1g es ran int e 1erarc yo governmenta pr or1t1es. 

contends that this also implies that: 

The policy of NEPA may not override other ••• 
[non-environmenta:ij •.. policies; but that the 
policy of NEPA shall prevail, in the event of 
inconsistency, as against other national pol­
icies not important enought to be character-
ized as 'essentiat•. 327 · 

Arnold 

The word 1 improv~' reportedly carries through the thought, which was begun 

by the words 'restoring' and 'create' in Section l0l(a), that the state of 

the nation's environment left much to be desired.328 

Although Section l0l(c) probably lost a great deal of enforceable 

impact when the wording was changed in connnittee from " ••• each person has 

a ••• right to a •healthful environment ••. " to " ••. each person should enjoy 

a healthful environment," Arnold points out that, in another phrase from 

Section 101, ('-' ••• each person has a responsibility to contribute to the 

preservation ••• of the environment"), the words 'each person' preslllilably 

includes agency administrators and employees and " ••• the use of the word 

'responsibility' indicates again, that something more than a request is 

329 
involved." 

Despite the weighty implication that the language of Section 101 

imposes judicial duties upon federal agencies, most authorities agree that 

the key language to the enforcement of the environmental policy set in 

Section 101 is found in Section 102.330 

The Congress authorizes and directs that, to 
the fullest extent possible: (1) the policies, 
regulations and public laws of the United States 



shall be interpreted and administered in accor- 331 
dance with the policies set forth in this Act ..• 
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Neither 'directs' nor 'shall be interpreted and administered' are sugges­

tive; they both command that the " ••• policies, regulations and public laws 

of the United States .•• [be implemented] .•• in accordance with the policies 

set forth in this A<;:t ••. 11332 A further interpretation of this passage 

appears to be of the utmost importance. It is suggested that since the 

term 'policies' (of the Act) is not restrictive, it must refer to all of 
333 

the policies of NEPA including those in Sec.tion 101. The courts have held 

Section 102 to be applicable to agency action, thus under this interpreta­

tion, Section 101 must also be held applicable. Fox, similarly, argues 

that the goals listed in Section l0l(b) are incorporated in the " ••• pol­

icies, regulations and public laws of the United States, 11334 so that it 

is legally incumbent upon federal agencies to incorporate these goals in-

335 
pr.ovisions of Section to agency duties. He further maintains that the 

103 substantiate this view. 
336 Under this Section, all federal agencies 

are directed to determine whether their policies are inconsistent with 

NEPA policies and, if so, to modify them. 337 Furthermore, in reviewing 

the overall intent of the Act, one may argue that, since agencies are re­

quired in Section 102 to conduct in-depth analyses concerning potential 

environmental impact, it is illogical not to require that these studies be 

d . d . . k. 338 use in agency ecisionma ing. The impact statement supplies readily 

accessible data for this purpose and also for the purposes of a reviewing 

339 
court. 

Finally, the Environmenta~ Protection Agency has said that the ob­

jective of NEPA is " ••• to build into the agency decisionrnaking process an 

appropriate and careful consideration of all environmental aspects of 
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proposed actions. 11340 It may be, however, that merely to require federal 

agencies to disclose the effects of their acts on the environment is less 

likely to achieve this goal than if these agencies are required to incor­

porate such findings into their final plans. 

There exist two other areas of dispute concerning the acceptance 

of the Section 101 environmental policy statement as being judicially re­

viewable. The first concerns the phrase 'to the fullest extent possible' 

341 
in Section 102 which could have been construed as an agency escape hatch. 

The legislative history of the Act, however, indicates that this was not 

intended. 

Thus, it is the intent of the conferees that the 
provision 'to the fullest extent possible' shall 
not be used by any Federal agency as a means of 
avoiding compliance with the directives set forth in 
Section 102. It is intended to assure that all agen­
cies of the Federal government shall comply with 
the directives set out in said section 'to the 
fullest extent possible' under their statutory 
authorizations and that no agency shall utilize 
an excessively narrow construction of its exist- 342 
ing statutory authorizations to avoid compliance. 

Secondly, Fox suggests that the passage in Section 105 which notes 

that the " ••. policies and goals set forth in this Act are supplementary 

to those set forth in existing authorizations of Federal agencies" could 

be held to mean that they are less important than agencies' 'primary 

duties' and therefore are not to be treated as legal duties. 343 Again 

the legislative history of the Act indicates that this is a misconception. 344 

Agencies are required to " ••• conduct their activities in accordance with 

••• NEPA ••• unless to do so would violate their existing statutory author-

. . 11345 1.zat1.ons. 

In surmnary, it may be seen t hat the language of Section 101 appears 

to create real legal obligations for federal agencies. However, without 
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the key language which occurs relatively unobtrusively in Section 102, 

the national environmental statement would probably carry far less poten­

tial force. Section 102(1) in short has the effect of imposing " •.• jud­

icially enforceable duties with respect to the policy standards of Section 

101."346 

5.4.2. Court Enforcement of Section 101 

Legal scholars agree that Section 101 does impose judicially-

· bl d · h · 347 reviewa e uties on t e agencies. Environmentalists appear eager to 

obtain the most complete judicial review of a~ncy actions possible. The 

courts, on the other hand, may prefer to limit such a review as it could 

both open the gates to a flood of litigation and require that the judiciary 

review the substance of agency decisionmaking. 348 

It has been suggested that some of the most " ••• difficult and 

challenging case law of the next few years is going to be that dealing 

with the question" of judicially enforceable duties under Section 101~49 

Thus far the manner in which judges and courts have responded to this 

question has varied significantly. Arnold points out that one major 

difference exists between the decisions which have issued from trial courts 

and those of appellate courts. 350 Most trial courts have rejected the 

idea of the existence of a duty under NEPA to require any action of an 

agency other than compliance with Section 102. 351 These courts have not 

examined the question of whether agency proposals have given adequate 

consideration to the infonnation in the prepared impact statement. In 

Howard v. EPA, plaintiffs challenged the construction of a regional sewage 

treatment plant and the court held: 



These are not issues which are proper for jud­
icial review. They do not present legal prob­
lems, but rather mechanical, logistic, and en­
gineering problems. This court will, therefore, 
not consider them.352 
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Arnold decries the position that courts are for 'legal' and not 

'mechanical' or 'engineering' problems: 

Never mind that staggeringly complex factual 
issues of manufacturing, patentability, con­
struction, and the like are the everyday fare 
of courts and lawyers in tort and contract 
cases.353 

Arnold wonders how the court would :have reacted if the suit had alleged a 

more traditional breach of contract than the above. 354 He suggests that 

the courts would have dealt differently with this case if, for example, 

EPA had contracted with the plaintiff ••• to build 
a sewage treatment plant 'in accordance with the 
best technology practicable at the time of con­
struction 1 

••• [!.n~ ••. that EPA was about to build 
a plant using only secondary treatment methods 
while •.. (Ehe Plaintiff] ... claimed ••. that tertiary 
treatment was both practicable and superior .•• 355 

This is the same type of material which is considered in the 

courts daily and it was not different from that dealt with in Howard v. 

~-356 

The courts •.• are not created to resolve 'legal 
problems'. Litigants are not interested in 
'legal problems'. It is the business of the 
courts to resolve real disputes including dif­
ficult factual issues, even if judge and coun­
sel must in the process become instant experts 
in some technical or scientific field.357 

Many courts retain their historical distaste for challenging 

agency action. In EDF v. Corps of Engineers, 358 the court handed down 

decisions which appeared to constitute a sweeping victory for the plain­

tiffs except concerning requests for enforcement of Section 101. 359 The 

court upheld plaintiffs' standing, swept aside a defense of sovereign 
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immunity, and held that NEPA was applicable although (i) the project had 

been specifically authorized by Congress in 1958, (ii) construction had 

begun in 1963, and (iii) four-fifths of the total costs had been ex­

pended. The court held post-1970 Congressional appropriations to be no 

bar to judicial intervention, held the Corps of Engineers' impact state­

ment to be insufficient, and enjoined construction on the project until 

compliance with NEPA was finalized. But, concerning Section 101, the court 

said: 

Plaintiffs contend that NEPA creates some 'sub­
stantive' rights in addition to its procedural 
requirements ..• the Court disagrees ••• It is 
true that the Act required t he government to 
improve and coordinate Federal plans, functions, 
programs, and resources; but it does not pur­
port to vest in the plaintiffs, or anyone else, 
a 'right' to the type of environment therein ••• 
In the instant case it is clear that the damming 
of the Cassatot will reduce 'diversity and var­
iety of individual choice.' It is apparently 
plaintiffs' view that upon the basis of such 
a finding the Court will have the power,and duty., 
ultimately and finally to prohibit the construc­
tion of the dam across the Cassatot. No reason­
able interpretation of the Act would permit this 
conclusion. 360 

Another example of a district court's refusal to acknowledge any 

substantive rights to S.ection 101 is found in Bucklein v. Volpe: 361 

••• the Act is simply a declaration of Congres­
sional policy; as such, it would seem not to 
create any right or impose any duties of which 
a court can take cognizance •.. It is unlikely 
that such a generality could i2rve as a source 
of court-enforceable duties. 3 

Arnold contends that the reasoning displayed in the suggestion that 

NEPA is 'only' or 'simply' a declaration of Congressional policy " ••. be­

trays a fundamental misconception of what a statute is" and points out 

that all statutes are declarations of Congressional policy which is, 
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'after all', law. 363 D · h f h d · · f h' espite t e act tat a ecision o tis nature 

may be a misrepresentation of the normal relationship that exists between 

Congress and the Courts in law-making, the trial courts have often employed 

the tactic of allowing only procedural enforcement of Section 102. 364 

In general, the appellate courts have been more willing to favor 

the view that substantive review exists under Section 101 of NEPA. 365 

The first case is from the Court of Appeals for the District of Columbia 

Circuit. Calvert Cliffs Coordinating Committee v. AEC held that agencies 

must balance 'environmental' and 'economic' considerations in their ac­

tions.366 Judge Wright said that Section 101: 

••• leaves room for a responsible exercise of 
discretion and may not require particular sub­
stantive results in particular problematic in­
stances •.• (Ibid. at 1112). The reviewing courts 
probably cannot reverse a substantive decision on 
its merits, under Section 101, unless it be shown 
that the actual balance of costs and benefits 
that was struck was arbitrary or clearly gave 
insufficient . weight to environmental values.367 

In reviewing the language of this passage, Arnold points out that the fact 

that the Act's substantive provisions " •.• may not require particular sub­

stantive results ••• [in] •• _. particular problematic instances" means that in 

other instances, particular results may be required, " ••• and the courts 

may enforce such a requirement if necessary. 11368 It follows that if 

" ••• the actual balance of costs and benefits that was struck was arbitrary 

or clearly gave insufficient weight to environmental values," the courts 

may " ••• reverse a substantive decision on its merits, under Section 101. 11369 

Moreover, while the authority to reverse a decision is said to be 'probably' 

limited either to a situation in which an 'arbitrary' " ••• balance of costs 

and benefits" was struck or to cases of clearly giving " ••• insufficient 
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weight to environmental values," the insertion of the word 'probably' may 

. d" d . h f h 1 h "b"l" 37o in icate a esire on t e part o t e court to eave t e possi i ity open. 

In a like response, the court in Natural Resources Defense Council 

Inc. v. Morton, said: 

So long as the officials and agencies have 
taken the 'hard look' at environmental con­
sequences mandated by Congress, the court 
does not seek to impose unreasonable extremes 
or to inject itself within the area of dis­
cretion of the executive as to the choice of 
the action to be taken.371 

This passage suggests that if, on the other hand, a 11 ••• hard look ••. at 

environmental consequences ••. 11 was not taken 11 ••• the court •.• [woul<ij ••• 

seek •.• to inject itself within the area of discretion of the executive 

as to the choice of the action to be taken. 11372 

While both passages are technically dicta, they nevertheless, in­

dicate an inclination on the part of the Courts of Appeals to view 

. 101 f NEP'A . • f . d. · 11 · bl 1 · 373 
Section o fi as consisting o JU icia y reviewa e po icy. 

The wording of Sections 102 (2) (a), (b) have been similarly inter-

preted in a few court decisions. These subsections of Section. 102 direct 

that all agencies shall: 

(A) Utilize a systematic, interdisciplinary 
approach which will ensure the integrated 
use of the natural and social sciences 
and the environmental design arts in plan­
ning and in decisionmaking which may have 
an impact on man's environment; 

(B) Identify and develop methods and proce­
dures, in consultation with the Council 
on Environmental Quality established by 
Title II of this Act, which will ensure 
that presently unquantified environmental 
amenities and values may be given approp­
riate consideration in decisionmaking along 
with economic and technical considerations. 



153 

It may be, therefore, that while a filed and forgotten EIS would satisfy 

the requirements of Section 102(2)(c), the above directives would not be 

satisfied. Some courts have determined that agencies must consider en-

374 
vironmental information in their final decisions, and that such 'con-

siderations' are judicially reviewable. Calvert Cliffs was the first de­

cision to place such an interpretation upon Sections 102(2)(a),(b), 

" ••. The requirements of Section 102(2) must not be read so narrowly as 

to erase the general import of Sections 102(2)(a) and (b). 11375 

A concurring decision was issued by the Fourth Circuit in Ely v. 

Velde. It was maintained that NEPA required the agencies to demonstrate 

h h h "d d . 1 f 376 
tat t ey ave cons1 ere env1rorunenta actors. Such interpretations 

carry the judiciary one step closer to the notion that Section 101 guar­

antees the 'right' to envirornnental quality. 

A careful scrutiny of the language of Section 101 and selected 

subsections of Section 102, therefore, indicates that the policy declar­

ations of the National Environmental Policy Act do indeed offer grounds 

for judicial review of agency actions. The records of several Appeals 

Courts indicate a tendency to uphold this finding but court decisions, 

particularly those of trial courts, still strongly favor a view of NEPA 

which requires compliance with Section 102(2)(c) only. The question to 

be considered at this point then appears to be not so much whether or not 

NEPA creates a court-enforceable righ t, but whether or not the courts will 

in the future choose to enforce this righ t. 
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CHAPTER SIX 

FEDERAL AGENCY REACTION TO NEPA 

6.1. AGENCY REACTION TO CHANGE 

•.• [A]gencies are among the most imperfect crea­
tions ever devised by man. They are timid where 
they should be forceful but arrogant where they 
should listen; they act upon momentary political 
pressure from industry where they should stand on 
principle; they are frequently staffed by incom­
petents and led by knaves; they are secretive 
where they should be open; they treat new ideas as 
a threat to civilization; they resent citizens' ac­
tivities and lawyers representing citizens' inter­
ests as a threat to their prerogatives. 1 

Federal agencies are administrative organizations which are the 

institutional framework of the government complex. They were ori­

ginally devised to promote recognized goals or to solve particular 

problems and are organized around a particular specialization such 

as soil conservation, foreign policy or national security. 2 

As political goals or problems change, agencies have shown 

little capacity to adjust their own missions or procedures to ac­

commodate the new situations.
3 

Liroff argues that this lack of 

flexibility is due to an institutional bias formed as a result of 

4 continual association with particular problems and goals. Simi-

larly, Sax attributes this inertia or 'tunnel vision' to an 'in­

sider perspective' and maintains that although environmentalists 

are demanding an innovative approach to environmental problems, 

they should not expect this of the federal agencies as a general 

5 
rule. 



11lese agencies are said to be (i) essentially unquestion­

ing about the goals of the industries which they regulate, (ii) 

suspicious of, and defensive towards, the questioning public, 

(iii) uncomprehending concerning evidence of environmental degra­

dation and (iv) extremely hostile to challenges to the basic agency 

. . 6 m1.ss1.on. 

In a rather less critical view, Senator Jackson once re­

marked that: 

11lis organization ... [network of mission-oriented 
agencies] ... reflects our earlier national goals 
of resources exploitation, economic development, 
and conquest. Our national goals have, however, 
changed a great deal in recent years. Today 
government organization does not reflect this 
change in objectives and the new demands which 
are being placed on the environment. New approach­
es are required if we are to be successful in the 
management of our future environment.7 

Barr, in a recent study of British water management, demon­

strates that governmental agencies characteristically respond to 

8 change in a series of small incremental steps. Among the range of 

alternatives which are available to agency decisionmakers, only 

those which represent small (or incremental) changes from existing 

policies are seriously considered. 9 11le advantage of incremental 

problem-solving for the decisionmaker is that it substantially 

reduces the range of investigations which must be pursued and, 

thereby, the cognitive exertion which such an undertaking would 

. 10 require. 

Agencies of long standing are less likely to adopt the type 

of rapid policy changes of considerable scope which a recently-

' 11 
organized agency may incorporate into its procedures. 11lis is 

primarily because the new organization is not yet encumbered with 
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an institutional bias and also because it is less likeiy to feel 

undermined by major changes of policy. 

Experience also suggests that changes in agency policies 

or procedures are more likely to occur in response to pressure 

from an external source rather than being initiated by the agen-

12 
cies themselves. In the field of environmental control, agencies 

are becoming increasingly subject to external stimuli for change 

which emanate from the courts, the Congress, the CEQ, the EPA and 

the public. According to Fisher: 

The most important job for the environmental[ist] .•• 
in dealing with governmental agencies is to use 
all available means to persuade, embarass, prod, 
and force those agencies to do the job they should 
be doing anyway. 13 

The 'outsider perspective' which is characteristic of these external 

sources is a principal force in the fight for environmental quality.
14 

The passage of the National Environmental Policy Act of 1969 

was an attempt by Congress to impose a radical change in the poli­

cies and procedures of many federal agencies whose decisions exert 

an impact on the environment. It requires that they implement pro­

cedures to assess this impact and to reassess their policies in the 

light of the federal environmental policies set out by the Act. 

The following sections review the reaction of agencies to this 

specific law. 

6.2. TIIE EPA QUESTIONNAIRE 

In order to determine the extent of compliance with the 

Act by federal agencies, an open_.ended questionnaire was adminis­

tered to the CEQ and the ten regional offices of the Environmental 

15 
Protection Agency during February and March of 1974. The EPA 

175 



was chosen as the optimum source of this information for two reasons. 

Firstly, this agency has jurisdiction over a variety of research, 

monitoring, standard-setting and enforcement activities dealing with 

environmental pollution and would, therefore, be in an excellent 

position to determine the extent of agency compliance. Secondly, 

as a newly-formed agency, it would be less likely to harbour hos­

tility towards public enquiry.
16 

A 46 per cent response to the questionnaire was received. 

The returned questionnaires are on file in the author's records. 

As this ·information is confidential, individual regional respon­

dents will not be identified and quotations will not be footnoted. 

The questionnaire consists of four open-ended questions and space 

is allowed for additional comments by respondents. The questions 

were designed to determine the following: 

(i) what effect, if any, which the Act has had on agency 

decisionmaking; 

(ii) whether or not NEPA has been an effective environmental 

protection tool; and 

(iii) what changes, if any, had taken place in agency res­

ponse to the requirements of the Act between January, 

1970 and January, 1974. 

Respondents uniformly indicated that, despite such prob­

lems as an overall lack of adequately trained personnel, agencies 

have incorporated a new criterion into their decisionmaking. 11 
•••• Now, 

in addition to considering economic, technical, legal, administrative . 

and other traditional factors, agencies must also pay close attention 

to the environmental implications of their actions. 11 This improve­

ment in decisionmaking was felt to be largely due to the exposing of 

agency decisions to public scrutiny. 
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The primary value of the law as a tool for the protection 

of the environment was perceived to rest on the fact that decision­

making by agencies now increasingly incorporates environmental 

considerations at a sufficiently early stage to permit changes to 

be made in development proposals which are necessary to alleviate 

or eliminate damage. EPA officials believe that this situation 

is facilitating project modification and reducing negative impacts. 

Responses to the third question on which information was 

sought from the EPA, have revealed a consistent pattern of agency 

reaction to NEPA's requirements. In general, there has been a 

progressive trend towards greater compliance with the various pro­

visions of NEPA. Although not explicitly suggested by any respon­

dent, the pattern of response appears to be conveniently divisible 

into three phases. Agencies in the various EPA regions appear to 

be arriving at different phases at slightly different times. 

6.2.1. Phase One 

The first phase, which has now terminated for almost all 

agencies, was marked by 'panic' during which agencies were 'reluc­

tant to comply'. They spent part of the first year (1970) in 

•.• trying to avoid the ... [Section 102] •.. 
issues, ... [f]irst because no agency was 
willing to corrnnit its resources and man-
power to a requirement as yet undefined, 
and second because these agencies tradi-
tionally had beert single-purpose-oriented 
and viewed NEPA as an obstruction to the 
carrying out of their missions. 

a. Environmental Impact Statements 

The impact statements produced during this phase were 

said to be little more than 'justification documents'. The language 
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of the Act and the CEQ guidelines which were supposed to clarify 

the Act, did not furnish a clear conception of either what an im­

pact statement should contain or how it should be written. Further­

more, it is not unreasonable to anticipate that the introduction of 

radical changes in the procedures and priorities of highly structured 

. . ld . d f · 17 
organizations wou encounter varying egrees o resistance. 

b. Retroactive Applicability 

Questionnaire respondents noted that the imposition of the 

'retroactive' applicability of NEPA upon federal agencies was 

particularly frustrating for them. 

Had NEPA been applied only to future programs, the 
adjustments could have been made relatively easily 
••• the effort to use NEPA 'retroactively', to en­
quire into decisions alread$ acted upon, is disrup­
tive to existing programs. 1 

Phase one is particularly well-illustrated by the reaction 

of the Atomic Energy Commission (AEC) when suddenly confronted 

by the NEPA requirements as in the case of the Calvert Cliffs suit. 19 

Retroactivity was a primary issue because the licensing of a nuclear 

power plant consists of two steps: (i) the utility which hopes to 

construct a power plant must first apply to the AEC for a construc­

tion permit; (ii) when the plant is virtually complete, an operating 

permit must be issued before the plant may be fueled for nuclear 

20 processes. 

When NEPA was enacted, the construction of many power plants 

was arrested in varying stages of completion because an operating 

permit had yet to be issued. Through a revision of Appendix D 

f 50 f · 1 · 21 h AEC d f o part o its regu ations, t e attempte to exempt rom 

NEPA review those projects for wh ich t he notice of hearing for 
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permits for either construction or operation had been issued prior 

22 
to March 4, 1971. 

In Calvert Cliffs Coord. Comm. v. AEC, the AEC maintained 

that the NEPA requirements applied only to licenses which were 

issued after this date and therefore did not apply to the Calvert 

Cliffs nuclear power plant which had been licensed between January 

23 
of 1970 and March of 1971. In addition, the AEC rules did not 

require hearing boards to consider environmental factors unless 

raised by the regulatory staff or by outside persons. The rules also 

prohibited reconsideration of water quality impacts where a certifi­

cation of compliance with state standards had been obtained. 24 

In rejecting the stand of the AEC, Judge Wright asserted 

the court's belief that the agencies were capable of conforming to 

the requirements of the Act. He commented that " ••• We do not impose a 

25 
harsh burden on the Commission." This decision caused considerable 

26 
consternation at the AEC since the belief that the legislation 

required far more than the AEC could achieve was widely maintained. 27 

It appears, then, that during the initial phase of reaction 

to NEPA, many agencies paid only 'lip-service' to its requirements 

while others were indifferent or actively hostile. However, the 

cumulative effect of " .•• court decisions, pressure from the public 

and the CEQ, and the threat of litigation" provided sufficient 

incentives to agencies to consider more seriously the issue of com­

pliance with the letter if not the spirit of the law. 

6.2.2. Phase Two 

During phase two, which is still evident in some agencies, 

agency response entered a period of 'bare compliance' with the 
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requirements of Section 102. Little discernible change occurred 

28 in agency proposals but it appears that during the later stages 

of phase two, the procedures which were used for the preparation of 

impact statements by some agencies matured significantly. The 

latter reflected the acquisition of an environmentally-oriented 

expertise which has hitherto non-existent or repressed in most 

agencies. During phase two, many of the contentious projects of 

agencies were still of the 'retroactive' type and, indeed, many will 

remain so for several yearso 

a. Procedural Change 

Andrews describes the kind of changes in agency behaviour 

which have been witnessed during phase two as 'retroactive incre­

mentalism', where modifications to existing procedures were mini­

mized to the fullest extent possible, even at the upper levels of 

h d . i . 29 tea min strative structure. 

[T]he •.• response of the agencies to NEPA was to 
move only by small increments in the desired di­
rection, if at all ... beginning with purely pro­
cedural changes such as acceptance and systema­
tizing of new paper work, then making token move­
ments such as the adoption of new policy positions 
••• which might or might not be enforced in practice 
••• and waiting for further signals from the politi­
cal environment before deciding whether to react 
further.30 

The effects of NEPA remained restricted but were undoubtedly 

expanding. Andrews, for example, claims that less than twenty per 

cent of the projects of the Corps of Engineers and the Soil Conser­

vation Service during 1970 and 1971 were influenced in any respect 

by the NEPA requirements and almost two-thirds of these projects 

31 
were merely postponed. 
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There is no doubt~ however, that pressure from external sources 

began to exert a significant influence on the rate of change of 

32 agency procedures. In particular, court decisions which were un-

favourable to the agencies exerted a 'multiplier effect' both on the 

extent of modification of contentious projects and on the amount of 

care and effort which was expended in the preparation of environ­

mental impact statements. 

For example, after the President had permanently enjoined 

the Cross-Florida Barge Canal, and after the courts had halted 

33 
construction of both the Gilham Dam and the Tennessee-Tombigbee 

34 Canal, the Corps of Engineers issued a new policy position to 

accommodate the requirements of NEPA. It advocated a new environ-

35 mental objective for the agency. 

Anderson reveals that the AEC ·also instigated a radical 

policy change after the Calvert Cliffs decision had been handed 

36 
down. At first, the AEC had adopted the position that they would 

37 take the decision to the Court of Appeals. This relatively typi-

cal agency reaction was superceded by a spirit of greater compliance, 

however, after a new chairman was appointed to the agency in August 

of 1971. 38 It is probable, therefore, that this exceptional change 

in agency policy was significantly related to a change in personnel 

which provided new inputs into the established decisionmaking 

process. 

The limited evidence suggests that external pressures have 

been responsible for most instances of change or interference with 

agency procedures but that the changes thus effected have more of­

ten been in the nature of project postponements rather than signifi­

cant project revisions. 39 Project or policy revision is more 



likely to result from such internal stimuli as that which was 

experienced within the AEC after the Calvert Cliffs suit . 

b. Environmental Impact Statements 

In the spring of 1972, the Comptroller General's office 

released a study which was conducted between May of 1971 and May of 

1972 and which had been undertaken to determine whether or not the 

provisions of Section 102 were being " ... uniformly and systemati­

cally implemented" by federal agencies. 40 

A major area of concern of the report was the issue of the 

use of environmental impact statements as decisionmaking tools. 

It was reported that the regular procedures of federal agencies 

were beginning to include the careful considerations of the environ­

mental impact of development projects.
41 

It did not yet appear, 

however, that agencies were making profitable use of this information 

i h · f' 1 d · · k. 42 
n t eir 1na ec1s1onma 1ng. Impact statements have rarely 

been completed in time either (i) to accompany proposals through 

all levels of agency review, or (ii) to be used in the early 

f d . . k. 43 stages o ec1s1onma 1ng. 

One of the agencies which was reviewed in the GAO report, 

the Corps of Engineers, reported that, as a rule, it has completed 

a preliminary evaluation of a project proposal before it prepares 

an impact statement. 44 As a result, the initial justification 

of a project may proceed without the benefit of qualification by an 

impact statement. This situation is crucial because such early de­

cisions often exert greater impact on the environment than decisions 

which are taken in the later stages. Furthermore, although the 

environmental impact of a project can be reduced to some extent 
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in the later stages, it obviously becomes increasingly more diffi­

cult to permanently enjoin a project as the development advances. 

In another study, which was undertaken to determine the 

extent to which NEPA has achieved its objectives, Kreith reached 

45 similar conclusions to those of the GAO. report. He comments that, 

by the time the impact statement was finally available, in 

... many instances, the projects had reached a state 
of technological advancement that made it extreme-
ly difficult to change the plans.46 

It is perhaps not surprising, therefore, that Andrews reached the 

conclusions based on the attitudes of the Corps of Engineers and 

other agencies that the preparation of impact statements was per­

ceive:1 as an additional paper-work burden rather than as a decision-

47 making tool. The GAO report recommended that agencies revise 

their procedures so as to make impact statements available at all 

levels of review, particularly at the earliest stages_ of project 

development. 

The study of Andrews was especially concerned with the reac­

tions to NEPA, during 1970 and 1971, of four federal agencies, the 

Army Corps of Engineers, the Soil Conservat-ion Service, the Tennes-

v 11 A h . d h A . E C . . 48 . . see a ey ut ority an t e tomic nergy orranission. He criti-

cized their environmental impact statements as, in general, consisting 
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of haphazard unsystematic and unquantified information and containing 

only cursory mention of alternatives and uncertainties.
49 

He 

described as 'unsatisfactory' the frequent interjection of unsupported 

judgements or undocumented data. He emphasized, however, that this is 

probably not due to the lack of a well-developed methodology for en­

vironmental impact assessment or to a lack of clarity 



in the law because the statements which were prepared for contro­

versial or contested projects often did not exhibit many of these 

d f
. . . 50 e 1.c1.enc1.es. 

6.2.3. Phase Three 

Phase three, according to questionnaire respondents, is 

characterized by a basic attitudinal change of agencies towards 

the environmental consequences of their actions. For most agencies, 

phase three has arrived or is imminent. 

[A]t this point we are in the change over period 
from simply complying with the letter of the law 
... [phase two] ... to complying with the spirit of 
the law. Some agencies are now taking the law as 
a comprehensive environmental mandate. 

It appears that agencies are beginning to consult impact 

statements at earlier stages of the planning process. 

[P]roject changes are made early enough so that 
they can be incorporated at a minimum of cost 
... [As a result] ... environmental considerations 
are being incorporated more and more into the 
normal administrative decisionmaking process of 
each agency. We see better planned projects as 
a result. 

One EPA official replied that " ... the response is not so much a 

reaction as it was in 1971 but a thoughtful approach to an accepted 

problem." Another respondent developed this line of reasoning 

further: " ... More attention is being directed towards solving 

transportation problems (DOT-wide) as opposed to highway problems 

(FHWA) or aircraft problems (FAA)." Agency decisionmakers are 

adopting a more comprehensive approach to problem solving, based 

upon much wider perspectives. Moreover, in the later stages of 

phase three, federal agencies no longer promote the kinds of environ­

mentally-unconcerned projects which were so typical of five or ten 

51 years ago. 
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Several respondents note that the information which the im­

pact statement has provided to the public concerning agency decision­

making, has helped to make the law an effective tool for citizen 

participation. It is believed that the public is more aware of 

" •.. conservation and utilization of natural resources as a result 

of NEPA." 

In phase three, therefore, the transformation in agency 

attitudes from a forced compliance with the 102 mandate to a true 

concern for the environmental consequences of proposed actions is 

viewed as " ... the most valuable effect of the law so far." One 

government respondent connnented that because of this evolution in 

agency response, NEPA 

... has been one of the most effective tools avail­
ble in the U.S. to protect the environment. It 
has in many cases prevented substantial damage to 
the environment from occurring ... damage which no 
other currently available tools could have fore­
stalled. 

6.3. REVIEW OF AGENCY REACTION 

The three phases of agency reaction to NEPA which were 

identified in the preceding statements were designed to facilitate 

the discussion of change. In fact, the phases are rather arbitrary 

and it is difficult to categorize an agency as belonging completely 

to one of other of the phases. While the EPA questionnaire respon­

dents give the impression that each EPA region appears to be rela­

tively homogeneous in the reactions of its agencies to NEPA, there 

are undoubtedly variations within regions. Although many agencies 

within a region, therefore, may appear to be implementing the spirit 

of the law, there are undoubtedly some which as yet comply grudgingly 

with the letter of the law. 
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To recapitulate, the response of federal agencies to the 

demands of the National Environmental Policy Act has taken the 

form of three incremental phases of adjustment. In the first 

phase, many agencies either over-reacted as a defensive mechanism 

or failed to respond at all. The latter may have hoped that NEPA 

would not interfere with their activities. The Act possessed the 

widest possible application, however, and this was strongly rein­

forced by citizen suits. External pressure gradually compelled 

the agencies to comply with the procedural requirements of the 

Act. At the beginning of phase two, techniques for the prepara­

tion of impact statements began to develop and towards the end of 

this phase, the quality of the statements has notably improved. 

Phase three is iden ti£ ied with a " ... change over from simply co 11r 

plying with the letter of the law." Project planning is improving 

and the indications are that environmentally-damaging project 

proposals are declining significantly in number. 

It may be seen, then, that the enactment of NEPA signalled 

an overwhelming assault on agency practices. Agencies typically 

evolve incrementally52 and most past pollution legislation has 

. d 1 ·· . 1 h 53 w· h h f NEPA require on y incrementa c ange. it t e enactment o 

however, agencies were required to adopt substantial changes rather 

quickly and were subjected to both an indignant public outcry and 

the threat of litigation in the event of non-compliance. The result 

was that a more rapid form of incremental change occurred. The 

agencies adapted the massive new NEPA directive to their own patterns 

of incremental response, but at a substantially accelerated rate 

because of the intense external pressures. 
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It is the conclusion of EPA questionnaire respondents 

that the federal agencies appear to be making substantial progress 

in developing an environmental ethic under the auspices of NEPA. The 

future, however, is not clear. Thus far, the law has been applied 

primarily to individual projects. Perhaps the scope of concern should 

be broadened if environmental upgrading is to be anything other than 

piecemeal. Furthermore, the goodwill of various agencies is not yet 

assured. While both the Corps of Engineers and the Atomic Energy 

Commission have declared a new policy of environmental protection, 

it is difficult to determine how extensive their implementation 

f h 1 . · '11 b 54 o t ese po icies w1 e. 

The sincerity of the AEC, at least, is oalled into question 

in view of its steadfast refusal to prepare a general impact state­

ment on the proposed liquid metal fast breeder reactor program al­

though such a statement would seem a logical outcome .of trends in 

environmental protection since 1970. In the current case of SIP! 

v. AEC, an alarmed scientific connnunity is insisting that impact 

statements be prepared on both the general issue of widespread 

55 commercial use of these reactors and on each specific pilot plant. 

If agencies such as the AEC are not willing to consider the en­

vironmental consequences of broad programs, their newly developed 

environmental ethic may achieve little more than a reduction in the 

rate of degradation of the environment. 

A few examples exist which demonstrate that agencies may ac­

commodate environmental factors without undue hindrance to their 

goals. One example concerns the endangered species of pupfish 

which survives in Death Valley. · This extremely ancient species of 
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fish has adapted itself to a rather extreme ecological desert niche. 56 

These fish are listed in the code of federal regulations as an endanger­

ed species.
57 

Their habitat in Death Valley was being severely threaten­

ed by excessive removal of water from deep wells on surrounding farms, 

since this process was lowering the general water table in the area and 

thus reducing the meagre water supplies in the pupfish holes as a result. 

The Sierra Club began to harass an under secretary of the Interior and 

ultimately threatened to bring a 'mandamus' action against Secretary 

Hickel to compel him to take legal action to protect these fish. 58 

Apparently the government acted very quickly at this point. It conducted 

hydrological and environmental studies and eventually forced the surround­

ing agricultural interests to scale down significantly their pumping 

operations. 

It was indicated .ih a letter to the Sierra Club from the Depart-

ment of the Interior, that the decision to save the pupfish was prompted at 

least in part by the threat of litigation. The letter also commented, 

however, that 

... the filing of a ma.ndamus action could be counter­
productive to our mutual objective of saving the 
pupfish, because we would then be forced to divert 
our efforts to defend this litigation. 59 

A second example with possibly even greater implications concerns 

60 
the case of Zabel v. Tabb. This is the only instance known to the 

author in which a federal agency has relied upon NEPA to defend its own 

environmentally protective actions. In this case, the plaintiff, a ripar­

ian owner, had applied for a permit in 1966 to dredge and fill a portion 

of the Boca Ciega Bay in Florida in order to extend a commercial trailer 

61 
court. This application was denied by the Secretary of the Army in 
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1967 .
62 

In recommending denial, the District Engineer took into consider­

ation the virtua lly unanimous opposition of the public, state and county 

authorities, and the U.S. Fish and Wildlife Service to the project. He 

also noted the environmental damage which the project would cause.
63 

Furthermore, he said that issuance of the permit would be inconsistent 

with the purposes of .the Fish and Wildlife Coordination A~t.
64 

The 

District Court reversed this decision in 1969 on the grounds that the Fish 

and Wildlife Coordination Act was not authority for denying the permit.
65 

This decision was appealed by the Corps and reversed by the Fifth Circuit 

Court in 1970.
66 

The decision essentially hinged on a determination of 

whether the Corps had the authority to deny a permit on environmental 

grounds. The court held that NEPA provided sufficient grounds for denial 

of the permit and noted: 

Although this Congressional Command was not in exis­
tence at the time the permit in question was denied, 
the correctness of that decision must be determined 
by the applicable standards of today ... the Secretary 
of the Army is acting under a Congressional mandate 
... to consider all ... factors.67 

There is little justification as yet for viewing either this case or that 

of the pupfish as syptomatic of a fourth phase of development in the 

future but at least they indicate that the potential for future improve-

ments is virtually boundless, given sufficient motivation and encourage-

ment. 

6.4. CONCLUSIONS 

Under pressure from the Council on Environmental Quality, the 

Environmental Protection Agency, environmental interest groups and the 

general public, the federal agencies have been seen to incorporate at 

least part of the requirements of the Na tional Environmental Policy Act 
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into their policies and procedures. It has been shown that, while the 

agencies normally react sluggishly to a requirement for change, they are 

able, with sufficient motivation, to achieve decidedly positive results 

in favour of environmental interests. Whethe_r or not the compliance of 

federal agencies with NEPA will exert a sufficiently beneficial effect on 

the environment in the future, without a thorough re-examination of broad 

agency policies and traditional goals remains to be seen. It may be that 

the latter process will become part of a naturally occurring 'phase four' 

of agency compliance. If phase four materializes, it will be in large 

measure due to the continued application of government and public pressure. 
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CHAPTER SEVEN 

ENVIRONMENTAL LEGISLATION IN THE 92ND 

CONGRESS (1971-1972) 

7.1. INTRODUCTION 

The 92nd Congress has been hailed as the "~ •• most productive 

environmental session in history. 111 A total of 189 environmental and 

natural resources-oriented laws were enacted in the 1971 and 1972 sessions. 2 

An analysis of the enactments shows that 141 of these dealt with natural 

resources, 40 concerned environmental management directly, and eight 

related to pollution control. 3 Environmental considerations may be 

identified in aspects of 79 of these laws. 4 

Perhaps the major environmental event of the first session was the 

defeat of the administration's Supersonic Transport (SST) appropriations 

bill. 5 Although the President stressed environmental protection as one_ of 

the " ••• Six Great Goals" of his domestic policy in his 1971 State of the 

Union address,6 he nevertheless steadfastly defended and promoted the 

development of this apparently environmentally-damaging aircraft.7 It is 

also arguable that the inclusion of ".;.increasing national economic pros­

perity" as another of the " ••• Six Great Goals 118 constitutes an inconsistency 

of national priorities, since a major by-product of increasing economic 

. 9 prosperity'could be increasing environmental degradation. 

Congress passed two major wildlife protection acts during the 1971 



session. The amendments to the Fish and Wildlife Act of 1956 provided 

penalties for the shooting of wildlife from aircraft, 10 and the Wild 

Horses and Burros Act, provided for the protection of wild free-roaming 

horses and burros on public lands. 11 
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No legislation enacted in 1971 directly amended NEPA but three major 

environmental bills on which action was not completed in the first (1971) 

session12 were enacted toward the end of the second (1972) session.13 

These included (i) amendments to the FWPCA, (ii) a new pesticide control 

bill and (iii) a bill for protecting sea animals. 

7.2. FWPCA - 1972 

7.kl.Legislative History of the FWPCA Amendments of 1972 

A bill designed to (i) amend the Federal Water Pollution Control 

Act of 1970 and (ii) provide a four-year 6.8 billion dollar program to end 

water pollution in the United States by 1985 passed the Senate unanimously 

in 1971. 14 However, the House Public Works Committee did not order its 

version of the bill to be reported until December 15, by which time it 

was too late for a House vote in the first session. Meanwhile, the 

administration criticized the bill on the grounds that it increased federal 

power in water pollution control at the expense of state power. 15 

Both the houses of Congress approved the 1972 version of the bill 

on October ·4. 16 The Administration, however, was still opposed to the 

legislation because it was felt to be 'budget wrecking 1 • 17 The bill 

authorized some 24.7 billion dollars over three years, including more than 

18 billion dollars for state grants for water treatment plants.18 

A presidential veto of the expensive program was not unexpected. On 

September 26, William E. Ruckelshaus, then EPA Administrator, commented that 
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" ••• [1.] f it is not signed we will still go forward on water pollution 

clean up. 1119 Ruckelshaus later put himself in a rather precarious position 

by circulating a letter on Capitol Hill which reconnna1ded the legislation 

to ·the Office of Management and Budget(OMB). He thereby assumed an openly­

opposing stance to the White House position. 20 

Expecting tha·t an outright veto would be both politically damaging 

and would offer Congress a ready opportunity to override this veto, the 

President attempted to employ the 'pocket veto' to hinder the bill by simply 

refusing to sign it. 21 The President has ten days within which to sign a 

bill into law (Sundays excepted)--in this case, until Sept. 17-- or the bill 

automatically becomes law providing that Congress is still in session.22 

If Congress is no longer in session ten days after a bill has been cleared 

for the President's signature, the latter's 'pocket veto' may be legitimately 

employed. The expected adjournment date of Congress had been October 14, 

three days before the deadline.23 

On September 17~h however, Congress had yet to adjourn. Shortly 

before midnight--when the bill would automatically have become law with­

out his signature--the President vetoed the controversial measure. 24 

On October 18, Congress firmly overrode the veto and the 'most comprehensive 

and expensive environmental legislation' in the nation's history, the 
. . 25 

Federal Water Pollution Control Act Amendments of 1972, became law. 26 

The inclusion of several bold provisions within the Act seems to 

represent a fundamental change in the federal approach to dealing with 

water pollution problems. 



198 

7.2.2. Provisions of the Act 

a. TITLE I--Research 

The 1972 amendments outline two major goals for the United States: 

(i) To eliminate the discharge of pollutants into the nation's 

27 
'.Waters by 1985, 

(ii) To achieve wherever attainable the interim goal of superior 

water quality, by July 1, 1983, that is, water quality, which 

is adequate for (a) the protection and propagation of fish, 

shellfish and wildlife, and (b) for swimming and recreation 

28 
purposes. 

The Act proclaims national policy which: 

(i) prohibits the discharge of toxic pollutants; 29 

(ii) provides financial assistance for the construction of publicly-

30 
owned waste treatment plants; 

(iii) directs that area-wide waste treatment planning processes be 

31 developed and implemented in each state; and 

(iv) provides for a major research and development effort to develop 

the technology to eliminate the discharge of pollutants into the 

• I 32 nations waters. 

The Act is to be administered by t he Administrator of the EPA33 who 

is authorized and directed to: 

(i) promote and aid in the funding of comprehensive national,
34 

35 state and local pollution control programs and area-wide 

planning; 
36 

(ii) provide research and development grants for a wide variety of 

37 
pollution problems, including such special pollution problems 

as oil spills, 38 thermal discharges, 39 and acid rnine water 



11 . 40 po ut1.on; 

(1·1.·1.·) .d . . . f h41 d f' prov1. e grants to un1.vers1t1.es or researc an inance 

pilot programs for manpower development; 42 
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(iv) provide for training of personnel in waste treatment or water 

quality management; and 

(v) to.fund special studies of water pollution and quality in 

Alaskan Native Villages43 and of pollution in both Lake Tahoe44 

45 
and the Great Lakes. 

b. TITLE II--Construction Grants 

The purposes of this title are to require, and to assist in, the 

development and implementation of waste treatment management plans and prac­

tices which attain the goals of the Act. 46 This is to be achieved through 

the application of the best practicable waste treatment technology47 on an 

· 48 
area-wide basis, while recycling, reclamation and integrated facilities 

are to be encouraged. 49 

The EPA Administrator is directed to publish guidelines for area­

wide waste-treatment management plans, 50 and the states are required to de-

1 d 1 d 
. 51 

ve op area-wi e panning processes an agencies. These agencies may be 

granted up to 100 per cent federal financing for three years and 75 per 

52 
cent federal financing thereafter. 

The Administrator may make grants to state or local agencies for 

the construction of publicly-owned treatment works up to 75 per cent of 

total costs. 53 Grant applicants are required to submit plans, specifica­

tions and estinates to the EPA, which makes the final grant approva1. 54 

Treatment works projects are required to conform to state and area-wide 

plans and to adopt proportional cost-sharing systems for industrial . and 



55 other users. Some reimbursements of states and municipalities for 

treatment work construction, which had begun prior to 1972, was author­

ized.56 

c. TITLE III--Standards and Enforcements 
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Title III dec1ared the discharges of any pollutants by any person 

to be unlawful. 57 The Administrator is directed: 

(i) to develop detailed water quality information and guidelines 

for the limitation of effluent discharge;58 

(ii) to list categories of industrial pollution sources and set na-

59 tional performance standards for each new source, 

(iii) to list toxic pollutants and prohibit their discharge and to 

set effluent limitations providing for " ••• an ample margin of 

60 safety"; and 

(iv) to ·set effluent limitations for themal discharges. 61 

Furthermore, the Act declares that: 

(i) effluent-control processes for point sources (mostly factories) 

which utilize the " ••• best practicable control technology 

currently available" must be operational by July 1, 1977;
62 

(ii) publicly-owned treatment works require control procedures 

63 
based upon secondary treatment processes by the same date; 

(iii) effluent limitations based on the " ••• best available technol­

ogy economically achievable" are required for the publicly-

64 
owned treatment plants by July 1, 1983. 

In addition, the EPA was given the right of entry to operations which are 

sources of industrial pollution and the right to inspect records and mon-

65 
itoring equipment, and to make appropriate data available to the public. 
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Significantly, t he amendments provide for: 

(i) criminal penalties of between 2,500 dollars and 25,000 dollars 

per day or one year in prison or both; 

(ii) 50,000 dollars per day or two years in prison or both for 

second offenses; and 

(iii) civil penalties of up to 10,000 dollars per day. 66 

The Act, furthennore, declares that the discharge of oil or hazardous 

substances into United States waters is illega1
67 

and it sets civil 

penalties for such discharges. 

d. TITLE IV--Pennits and Licenses 

Title IV establishes a new system of permits for discharges into the 

nation's waters. The permits replace the 1899 Refuse Act permit program. 

This portion of the Act requires that applicants for federal discharge 

licenses or permits must obtain state, interstate agency or EPA certification 

that the discharge will comply with the provisions of the Act. 68 

The Act authorizes that: 

(i) the EPA administrator should issue permits for pollutant 

discharges under certain conditions and if other requirements of 

the Act are met· 69 
' 

(ii) state water pollution con trol agencies should administer t he 

permit program after they have developed plans which meet the 

guidelines to be issued by EPA ;70 

(iii) the Administrator should revoke a state's permit program if 

the state fails to implement the law adequately; 71 

(iv) the Corps of Engineers should i ssue pennits for dumping dredged 
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or fill materials at specific sites. 72 

Title IV further declares permits previously issued under the 1899 

Refuse Act to be valid, but asserts that no new permits may be issued 

under this statute after the enactment of the new Act. 73 The Act also 

se~s procedures for ~ranting EPA permits to dump materials into the oceans 
75 

or coastal waters, 74 and permits for the disposal of sewage sludge. 

e. TITLE V-- General Provisions 

The most significant provisions in Title V include: 

(i) the granting of emergency powers to the EPA Administrator to 

bring suit in district court to stop pollution which presents 

an imminent health or welfare hazard; 76 

(ii) the authorization of citizen suits against the United States 

government, other federal agencies, or the EPA Administrator 

if the citizens have an interest which has been adversely af-

77 fected; and 

(iii) the authorization of loans to small business for water pollution · 

control facilities,78 

7.2.3. Important Aspects of the Amendments to FWPCA 

The FWPCA of 1972 exhibits three aspects of paramount interest: 

(i) The Act is the most expensive environmental bill in U.S. history. 

The Clean Water Restoration Act of 1966, for example, provided 

only 5.7 billion dollars for six years and the FWPCA of 1970 

provided only 7.8 billion dollars for three years, whereas the 

1972 Act provided more than 24.7 billion dollars over three 

years. 

(ii) The Act effects a series of major changes in water pollution 
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control: 

(a) The " •.• change in the enforcement mechanism ••• from water 

quality standards to effluent limitations" is one major 

ff f h 1 · 1 · 79 . Th f 1· e ect o t e egis ation. e program o qua ity stan-

dards without effluent limitations had " •.• not succeeded 

bril{iantly. 1180 

(b) For the first time, the law attacks water pollution from 

all industrial sources and sets specific deadlines to eli­

minate pollution. 

(c) Also for the first time, the law authorizes the federal 

government to seek an innnediate court action against pol­

luters when water pollution offers an innnediate and sub­

stantial endangerment to the health and livelihood of the 

public. The frustratingly lengthy abatement procedures of 

earlier acts are no longer applicable. 

(d) Any person whose interests may be adversely affected by 

pollution now has the right to take court action against 

anyone who violates an effluent standard or limitation, or 

an order issued by the EPA or a state. Should the EPA fail 

to carry out its mandatory requirements under the law, citi­

zens also have the lawful right to sue this· agency. 

(iii) The Act provides exemptions to the impact statement requirements 

of NEPA. 

(a) It exempts the EPA from the necessity of filing impact state­

ments under NEPA, in some circumstances. The EPA is required 

to prepare impact statements only in connection with construe-

tion grants for publicly-owned waste treatment facilities 
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and when issuing permits for discharges of pollutants 

from new sources. Other agency actions and agency policies 

are exempted from the NEPA requirement. 

(b) The Corps of Engineers is exempted from filing impact state­

ments under NEPA for dredge-and-fill permits. 

It appears then that the first two aspects discussed represent a sig­

nificant reversal in the direction and impact of pollution legislation since 

the enactment of NEPA. The purpose of this aggressive Act is to clean up 

the nation's waters and although the EPA has experienced difficulty in meet­

ing many of the deadlines est:a blished by the Act, they are " ..• making pro­

gress .•. that is heartening. 1181 

7.2.4. The Question of ExeQptions from NEPA 

One is not dealing with a direct amendment to NEPA, but the pro­

visions do provide the first instance of the granting of legislative relief 

from the NEPA requirement that an impact statement be prepared. This pro­

vision was an attempt to solve two problems: (i) the general problem of 

whether or not the EPA should be required to prepare impact statements on the 

great majority of its actions, and (ii) the more specific problem of the 

granting of an injunction against the issuance of the EPA permits for dump­

ing under the Refuse Act of 1899. 82 

The legislative history of NEPA suggests that Congress has intended 

that environmental improvement agencies were to be exempted £rem this duty. 83 

However, the court in Kalur v. Resor, enjoined the issuance of Refuse Act 

dumping permits primarily on the grounds that this represented a 'major 

government action' and yet, that no requirement for an impact statement 

existed in the connnission's permit regulations. 84 The Refuse Act was 
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technically administered by the Corps of Engineers but in reality was con-

85 trolled by the EPA • . The government's appeal of the decision was moving 

very slowly and thousands of requests for permits under the Refuse Act be­

gan to accumulate with the Co!"ps of Engineers. 86 

The result was an EPA request for temporary legislative relief from 

87 
the NEPA impact statement burden. This problem was considered in the 

development of the 1972 Amendments to the Federal Water Pollution Control 

Act. 

In response to possible NEPA amendments from this bill and others 

which were-passing through Congress in 1972, a 'Save NEPA' coalition of en­

vironmental groups identified and opposed several bills which, if enacted, 

would reportedly " ••• whittle the Act down to a point where it would become 

absolutely toothless. 1188 The coalition feared that the granting even of 

small concessions in the applicability of NEPA would encourage more sub­

stantial amendments to the Act. 

Representative John D. Dingell, one of the authors of NEPA, main-

tains that such small relief measures as were requested by the EPA are nec­

essary and are " ••• designed to ward off more substantive changes in the NEPA. 1189 

Congress, he says, " •.• is literally dripping with amendments and bills that 

90 
would gut the Act." 

In general, environmental groups are apparently quite satisfied with 

the final outcome of the 1972 amendments to the FWPCA although reservations 

are still held concerning the precedent which was set.
91 

The EPA administra-

tors maintain that " ••. we are in a unique position and giving us an exemption 

will not serve as a precedent for other agencies to make the same demands. 1192 

Dingell argues that " ••. if the environmentalists are not prepared to accept 

this kind of carefully tailored legislation to get around legitimate 
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emergencies, the backlash against NEPA may produce broader and really odi­

ous amendments later. 1193 

7 .3. ATmrrc E1'ERGY ACT A2·IE NDMENTS OF 1972 

A second federal court decision precipitated an attempt to seek 

legislative authority to issue interim operating licenses for nuclear re­

actors without prior preparation of full-scale impact statements. The 

court in the case of Izaak Walton League v. Schlesinger held that approval 

of an op-~rating license was a 'major federal action' and that an impact 

statement must be prepared. 94 Apprehensive that the decision would set 

a precedent for the additional plants scheduled for licensing late in 1973, 95 

the AEC decided to request that the Congress approve a temporary licensing 

96 
program. Four House bills (H.R. 13731, H.R. 13732, H.R. 14056 and H.R. 

13752) and one Senate bill were introduced, each of which was designed to 

grant the AEC the authority to issue interim licenses without a complete 

97 
NEPA review. 

The particular aim of three of the House bills, which were intro­

duced in March, was to amend the Atomic Energy Act of 195498 in order to 

allow the Co!Ilffiission to act on interim license applications with greater 

speed and efficiency. 99 The Senate bill, introduced by Senator Henry M. 

Jackson, wa 3 intended to directly amend NEPA by adding a new section (num­

bered 106) to authorize the President to exempt any project from the pro-

. . f h. A f 180 d b d 1 · lOO visions o tis ct or ays y ec aring an emergency. In May, 

following considerable debate in both t he House and the Senate, agreement 

was finally reached on a new House version, H.R. 14655, which was approved 

and which amends the Atomic Energy Act as P.L. 92-307. Section 192(a) pro­

vides: 



.•. that application for a temporary operating li­
ce~se may be made at any time after filing (1) the 
report of t !:i.e advisor y committee on Reactor Safe­
guards; (2) t he AEC Regulatory Staff's safety anal­
ysis; and (3) in t he case of an application for an 
operating license, filed on or before September 9, 
1971, if the final detailed statement required 
Section 102(2)(c) is not completed, the Connnission 
must sa~isfy the applicable requirements of NEPA 
prior to issuing any temporary operating license. 
Following submission of an application for a tem­
porary license, the Commission must hold a hearing 
with expedited p~ocedures .•• and full disclosure 
of natural facts. 11101 
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Through this amendment, the AEC is granted clear statutory authority 

to issue interim licenses, which undoubtedly eliminates some problems of 

administration. However, public hearings, which may be quite lengthy, are 

· 11 . d 102 st1 require . In addition, it appears that AEC is not forever exempted 

from the obligation to prepare impact statements since the bill does not 

103 
directly amend NEPA. 

The fourth of the House bills, R.R. 13752, was introduced in April 

by Representative Dingell as a companion bill to R.R. 14655. 104 Its pro­

posals exemplified the AEC strategy at the time and were intended to amend 

NEPA in order to allow the AEC interim licensing without full compliance 

with Section 102(2)(c). 105 A substantial controversy existed in Congress 

concerning the merits and necessity of this bill. It passed the House but 

met with considerable opposition from the environmental Lobby in the 

Senate and was still under review in the Senate Interior and Insular Affairs 

106 
Connnittee at the session's end, after the companion bill had been passed 

into law. This was an important defeat for the AEC strategy. 

The final result of the AEC attempt to obtain temporary legislative 

relief from NEPA, then appears to be the procurement of the. short-term right 

to accelerate some licensing procedures. Exemption from the necessity to 
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prepare impact statements, however,was not obtained. The exact meaning of 

the Act is not certain, however, as its language is ambiguous and the in­

terpretations of individual senators and experts in environmental legisla­

tion vary widely. 

7 .4. OTHER MAJOR ENVIRONMENTAL MEASURES PASSED IN 1972 

Congress enacted several environmentally-oriented measures in 1972 

which did not attempt in any manner to amend NEPA. As these reflect a grow­

ing congressional concern for environmental protection which has surely been 

influenced in part by the 1969 Act, they deserve mention here. However, 

since they do not change the meaning of, or limit the application of, NEPA 

in any manner, they will be reviewed only briefly. 

7.4.1. The Federal Environmental Pesticide Control Act of 1972 

A House bill which strengthened federal pesticide laws was intro­

duced in 1971 but was not enacted until 1972. The Federal Environmental 

Pesticide Control Act of 1972107 replaces by amendment the Federal Insecti­

cide, Fungicide and Rodenticide Act of 1947, which was primarily a labeling 

108 
law. The new law requires all pesticides to be registered with the EPA, 

which imposes controls on their use. 

The Act states that: 

(i) protection of the environment is the explicit criterion of the 

regulation of pesticides; 

(ii) all pesticides must be registered in one of two classifications 

related to either general or restricted use. Restricted-use 

pesticides may only be applied under the direct supervision of a 

certified applicator of pesticides, and may sometimes be subject 
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to further restrictions; 

(iii) applicators will be certified t hrough state programs which are 

set up under federal jurisdiction; 

(iv) manufacturing establishments must be registered, and infonna­

tion concerning labels, claims to be made, directions for use, 

the chemical formula and test results must be included in the 

registration application; 

(v) a federal indemnity must be paid to manufacturers and owners 

of pesticides which are banned by the Act; and 

(vi) the EPA is authorized to conduct research and to set up a 

national monitoring system for pesticide residues. 109 

Environmentalists and many members of Congress have directed con­

siderable criticism towards the indemnity provision. They claim that this 

clause will cost the government millions of dollars and will tend to inhi­

bit the EPA from utilization of the. suspension mechanism. 110 House debate 

on the bill elicited the statement from Rep. Sidney R. Yates (D-Ill.) that 

the bill " ••• even with its good provisions, may still be inadequate to 

protect the environment. But one thing is certain: it will protect the 

pesticide manufacturers. 11111 

In spite of this provision, t he new pesticide measure is viewed by 

most environmentalists as a great improvement over the 1947 Federal In­

secticide, Fungicide and Rodenticide Act. 

7.4.2. Marine Protection, Research and Sanctuaries Act of 1972 

During the 91st Congress; the CEQ proposed to the President a 

national policy on ocean dumping whereby t he EPA would exercise regulatory 

authority over ocean disposal of all waste materials. 112 Several 'ocean 
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dumping' bills were introduced in this session which attacked the problem 

from several different approaches. The bill which eventually became the 

'Ocean Dumping' Act (H.R. 9727) originated in the House Connnittee on 

Merchant Marine and ·Fisheries and cleared Congress October 13, 1972, after 

being held up in conference for most of a year. 113 

The new law, the Marine Protection, Research and Sanctuaries Act of 

1972 (P.L. 92-532), contains three titles on ocean dlllllping: 

Title I concerns the regulation of dumping. The dumping of radio­

logical, chemical or biological warfare agents and high-level radiological 

wastes is absolutely prohibited. Permits are required for the transporting 

and dumping of all materials (except fish wastes in some areas) into the 

oceans. The Corps of Engineers issues permits for dredge spoils and the 

EPA for all other materials. Dumping sites, usually beyond the continental 

shelf, are to be designated by the EPA. The Act also contains a provision 

which permits citizens to file suits. 

Title II concerns research which would lead to feasible alterna­

tives to all ocean dumping. The basic research· objective of the law is to 

find ways to minimize or to end all ocean dumping within five years. 

Title III deals with marine sanctuaries. The Secretary of Commerce 

is authorized to designate sanctuaries which should be preserved or restored 

for their resource, recreational, ecological or aesthetic values. Areas 

which have been designated as marine sanctuaries require special authoriza­

tion from the Secretary of Connnerce for dumping permits.114 

7.4.3. Noise Control Act of 1972 

The first federal legislation on noise pollution was enacted in 

1968 when Congress directed the Federal Aviation Administration (FAA) to 
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establish rules and re gulations to control the noise from aircraft. 115 

Noise pollution ha s also been attacked in the courts as a public nuisance 

116 but enforcement is difficult and haphazard. Recently, some localities 

have established local and state laws and ordinances concerning this prob-

117 
lem. 

118 
The 1970 Clean Air Act directed the EPA to establish an Office 

of Noise Abatement and Control. The primary responsibility of this Office 

was research. Information supplied both from the Office of Noise Abate­

ment and Control and from extensive congressional hearings formed the 

basis for the Noise Control Act of 1972 (P.L. 92-574). 119 

Major provisions of the Act include the following: 

(i) EPA is directed to develop and publish information relating 

to permissible levels of noise for the protection of public 

health and welfare. 

(ii) The EPA Administrator is then required to set noise-emission 

standards for products which have been identified as major 

sources of noise. These include products in the categories of 

construction equipment, transportation equipment (except air­

craft), all motors and engines, and electrical and electronic 

equipment. The EPA has the authority to require the labeling 

of these products as to their noise-generating characteristics. 

Mislabelling of products is subject to fines of up to 25,000 

dollars per day and to i mprisonment for up to one year. 

(iii) The Administrator is directed to conduct a comprehensive study 

of aircraft noise and the effects of cumulative exposure to air- . 

craft noise. The study should result in regulation proposals 



212 

to t he FAA on controlling aircraft noise and sonic booms. 

The FAA is not obligated to accept t hese proposals if it be­

lieves t h ey are unsafe, technologically or economically i nfeas­

ible, or not applicable to certain aircraft. The relationship 

of t he EPA to the FM will continue to be one of review and con-

1 . 120 su tation. 

7.4.4. Marine Mammal Protection Act of 1972 

Another environmental bill which failed to pass the 92nd Congress 

in the first session but which was approved in 1972 was a measure which 

proposed a federal permit program to restrict the killing of marine mam­

mals. The bill encountered substantial opposition from the conunercial 

fishing lobby and was returned to the Hou.se Merchant Marine and Fisheries 

Connnittee to be reintroduced into the second session. 121 

Major provisions of the Marine Mannnal Protection Act of 1972 (P.L. 

92-522) include the following: 

(i) A permanent moratorium is set on the killing of most sea mamals 

and the import of their products. Mammals which are protected 

include seals, sea lions, whales, porpoises, dolphins, sea 

otters, manatees, walruses and polar bears. 

(ii) There are exceptions to t he ban. Pennits will be issued to 

take marrnnals for scienti f ic research and public display, and a 

two-year exemption was granted to the fishing industry to allow 

them to devise methods to reduce the accidental porpoise fatal-

ities which accompany t una netting. Native peoples who depend 

on t hese mammals for subs i s t ence and for the production and 

merchandising of authentic native articles will be permitted to 
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continue their mammal-harvesting activities. 

(iii) A Marine Mammal Commission is created by the Act. The fed­

eral government is directed to undertake research concerning 

these mammals and their interaction with their environment. 

A total s um of 32 million dollars was appropriated for admin­

istration and research. 122 

7.4.5. Coastal Zone Management Act of 1972 

The 92nd Congress considered more than 200 land use policy and 

123 
planning measures. The most significant environmental land use measure 

which passed into law was the Coastal Zone Management Act of 1972 (P.L. 92-

583).124 This Act passed the Congress on October 12, and was signed into 

law by the President on October 27. 

The Act provides for: 

(i) the establishment of a national program for the use, protection 

and development of U.S. coastal zones. The program is to be 

administered through federal grants to the states to help them 

develop coastal management programs under federal guidelines. A 

total of 186 million dollars has been appropriated for opera-

tions. 

(ii) The National Oceanic and Atmospheric Administration of the De­

partment of Commerce will exercise administrative authority over 

the program and will be responsible for reviewing plans, con­

trolling grants, and coordinating federal activities relating 

125 to coastal zone management. 

7.5 ADDITIONAL CO NGRESSIONAL ACTIVITIES 

Other activities of the 92nd Congress whuch concern NEPA included 
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hearings and debates on legislation which was intended to amend this Act but 

which were not enacted. 

NEPA was the focus of four days of oversight hearings before a 

joint session on the Senate Committee on Public Works and the Committee on 

Interior and Insular Affairs.
126 

Despite considerable criticism of NEPA by 

witnesses, no legislative action resulted. 

Several bills which related to NEPA, or which were intended to 

amend that Act, underwent considerable debate in both sessions of Congress. 

There was significant support for the initiation of a federal environmental 

data storage system. A bill designed to develop such a system was enacted by 

Congress but vetoed by the President. 127 Other proposed measures which would 

have had the effect of reinforcing NEPA include 

(i) a bill to fund and establish a nonprofit environmental policy 

institute designed for " .•. systematic environrrental problem­

solving and policy-oriented research .•• "; 128 and 

(ii) a second bill which would establish state and regional environ­

mental laboratories for the purposes of research, planning, man­

agement and education. 129 

In addition, several bills were introduced which would have effected both 

procedural and substantive changes in the Act. These included measures to: 

(i) amplify the scope of NEPA to include the explicit consideration 

of social, economic and cultural factors in the definition of the 

'human environment'; 
130 

(ii) to include in the Act the timetables for agency compliance with 

NEPA which are now found in the CEQ guidelines; 131 

(iii) to culminate the impact statement preparation process with a 
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132 
mandatory hearing; and 

(iv) to broaden the scope of judicial review to include the situa­

tions where agency action constitutes an 'impairment or degrad-

• I 'f h . 133 ation o t e environment. 

Still other proposals were considered which concerned the siting 

f f · 1 · · 134 · 1 1 d 1 · bl. k d . . 1 o energy aci 1ties, nationa an use po icy, pu ic wor s an regiona 

135 
development, preparation procedures for impact statements accompanying leg-

136 137 
islative proposals, the Alaska pipeline right-of-way, prohibition of 

dumping in the New York bight, 138 and many others. 

7. 6 CONCLUSIONS 

The 92nd Congress was surely the most environmentally aware and 

active Congress in United States history. This phenomenon stemmed both from 

the fact that the public and their legislators have acquired a more sophis­

ticated understanding of natural systems and from the impact, both positive 

and negative, of NEPA and related measures on agency, executive and legisla-

tive processes. 

The conflict which is developing between the energy and the environ­

mental lobbies in Congress is probably indicative of a similar, more personal 

conflict within the American people, a struggle between the desire for a vi­

· tal physical environment and what is often a conflicting desire for the luxury 

and material weal t h of an industrial society. 

Energy interests have provided the major impetus to many attempts 

to seek legislative relief from NEPA. The utilities lobby carries consi­

derable weight in Congress, and is reportedly " ••. one of the best financed in 

the country and capable of unlimited distortion. 11139 The environmental lobby, 

however, has grown rapidly and developed many strong allies in Congress where 

it has not been idle. 
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Moves to win 'temporary' or 'emergency' relief from the Act have 

been viewed variously as " .•. necessary to cope with emergency situations 11140 and 

" ••• designed to ward off more substantial changes, 11141 and conversely, as 

" .•. the next step in a battle by ... federal agencies and the industries ..• to 
142 

avoid the mandate of the Act." 

The effects of the activities of these two components of the legis­

lative process have been the heightening of Congressional interest in envir­

onment-related problems and a flurry of legislation directed towards (i) ob­

taining relief from the requirements of NEPA, (ii) resource protection and 

(iii) clarification and enhancement of the Act. 
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CHAPTER EIGHT 

SUMMARY AND CONCLUSIONS 

This study has set out to investigate the U. S. National 

Envir onmental Policy Act (NEPA) with respect to the following: 

its legislative formulation, judicial interpretations of the legal 

obligations of federal agencies under the provisions of the Act, the 

character of federal agency compliance, and the prospective influence 

of subsequent legislation upon the scope of its provisions. The 

following specific topics were considered: 

(i) the status and effectiveness of environmental litiga­

tion prior to the enactment of NEPA; 

(ii) the statutory meaning of the language of the Act; 

(iii) judicial interpretations of the requirements of the Act; 

(iv) the manner in which federal agencies have accomodated 

the legal obligations within their regular procedures; and 

(v) the effects upon NEPA of legislation which was enacted dur­

ing the 91st and 92nd Congresses (1970-1972). 

8.1. SUMMARY 

8.1.1. Modes of Environmental Protection before 1970. 

It is demonstrated that t~e rights of private citizens and 

groups to initiate litigation in cases of environmental degradation 

rest somewhat tentatively upon three l egal precepts, the public trust 



doctrine, the Ninth Amendment to the U. S. Constitution and the 

nuisance doctrine. These three precepts were all utilized in en­

vironmental law suits prior to 1970. Usually, however, only the most 

facile of legal minds were able to achieve even superficial successes 

wi th these legal tools. The probability that · such litigation would 

fail was especially grea t when suits were brought against governmental 

agencies. This was primarily because the judiciary has been tradi­

tionally unwilling to postpone or prevent entirely the implementation 

of decisions which have been taken by administrators and technical 

experts from co-equal branches of government, unless these decisions 

contravene a direct Congressional mandate. 

Doctrines and legal strategies which require skillful tacti­

cal manipulations by environmental lawyers, if they are to assist 

the conservationist or ecological cause, do not offer a substantial 

guarantee to citizens of a satisfactory environment. Prior to 1970, 

private citizens and groups were unable to bring suit under the 

pre-existing legislation.The water pollution legislation which evolved 

between 1888 and 1970 was found to be characterized by half-measures 

and built-in delays. Successive amendments to the Federal Water 

Pollution Control Act (FWPCA) of 1948 seemed to be more ·retrogressive 

than progressive. Several on-going problems were noted in relation 

to this Act and later amendments: 

(i) abatement procedures were lengthy, intricate and confusing, 

and favoured the alleged polluter in that they discouraged 

all but the most persistent pollution fighters. 

(ii) Only the Attorney General was eligible to file suits against 

alleged polluters. 
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(iii) Neither the FWPCA nor later legislation was part of a 

comprehensive pollution control scheme so that much 

overlap and duplication of effort resulted. 

(iv) Insufficient funds were allocated for the building of the 

waste-treatment control facilities which were advocated 

by the FWPCA. 

(v) No authorized procedure existed prior to 1966 for the col­

lection of proof of the existence of water pollution, and 

the 1966 provision required only that a report on emissions 

be filed after action had been initiated, so that it was 

not available for the filing of the initial charge. 

(vi) The division of authority between the states and the 

federal government was unrealistic. 

The FWPCA proved to be ineffective as pollution control legis­

lation, especially since the rate of pollution of the nation's waters 

increased dramatically after 1948. Only one suit was ever prosecuted 

under this Act. 

8.1.2. Statutory Provisions of NEPA 

Partially to overcome some of these ongoing difficulties, 

Congress included five significant provisions within NEPA. These 

were: 

(i) the declaration of a national policy of environmental 

protection and enhancement; 

(ii) the institution of an action-forcing provision which 

would compel agency compliance with this policy; 

(iii) the creation of the President's advisory Council on 

Environmental Quality (CEQ); 
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(iv) the establishment of an annual presentation from the 

CEQ, the Environmental Quality Report; and 

(v) the augmentation of research on environmental systems. 

Section 102 (2) (c) (the action-forcing provision of the 

Act) requires that federal agencies must prepare detailed written 

environmental impact statements (EIS) for all development proposals, 

including legislative proposals, where environmental impacts are an­

ticipated. These EIS are required to consider: 

(i) any unavoidable adverse impacts; 

(ii) alternatives to the main proposal and impacts of the 

alternatives; 

(iii) the relationship between the short-term gains and long­

term productivity; and 

(iv) any 'irreversible and irretrievable' commitments of 

resources. 

11te EIS are to be circulated to local, state and federal agencies for 

comment and must accompany the development proposal through the 

decisionmaking channels. Copies of the EIS are to be submitted to 

the President and the CEQ and are to be available for public scrutiny. 

It was the intent of Congress that the exposure of agency 

decisionmakers to concrete reports of projected environmental damage 

would foster ·an environmental consciousness in future development 

planning. 

8.1.3. NEPA in the Courts 

When NEPA was formulated, . many members of Congress viewed its 

language as meaningless rhetoric. The courts, however, approved the 

standing of private citizens to sue in cases of alleged 'violation' of 
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the Act. Furthermore, the courts discounted agency claims to 

sovereign immunity. In general, the courts acted in accord in 

interpreting the mandate of NEPA as a requirement that EIS should 

accompany proposals for 'all major actions significantly affecting 

the environment. ·' 
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A major conflict arose because the courts determined that the 

Act was 'retroactively' applicable, that is, that EIS were required for · 

developments which were in the planning stages or partially completed 

by January 1st, 1970. Considerable delay of projects occurred while 

EIS were prepared, and if the quality of the latter were challenged 

in court, there was further delay. 

Attempts to obtain judicial affirmation of legal obligations 

within NEPA's policy statement (Section 101) have so far been largely 

unsuccessful. Most court decisions, particularly earlier decisions, 

have not agreed that NEPA guarantees a 'right' to a healthful and 

salubrious environment. Agencies, therefore, have not been required 

to alter or abandon projects because of an EIS prediction of adverse 

environmental impacts. Many legal scholars, however, argue that the 

policy statement of Section 101 places a legal obligation upon 

federal agencies to incorporate environmental goals within planning 

decisions. Some recent court decisions have, in fact, required that 

agencies demonstrate that they have 'considered' environmental impact 

data during planning. 

Although some projects have been altered and a few have been 

abandoned as a result of court actions, the most characteristic out­

come of litigation has been a temporary project delay, with its 

attendant waste of resources, and frustration and embarrassment. 
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Such experiences have provided incen tives to federal agencies to under-

take more environmentally-conscious planning. 

8.1.4. Agency Reaction to NEPA 

The reactions of federal agencies to NEPA have followed a 

three-phase pattern of compliance: 

(i) In phase one, most agencies ignored the Act. 

(ii) In phase two, the considerable pressure from citizen-initiated 

law suits resulted in a grudging acceptance of the task of 

EIS preparation, although the EIS were of dubious quality. 

(iii) In phase three, there were improvements in both the quality 

of EIS and in the attitudes of agencies towards environmen­

tal values. 

Within the latter stages of phase three, agencies have begun to incor­

porate the findings of EIS into their decisionmaking and fewer instances 

of development proposals which are grossly insensitive to environmental 

values may be cited. The improvement in the spirit of compliance is 

linked in part to the dissipation of much of the early frustration as 

'retroactive' projects finally proceed. 

8.1.5. Environmental Provisions since 1970. 

Of great importance in 1970 was the President's Reorganiza-

tion Plan No. 3, which created the Environmental Protection Agency (EPA). 

The EPA was expected to implement and co-orclinate U. S. environmental 

protection programs and measures, including NEPA. 

Important measures of the 1970 session of Congress included the 

Environmental Quality Improvement Act, which was designed to apply the 

NEPA provisions expressly to public works activities, Section 309 of the 

Clean Air Act, which gave to the EPA extensive powers to observe and 



report on instances of environmental damage, and the Federal Aid High­

way Act which was concerned with highway impacts, particularly noise, 

on adjacent landuses. 

Many bills were introduced into the 92nd Congress in 1971 and 

1972 which were designed to debilitate the Act but very few changes in 

the scope and procedures of NEPA were effected. The 1972 amendments 

of the FWPCA dealt with the controversial dumping permit program. 

This was originally conducted under the auspices of the Refuse Act of 

1899, under which all permits were subject to the NEPA provisions. 

The revisions directed the EPA to prepare EIS only for new pollution 

sources. 

The Atomic Energy Act (AEA) of 1954 was amended to permit the 

interim licencing of nuclear power plants which had been almost com­

pleted when NEPA was enacted. The impact of this legislation on NEPA 
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was significantly reduced, however, when a companion bill, which was 

designed to exempt the AEC from the preparation of EIS during the limited 

interim licencing period, failed to pass Congress. 

Several other bills which involved environmental questions 

were enacted by the 92nd Congress but none amended NEPA. 

No major environmental bill cleared the first session of the 

93rd Congress (1973), a situation which was in marked contrast to the 

activities and achievements in 1972. It appears that such issues as 

energy shortages have stalled the drive to improve environmental 

quality. 

8.2. CONCLUSIONS 

U. S. environmental protection legislation has undergone radi­

cal changes since 1969. The National Environmental Policy Act has been 



largely responsible for the dramatic rate of improvement which has 

been witnessed in this field. In retrospect, it is now apparent that 

the Act abruptly overcame many of the obstacles to this progress. 

For example, it identified those areas of potential environmental 

degradation which could satisfactorily be protected through the 

courts. Pri~ate citizens were effectively granted the right to sue 

government agencies for alleged breach of NEPA's provisions. More­

over, the publicity which is now given to agency goals and proposals 

has meant that groups or individuals with vested interests such as 

agency officials, conservation groups and the public at large can 

be far better informed than formerly on environmental matters. 

The establishment of the EPA immeasurably increased the ability 

of the government to consolidate its environmental programs so as to 

reduce duplication and overlapping jurisdictions. Furthermore, the 

EPA has shown itself to be sincerely dedicated to its mission. 

The discomfiture of federal agencies and their early hostility 

to the provisions of NEPA are hopefully beginning to dissipate. The 

agencies have undoubtedly suffered grave harassment and frustration up 

to the present. Many federal development projects were involved in 

costly delays while attempting to accommodatethe NEPA 102 requirements 

within existing administrative systems. There was a strong element of 

external force behind early agency attempts to comply with the Act for 

which the incredible volume of citizen-initiated litigation was largely 

responsible. By incremental adjustments, however, it now appears that 

agencies are becoming more willin~ to seek approaches to development 

which are consistent with environment al protection. One sign of 

this is that EIS are being produced earlier in the planning process 

and their findings are being considered in more projects. The 
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courts ar e also expanding , by small incr ements , t he scope cf their 

decisions in favour of more stringent protection of the environment. 

While it has been shown that federal agencies are ill-suited 
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to rapid procedural adjustments and that the ju~iciary is often fear­

ful of setting reckless precedents, Section 102 (2) (c) of NEPA has 

nevertheless been successfully implemented in most cases. However, 

compliance with Section 102 should not be perceived as an end in itself. 

EIS may be produced 'en masse' and yet the rate of environmental degra­

dation will not necessarily be substantially reduced. 'The federal 

government cannot claim to be employing " ... all practicable means and 

measures to promote environmental quality until: 

(i) the policy statement in Section 101 is recognized by the 

judiciary as creating an enforceable public 'right' to a 

salubrious environment and, 

(ii) the newly-developing environmental ethic, now beginning 

to be applied on a project-by-project basis, permeates the 

highest level of decisionmaking and is applied to broad 

agency policies and national goals. The full potential 

of the Act will be realized when these measures are un­

equivocally adopted. 

The history of the government's enforcement of,and compliance with, the 

NEPA requirements indicates that these measures could be implemented 

in time through incremental adjustments. 'This will depend, howev~r on 

various important external forces. 

'The climate of national opinion will significantly influence future 

trends. The importance of this factor has already become apparent 

in the four years since the enactment of NEPA. Until 1973, there was 

enthusiastic public support for environmental goals as evidenced by 



the considerable environmental litigation and the mass of Congressional 

resource-related legislation. In 1973, however, not a single environ­

mental bill was enacted. National attention was preoccupied with the 

energy crisis and this may be seen as a possible force weakening 

the drive for improved and stricter environme.ntal legislation enforce­

ment. Major bills, which were concerned with lowering the adverse 

environmental i mpact of strip mining and the disposal of acid-mine 

wastes were defeated by a Congress which was fearful of the rapid 

increase in energy costs. 

The EPA and conservationists, however, argue that the effort 

to improve the environment is not responsible for, or related to, the 

energy crisis except insofar as they both stem from the same source. 

A move to control the rate of increase in energy costs through a 

diminishing of the proportion of total cost allocated to environmental 

protection may receive considerable support in a nation which sees its 

comfortable world position in danger. It is too early to discern 

whether or not a backlash towards NEPA will develop in the light of 

resource-supply problems. 

The National Environmental Policy Act has been a powerful tool 

because of the intensity of its use by interested parties. It poten­

tially could become an environmental 'Magna Carta'. This will depend 

entirely upon the future use to which it is put by the public, Congress, 

environmental lawyers, agencies and the courts. If present trends are 

extrapolated into the future, however, the existence of the Act could 

render the future environment of the nation significantly more desirable 

than it is at present. 
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Many problems have become apparent during the course of this 

study which o f fer potentially rewarding lines of future research. There 

is a grave need for improved techniques in the preparation of EIS. In 

this respect, a review of existing EIS would .be most fruitful. Case 

studies are required to determine the effectiveness of NEPA in stemming 

the rate of environmental degradation in local situations; and also on 

a broader scale. The significance and scope of state legislation with 

provisions which resemble those of NEPA require investigation. Finally, 

the prospects for incorporating the objectives of NEPA within broad 

national and regional planning processes are worthy of consideration. 
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APPENDIX A 

NATIONAL ENVIROfil!ENTAL POLICY ACT OF 1969 

TITLE I 

Declaration of National Environmental Policy 

Sec. 101. (a) The Congress, recognizing the profound impact of man's 
activity on the interrelations of all components of the natural environ­
ment, particularly the profound influences of population growth, high­
density urbanization, industrial expansion, resource exploitation, and new 
and expanding technological advances and recognizing further the critical 
importance of restoring and maintaining environmental quality to the over­
all welfare and development of man, declares that it is the continuing 
policy of the Federal Government, in cooperation with State and local 
governments, and other concerned public and private organizations, to use 
all practicable means and measures, including financial and technical as­
sistance, in a manner calculated to foster and promote the general welfare, 
to create and maintain conditions under which man and nature can exist in 
productive harmony, and fulfill the social, economic, and other require­
ments of present and future generations of Americans. 

(b) In order to carry out the policy set forth in this Act, it is 
the continuing responsibility of the Federal Government to use all prac­
ticable means, consistent with other essential considerations of national 
policy, to improve and coordinate Federal plans, functions, programs, and 
resources to the end that the Nation may--

(1) Fulfill the responsibilities of each generation as trustee of 
the environment for succeeding generations; 

(2) Assure for all Americans safe, healthful, productive, and es­
thetically and culturally pleasing surroundings; 

(3) Attain the widest range of beneficial uses of the environment 
without degradation, risk to health or safety, or other undesirable and 
unintended consequences; 

(4) Preserve important historic, cultural, and natural aspects of 
our national heritage, and maintain, wherever possible, an environment 
which supports diversity, and variety of individual choice; 

(5) Achieve a balance between population and resource use which 
will permit high standards of living and a wide sharing of life's amen­
ities; and 

(6) Enhance the quality of renewable resources and approach the 
maximum attainable recycling of depletable resources. 

(c) The Congress recognizes t hat each person should enjoy a health­
ful environment and that each person has a responsibility to contribute 
to the preservation and enhancement o f t he environment. 
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Sec. 102. The Congress au t horizes and directs that, to the fullest 
extent possible: (1) t he policies, regulations, and public laws of the 
United Stat es shall be interpreted and administered in accordance with 
the policies set forth in t his Act, and (2) all agencies of the Federal 
Government shall--

(A) Utilize a s ystematic, interdisciplinary approach which will 
insure t he integrated use of the natural and social sciences and the 
environmen tal desi gn ar t s in planning and in decisionmaking which may 
have an impact on man's environment; 

(B) Identify and devel op methods and procedures, in consultation 
wi th t he Council on Environmental Quality established by title II of 
t his Act, wh ich wi ll insure that presently unquantified environmental 
amenities and values may be given appropriate consideration in deci­
sionmaking along with economic and technical considerations; 

(C) Include in every recorranendation or report on proposals for 
legislation and other major Federal actions significantly affecting 
the quality of t he human environment, a detailed statement by the 
responsible official on--

(i) The environmental impact of the proposed action, 
(ii) Any adverse environmental effects which cannot be avoided 

should the proposal be implemented, 
(iii) Alternatives to the proposed action, 
(iv) The relationship between local short-term uses of man's 

environment and the maintenance and enhancement of long-term 
productivity, and 

(v) Any irreversible and irretrievable connnitments of resources 
which would be involved in the proposed action should it be imple­
mented. 

Prior to making any detailed statement, the responsible Federal offi­
cial shall consult with and obtain the connnents of any Federal agency 
which has jurisdiction by law or special expertise with respect to any 
environmental impact involved. Copies of such statement and the com­
ments and views of the appropriate Federal, State, and local agencies, 
which are authori zed to develop and enforce environmental standards, 
shall be made available to the President, the Council on Environmental 
Quality and to the public as provided by section 552 of title 5, 
United States Code, and shall accompany the proposal t hrough the ex­
isting agency review processes; 

(D) Study, develop, and describe appropriate alternatives to re­
connnended courses of action in any proposal which involves unresolved 
conflicts concerning alternative uses of available resources; 

(E) Recognize the worldwide and long-range character of environ­
mental problems and, where consistent with the foreign policy of the 
United States, lend appropriate support to iniatives, resolutions, 
and programs designed to maximize international cooperation in anti­
cipating and preventing a decline in the quality of mankind's world 
environment; 

(F) Hake available to States, counties, municipalities, institu­
tions, and individuals, advice and information useful in restoring, 
maintaining, and enhancing the quali ty of the environment; 

(G) Initiate and utilize ecological information in the planning 
and development of resource-orien ted projects; and 



(H) Assist the Council on Environmental Quality established by 
title II of this Act. 
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Sec. 103. All a gencies of the Federal Government shall review their 
present statutory authority, administrative regulations, and current pol­
icies and procedures for the purpose of detennining whether there are any 
deficiencies or inconsistencies therein which prohibit full compliance 
with t he purposes and provisions of this Act and shall propose to the 
President not later than July 1, 1971, such measures as may be necessary 
to bring their authority and policies into conformity with the intent, 
purposes and procedures set forth in this Act. 

Sec. 104. Nothing in section 102 or 103 shall in any way affect the 
specific statutory obligations of any Federal agency (1) to comply with 
criteria or standards of environmental quality, (2) to coordinate or con­
sult with any other Federal or State agency, or (3) to act, or refrain 
from acting contingent upon the reconnnendations or certification of any 
other Federal or State agency. 

Sec. 105. The policies and goals set forth in this Act are supplemen­
tary to those set forth in existing authorizations of Federal agencies. 

TITLE II 

Council on Environmental Quality 

Sec. 201. The President shall transmit to the Congress annually 
beginning July 1, 1970, an Environmental Quality Report (hereinafter re­
ferred to as the "report") which shall set forth (1) the status and con­
dition of the major natural, rnanmade, or altered environmental classes of 
the Nation, including, but not limited to, the air, the aquatic, includ­
ing marine, estuarine, and fresh water, and the terrestrial environment,. 
including, but not limited to, the forest, dryland, wetland, range, ur­
ban, suburban and rural environment; (2) current and foreseeable trends 
in the quality, management and utilization of such environments and the 
effects of those trends on the social, economic, and other requirements 
of the Nation; (3) the adequacy of available natural resources for ful­
filling human and economic requirements of the Nation in the light of ex­
pected population pressures; (4) a review of the programs and activities 
(including regulatory activities) of the Federal Government, the State 
and local governments, and nongovernmental entities or individuals with 
particular reference to their effect on the environment and on the con­
servation, development and utilization of natural resources; and (5) a 
program for remedying the deficiencies of existing programs and activ­
ities, together with recorrnnendations for legislation. 

Sec. 202. There is created in the Executive Office of the President 
a Council on Environmental Quality (hereinafter referred to as the 
"Council"). The Council shall be composed of three members who shall be 
appointed by the President to serve at his pleasure, by and wi,th the ad­
vice and consent of the Senate. The President shall designate one of 
the members of the Council to serve as Chairman. Each member shall be a 
person who, as a result of his training, experience, and attainments, is 
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exceptionally well qualified to analyze and interpret environmental 
trends and infonnation of all kinds; to appraise programs and activities 
of the Federal Government in the light of the policy set forth in title 
I of this Act; to be conscious of and responsive to the scientific, eco­
nomic, social, esthetic, and cultural needs and interests of the Nation; 
and to fonnulate and recommend national policies to promote the improve­
ment of the quality of the environment. 

Sec. 203. The Council may employ such officers and employees as may 
be necessary to carry out its functions under this Act. In addition, the 
Council may employ and fix the compensation of such experts and consul­
tants as may be necessary for the carrying out of its functions under 
this Act, in accordance with section 3109 of title 5, United States Code 
(but without regard to the last sentence thereof). 

Sec. 204. It shall be the duty and function of the Council--
(1) To assist and advise the President in the preparation of the 

Environmental Quality Report required by section 201; 
(2) To gather timely and authoritative information concerning 

the conditions and trends in the quality of the environment both 
current and prospective, to analyze and interpret such information 
for the purpose of determining whether such conditions and trends are 
interfering, or are likely to interfere, with the achievement of the 
policy set forth in title I of this Act, and to compile and submit 
to the President studies relating to such conditions and trends; 

(3) To review and appraise the various programs and activities 
of the Federal Government in the light of the policy set forth in 
title I of this Act for the purpose of determining the extent to 
which such programs and activities are contributing to the achieve­
ment of such policy, and to make recommendations to the President 
with respect thereto; 

. (4) To develop and recommend to the President national policies to 
foster and promote the improvement of environmental quality to meet 
the conservation, social, economic, health, and other requirements 
and goals of the Nation; 

(5) To conduct investigations, studies, surveys, research, and 
analyses relating to ecological systems and environmental quality; 

(6) To document and define changes in the natural environment, 
including the plant and animal systems, and to accumulate necessary 
data and other information for a continuing analysis of these 
changes or trends and an interpretation of their underlying causes; 

(7) To report at least once each year to the President on the 
state and condition of the environment; and 

(8) To make and furnish such studies, reports thereon, and recom­
mendations with respect to matters of policy and legislation as the 
President may request. 

Sec. 205. In exercising its powers, functions, and duties under this 
Act, the Council shall--

(1) Consult with the Citizens' Advisory Committee on Environmental 
Quality established by Executive Order No. 11472, dated May 29, 
1969, and with such representatives of science, industry, agricul­
ture, labor, conservation organizations, State and local governments 
and other groups, as it deems advisable; and 
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(2) Utilize, to the fullest extent possible, the services, fac­
ilities and infonnation (including statistical information) of pub­
lic and private agencies and organizations, and individuals, in or­
der that duplication of effort and expense may be avoided, thus as­
suring that the Council's activities will net unnecessarily overlap 
or conflict with similar activities authorized by law and performed 
by established agencies. 

Sec. 206. Members of the Council shall serve full time and the Chair­
man of the Council shall be compensated at the rate provided for Level II 
of the Executive Schedule Pay Rates (5 u.s.c. 5313). The other members 
of the Council s hall be compensated at the rate provided for Level IV of 
the Executive Schedule Pay Rates (5 U.S.C. 5315). 

Sec. 207. There are authorized to be appropriated to carry out the 
provisions of this Act not to exceed $300,000 for fiscal year 1970, 
$700,000 for fiscal year 1971, and $1 million for each fiscal year there­
after. 

Approved January 1, 1970. 
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DEPARTMENT OF GEOGRAPHY 

UNIVERSITY OF VICTORIA 

QUESTIONNAIRE - AGENCY RESPONSE TO NEPA 

Dear Sir, 

The fo llowing questionnaire is designed to help gather information for my M.A. thesis 
concern ing the viability of the 1969 Notional Environmental Policy Act (NEPA). 1 would 
appreciate it very much if you would answer eac h question in the manner which you feel 
is most appropriate. 

Thank you very much for your help. 
Christianna Stachelrodt-Crook 

1. What effect, in your opinion, has NEPA had on federal agency decision making in 
relation to resource management? 

2. Could you describe any changes there have been in the manner in which federal agencies 
have responded to this legislation between the time it was enacted in December 1970 and 
today. 



2. 

3. Do you fe el that federal agency C'.) rnpl ia nce with NEPA has been restricted to the 
prodvc.tion of environm e nta l imF. · ::ta:2 ::,enr, 1 o r a re agencies responding to this 
legis la ti o n a s a comprehensive env ironmental protection mandate ? 

4. How effective do you think this law has been as a tool for the protection of the en­
vironment? 

COlv\MENTS -

OFFICIAL TITLE OF RESPONDENT 

242 



APPENDIX C 

* ANNOTATED LIST OF SELECTED MAJOR COURT CASES CITED 

1. United States District Courts 

Environmental Defense Fund v. Corps of Engineers, 324 F. Supp. 878, 
2 ERC 1173, 1797, 1 ELR 20079, 20366 (D. D.C. 1/27/71, 7/27/71). The 
court granted a preliminary injunction against further construction of 
the Cross-Florida Barge Canal. The court held that a 102 statement was 
required for further actions even though the project was begun before 
January 1, 1970. The case was later consolidated with others involving 
the canal and transferred to M.D. Fla. for pretrial proceedings. 

Environmenta 1 Defense Fund v. Corps of Engineers, 325 F. Supp. 749 
2 ERC 1260, 1 ELR 20130 (E.D. Ark. 2/19/71), 4 ERC 1097 (E.D. Ark. 5/5/72). 
Plaintiff environmental groups sued to enjoin further construction of the 
Gillham Dam, on which the Corps has prepared an environmental statement 
under Section 102 (2) (C). The court upheld plaintiffs' standing and held 
that NEPA was applicable even though the project was partially constructed 
prior to January 1, 1970. On the merits, the court rejected plaintiffs' 
argument that Section 101 creates an enforceable duty not to undertake 
environmentally damaging projects. However, it found the environmental 
statement legally inadequate and enjoined further construction until the 
Corps has complied with Sections 102 (2) (A), (B), (C), (D) of NEPA. In 
a later opinion, the court vacated the injunction because an amended 102 
statement submitted by the Corps of Engineers met the full disclosure 
requirements of NEPA. The court found that although the amended 102 
statement was not as fair and impartial and objective as if it had been 
co~piled by a disinterested third person, it did present a record upon 
which a decisionmaker could arrive at an informed decision. 

Environmental Defense Fund v. Corps of Engineers, 331 F. Supp. 925, 
3 ERC 1085, 1 ELR 20466 (D. D.C. 9/21/71). The court granted a preliminary 
injunction against construction of the Tennessee-Tombigbee Waterway. It 
ruled that the plaintiffs had made a sufficient showing of noncompliance 
with NEPA to warrant an injunction pending trial. The case has since been 
transferred to the N.D. Mississippi, without opinion. 

Environmental Defense Fund v. Corps of Engineers, 4 ERC 1408 (N.D. 
Miss. 8/4/72). A class action suit was brought for the users of the 
Tombigbee River, seeking to halt construction of the Tennessee-Tombigbee 
Waterway for both substantive (Section 101) and procedural violation of 
NEPA. In dissolving the preliminary injunction the court ruled that NEPA 
does not create substantive rights which allow for the challenging of a 
project on its merits, and that the procedural requirements had been met in 
the impact statement. 

* All of these case descriptions are verbatim quotations from "NEPA Court 
Decisions", 102 MONITOR, Vol. 3, No. 9 (October, 1973), pp. 2-62. 
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Environnenta l De fense Fund v. Ha rdin, 325 F. Supp. 1401, 2 ERC 
1424 , 1 ELR 20207 (D.C. 4/14/71). The court ruled that the Department of 
Agriculture's fir e ant control program, involving dissemination of the 
pestici de Mirex , was a ma j or action requiring an enviro nmental statement 
unde r Section 102 (2) (C) of NEPA. However, it refused a preliminary 
injunction a gainst the program, on the ground that the Department had 
perfor med a dequate studi e s of the pro gram's environmental effects and had 
prepared an environmental stat eme nt discussing those effects in sufficient 
detail to satisfy all procedural requirements of Section 102 (2) (C). 

Getty Oil Co. v. Ruckelshaus, 4 ERC 1141 (D. Del. 5/10/72 and 5/12/72). 
The court held that t he Environmental Protection Agency (EPA) is not 
required to prepare a 102 statement when it issues a compliance order 
pursuant to Section 113 of the Clean Air Act. The court denied plaintiff's 
motion for a preliminary injunction staying the effect of a compliance date 
set forth in an EPA compliance order in a proceeding involving the Delmarva 
Power Plant. The court found that a 102 statement was not required where 
an agency had prosectorial discretion but had no discretion to amend or 
grant a variance from the law. 

Izaak Wal t on League v. Macchia, 2 ERC 1661 (D. N.J. 6/16/71). The 
court upheld the plaintiff's standing to sue private developers and the 
Corps of Engineers to stop the developers from dredging in navigable 
waters under a Corps permit. The court also rejected the defenses of 
sovereign immunity and laches, and continued the case for trial. The suit 
challenges the validity of the permit under NEPA and other federal laws. 

Izaak Wal t on League v. Schlesinger, 337 F. Supp. 287, 3 ERC 1453, 
2 ELR 20039 (D. D.C. 12/17/71). The court granted a preliminary injunction 
against the AEC's issuance of a partial operating license for the Quad 
Cities nuclear reactor pending completion of the NEPA review of the 
application for a full operating license. The court held that the partial 
license was itself a major action requiring a 102 statement. However, the 
court refused to consider the plaintiffs' claim that the AEC should have 
prepared a 102 statement on its rules implementing NEPA, holding that 
that question could be reviewed only in a U. S. court of appeals. The 
AEC appealed the decision. The appeal has since been mooted by an out of 
court settlement between the plaintiffs and the applicant. 

Kalur v. Resor, 335 F. Supp. 1, 3 ERC 1458, 1 ELR 20637 (D. D.C. 
12/21/71). In an action to review the Corps of Engineers' regulations 
governing the Re fuse Act permit program, the court found the regulations 
invalid in two respects: (1) the regulations permitted the issuance of 
permits for discharges into non-navigable tributaries of navigable waters; 
and (2) they fail e d to require 102 statements for the issuance of permits. 
The court enjoined further issuance of permits under the program. The 
decision has been appealed. 

Lathan v. Volpe, 4 ERC 1487 (W. D. Wash. 8/4/72). In a case involving 
I-90 crossing Lake Washington and ent ering Seattle, the defendants, having 
filed an impact statement, moved for the dissolution of an earlier pre­
liminary injunction which had been ordered by the Court of Appeals (Lathan 
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v. Vo l pe , 3 ERC 1362 9th Cir. 1971). The court found the statement to 
be inade quate, however, in its assessment of several environmental 
impacts and ordered t he defendants to prepare and circulate a new state­
ment in compliance with NEPA, with the filed statement to be considered 
a draft. 

Morningside -Lenox Pa rk Assn. v. Volpe, 334 F. Supp. 132, 3 ERC 1327, 
1 ELR 20629 (N. D. Ga. 11/12/71). The court preliminarily enjoined 
further work on Interstate 485 in Atlanta, holding that a 102 statement 
was required for further actions even though location approval was given 
before January 1, 1970. 

National Helium Corp. v. Morton, 326 F. Supp. 151, 2 ERC 1372, 1 ELR 
20157 (D. Kan. 3/27/71). The courts held that the Secretary of the 
Interior's cancellation of contracts for federal purchase of helium con­
stituted a "major action" requiring an environmental impact statement 
under Section 102 (2) (C) of NEPA, and that the contractor had standing 
to seek compliance with this requirement. The court issued a preliminary 
injunction against termination of the contracts until the Secretary 
complied with NEPA. The injunction was subsequently affirmed by the 10th 
Circuit. 

Natural Resources Defense Council v. Morton, 337 F. Supp. 165, 167, 
3 ERC 1473, 2 ELR 20028 (D. D.C. 12/16/71, 12/17/71) . The court pre­
liminarily en joined a proposed sale of leases for oil and gas extraction 
on the Outer Continental Shelf off eastern Louisiana. The court held 
that a substantial question had been raised about the legal sufficiency 
of Interior's 102 statement, particularly in the scope of alternative 
actions discussed. The decision was affirmed on appeal. 

Natural Resources Defense Council v. Morton, 337 F. Supp. 170, 3 ERC 
1623, 2 ELR 20071 (D. D.C. 2/1/72). The court was asked to dissolve its 
preliminary injunction against a proposed sale of leases on the Outer 
Continental Shelf, on the basis of an addendum to the Interior Department's 
102 statement supplementing the discussion of alternative courses of 
action in the original statement. The court held that the statement as 
supplemented did not comply with Section 102 (2) (C), because the addendum 
had not been circulated to other agencies for additional connnent. 

Sierra Club v. Hardin, 325 F. Supp. 99, 2 ERC 1385, 1 ELR 20161 
(D. Alaska 3/25/71). The courts upheld the standing of conservation 
groups to challenge the Forest Service 's sale of timber in Tongass Nation­
al Forest as violative of NEPA and other statutes. However, the court 
fourrl that the Forest Service's reliance on the report of a panel of con­
servationists complied with NEPA "to the fullest extent possible" in view 
of the advanced stage of the transaction at the time of NEPA's passage. 
It found the claims unde r other statutes to be barred by laches. The 
decision has bee n appea l e d. 
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2. United State s Courts of Appeal 

~ert Cliffs' Coo rdinating Comm. v. AEC, 449 F. 2d 1109, 2 ERC 
1779, 1 ELR 2034 6 (D.C. Cir. 7/23/71). The court found the AEC's rules 
for implementing NEPA in licensing nuclear power plants invalid in four 
r e spects: (1) the rules failed to require hearing boards to consider 
environmental factors unless raised by the regulatory staff or outside 
persons; (2) they excluded nonradiological environmental issues in all 
cases where t he notice of hearing was published before 3/4/71; (3) they 
prohibited reconsideration of water quality impacts where a certification 
of compliance with state standards had been obtained; and (4) they failed 
to provide for environmental review of cases in which a construction 
permit had been granted prior to NEPA's effective date but the time was 
not yet ripe for granting an operating license. 

Connnittee for Nuclear Responsibility v. Seaborg. 3 ERC 1126, 1210, 
1256, 1 ELR 20469 (D.C. Cir. 10/5/71, 10/28/71, 11/3/71). The court 
reversed a surmnary judgment for defendants, holding that plaintiffs had 
alleged a legally sufficient claim that the AEC's 102 statement on the 
underground nuclear test Cannikin was deficient under NEPA. The court 
later upheld the district judge's order requiring release of Government 
documents, which were not part of the 102 statement, discussing environ­
mental aspects of the proposed test. However, the court refused to stay 
the test pendente lito. Finally, after release of the documents, the 
court refused on national security grounds to delay the test -- without 
deciding whether NEPA had been satisfied. (The Supreme Court later 
upheld this refusal.) 

Environmental Defense En ineers 4 ERG 1721 (8th 
Cir. 11 28/72). Plaintiffs had successfully enjoined the continuation of 
construction of Gillham Dam, subject to the preparation of an environ­
mental impact statement. Defendant subsequently filed the required 
document with the district court, and simultaneously filed a motion for 
surmnary judgment, requesting the court to dissolve and set aside the 
injunction. Plaintiffs appealed from the court's granting of the 
judgment, arguing both the statement to be inadequate, and the defendant's 
administrative determination to have been arbitrary and capricious, in 
violation of Section 101 of NEPA. The court found the statement to have 
met the procedural requirements of the Act. Additionally it found the 
district court to have been in error in its ruling that NEPA does not 
create substantive rights, but found here that the defendant had not 
violated the substantive aspects of NEPA. 

Greene Cnunty Planning Bd. v. FPC, 455 F. 2d 412, 3 ERG 1595, 2 ELR 
20017 (2d Cir. 1/17/72). On a petition to review an FPC authorization 
for the Galboa-Leeds transmission line, the court found the FPC's pro­
cedures for implementing NEPA deficient. The court ruled that the FPC 
staff must itself prepare a draft 102 statement, prior to the public 
hearing, rather than treating as the draft statement the environmental 
report prepared by the applicant. However, the court refused to disturb 
the authorizations for two other transmission lines, despite noncompliance 
with NEPA, because the petitioners had failed to object to those authori-
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zations or to seek court r eview of them within the time allowed by 
statute . Finally, the court de cline d to require the FPC or the 
applican t t o pay the expense s i ncurred by the petitioners in challenging 
the authorizations. (The Government's petition for~ . is pending.) 

Hanly v. Kleindienst, 4 ERC 1785 (2nd Cir. 12/5/72). The case refers 
to the proposed construction of the Metropolitan Correction Center (MCC), 
which wo uld consist of an office building and a jail, in Manhattan. 
Earlier in the case, the appellate court, reversing in part a decision of 
the district court, granted a preliminary injunction against further con­
struction, ruling that GSA had failed to consider all relevant factors in 
making its .determination that a 102 statement was not required. (Hanly v. 
Mitchell, 460 F. 2d 640 ~ ·4 ERC 1153 (2nd Cir. 5/17 /7 2), cert. denied 41 
U.S. L.W. 3247, 4 ERC 1745 (U.S. Nov. 7, 1972))(Hanly I)~ere, the 
plaintiffs renewed their application for a preliminary injunction, con­
tending the negative declaration to be merely a rewrite of the earlier 
one. The district court denied the plaintiff's motion, and appeal was 
brought. The court found it to be necessary that the statement discuss 
the effects of the jail's possible use as a drug treatment center, and 
its impact upon the surrounding area's crime rate. It therefore remanded 
the case, with instructions that GSA address this issue, and certain other 
challenged findings of fact, and also provide for public notice and input. 
If from this further investigation GSA were to find a detailed statement 
necessary, a preliminary injunction would be granted. If GSA were to 
reaffirm its decision, the question of a preliminary injunction would go 
to the district court. 

NRDC v. Morton, 3 ERC 1558, 2 ELR 20029 (D.C. Cir. 1/13/72). The 
court affirmed the district court's ruling that the Interior Department's 
102 statement on a proposed sale of leases for oil and gas extraction on 
the Outer Continental Shelf was legally inadequate. The court held that 
the 102 statement was required to discuss the environmental effects of 
reasonable alternative courses of action, including courses of action not 
within the authority of the Department to adopt. The court stressed that 
the requirement of discussion of alternatives is subject to a construction 
of "reasonableness" and does not "impose unreasonable extremes". 

Wilderness Society v. Morton, 4 ERC 1977 (D.C. Cir. 2/9/73). The 
plaintiffs sought to enjoin the Secretary of the Interior from granting 
rights-of-way and special land use permits necessary for construction of 
an oil pipeline from Prudhoe Bay to Valdez, Alaska. The contention of­
the plaintiffs as to NEPA was that the impact statement prepared by the 
Department of the Interior failed to adequately consider project alterna­
tives. The district court, with the stated intention of facilitating the 
case's entry into the appellate process, found that the impact statement 
met the requirements of the Act. On appeal the court chose not to rule 
on the NEPA issues. Rather it found that granting of a right-of-way of 
the requisite width for the pipeline would be in violation of Section 28 
of the Mineral Leasing Act of 1920, 30 U.S.C. 185 (1970). The appeals 
court therefore remanded the case to the district court with instructions 
that the Secretary of the Interior be enjoined from issuing a special land 
use right-of-way permit for pipeline purposes. The leases for airports, 
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rights-of-way for a highway, pumping stations, and communications facili­
ties and free use gravel permits were ordered to be declared valid. 



APPENDIX D 

GLOSSARY 

Action 

A proceeding in court which, if completed, will result in a 
judgment. 

Agency 

Refers to federal agency; an organization which acts for, or 
represents, the federal government, e.g. the Federal Power 
Commission. 

Appellate Court 

Courts created to review appeals from inferior tribunals. 

Certiorari, writ of 

A command from a higher court requiring the record of a case in 
the court below to be sent up to itself for redetermination. 

Circuit Court (of Appeals) 

An Appellate Court in the federal judicial system for the parti­
cular circuit wherein it holds its sessions. 

Common Law 

As distinguished from law created by the enactment of legislators, 
the connnon law comprises the body of those principles and rules 
of action, relating to the government and security of persons and 
property, which derive their authority solely from usages and 
customs of irrnnemorial antiquity, or from the judgments and decrees 
of the courts, recognizing, affirming and enforcing such usages and 
customs. 

Corps or Corps of Engineers 

Refers to the U.S. Army Corps of Engineers. 

District Courts 

EIS or 

The name given to certain trial courts of general jurisdiction but 
limited in the issuance of process to a specific territory. 

Environmental Impact Statement 

A written assessment of the anticipated impact of a development upon 
the physical, human and economic environment. 



Equity 

(i) Justice or fairness, (ii) the body of law, supplementing and 
correcting the commo n law. 

Impact Statement 

Refe rs to Environmental I s pact Statement. 

Jurisprudence 

(i) Science of Law, (ii) collected decisions of a court. 

Laches 

Unreasonable delay in claiming a right or asserting a principle. 

Mandamus 

A command issued by a higher court directed to some official or 
some corporation carrying on official functions, to perform a 
public duty. 

Nuisance 

The tort committed by any act or the creation of any situation 
which interferes with the occupation or enjoyment of any tenement 
or residence or other landed property. 

'Pendente lite' 

250 

While the suit is pending; a phrase which marks the period between 
the filing of an action and its determination in the trial court. 

Public trust or 
Public trust doctrine or Trust doctrine 

Doctrine which maintains that the federal government holds the 
nation's natural resources in trust for the use and enjoyment of 
all of the people. 

Sovereign immunity 

The immunity of the State from liability. 

Standing or 
Standing to sue 

Doctrine that in an action by a citizen against a government officer, 
complaining of alleged unlawful conduct, there is no judiciable con­
troversy unless the citizen shows that such conduct invades or will 
invade a private, substantive, legally-protected, interest of 
plaintiff citizen. 
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Statute 

Tort 

Writ 

A law duly passed by a legislature : 

Wrong; an act or omission which causes injury, and which creates a 
claim for damages. 

A formal legal document ordering or prohibiting the performance of 
some ac t ion. 



AEC 

CEQ 

CWRA 

DOT 

EDF 

EIS 

ELR 

EPA 

EQIA 

ERC 

FAA 

FHA 

FHWA 

FPC 

FWPCA 

GAO 

GSA 

HUD 

MCC 

NEPA 

0MB 

SIPI 

SST 

TVA 

USLW 

WQA 

APPENDIX E 

LIST OF ABBREVIATIONS 

Atomic Energy Cormnission 

Council on Environmental Quality 

Clean Wa t er Restoration Act 

Department of Transportation 

Environmental Defense Fund 

Environmental Impact Statement 

Environmental Law Reporter 

Environmental Protection Agency 

Environmental Quality Improvement Act 

Environment Reporter (cases) 

Federal Aviation Administration 

Federal Housing Administration 

Federal Higb,ay Administration 

Federal Power Commission 

Federal Water Pollution Control Act 

General Accounting Office 

General Services Administration 

Housing and Urban Development 

Metropolitan Correction Center 

National Environmental Policy Act 

Office of Management and Budget 

Scientists' Institute for Public Information 

Super Sonic Transport 

Tennessee Valley Authority 

United States Law Week 

Water Quality Act 
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