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Abstract: While international instruments and a few state governments endorse the “free, prior and
informed consent” of Indigenous peoples in decision-making about the water in their traditional
territories, most state water governance regimes do not recognize Indigenous water rights and
responsibilities. Applying a political ecology lens to the settler colonialism of water governance exposes
the continued depoliticizing personality of natural resources decision-making and reveals water as
an abstract, static resource in law and governance processes. Most plainly, these decision-making
processes inadequately consider environmental flows or cumulative effects and are at odds with
both Indigenous governance and social-ecological approaches to watershed management. Using the
example of groundwater licensing in British Columbia, Canada as reinforcing colonialism in water
governance, this article examines how First Nations are asserting Indigenous rights in response
to natural resource decision-making. Both within and outside of colonial governance processes
they are establishing administrative and governance structures that express their water laws and
jurisdiction. These structures include the Syilx, Nadleh Wut’en and Stellat’en creating standards for
water, the Tsleil-Waututh and Stk’emlupsemc te Secwépemc community assessments of proposed
pipeline and mining facilities, and the First Nations of the Nicola Valley planning process based
on their own legal traditions. Where provincial and federal environmental governance has failed,
Indigenous communities are repoliticizing colonial decision-making processes to shift jurisdiction
towards Indigenous processes that institutionalize responsibilities for and relationships with water.

Keywords: water governance; politics; law; decision-making processes; governmentalities; UNDRIP;
free; prior and informed consent; FPIC; groundwater; environmental flows; environmental assessment

1. Introduction

Conflicts between nation state governments and Indigenous peoples often manifest as disputes
over water governance [1-4]. Two recent and high profile examples from North America that have
attracted international attention are the clashes over approval of pipelines across the traditional
territories of multiple Indigenous communities. The Standing Rock Sioux, whose reservation spans
North and South Dakota in the United States, oppose the Dakota Access Pipeline in multiple fora,
including through occupation of the pipeline route [5] and in court [6]. In Canada, the Tsleil-Waututh
and other First Nations along the Trans Mountain pipeline route between the provinces of Alberta
and British Columbia have opposed the twinning of the pipeline due to potential impacts on the
environment [7], and specifically water [8], also challenging federal government approval of the
environmental assessment in court [9].

In both of these conflicts the nation state governments—at the federal, state or provincial levels
—maintain that they consulted with the Indigenous communities through state-initiated processes such
as environmental assessment. In turn, the Indigenous communities articulate the governance standard
as one of “free, prior and informed consent”, a component of the United Nations Declaration on the
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Rights of Indigenous Peoples (the UN Declaration or UNDRIP) [10], that reflects Indigenous people’s
laws and water governance responsibilities that predate colonization. These tensions about Indigenous
sovereignty and the right to a healthy ecology manifest as issues of consultation and consent: The state
depoliticizes decisions about water by directing them into administrative processes like environmental
assessment while Indigenous communities are repoliticizing water governance by creating evaluation
processes that reflect their own legal traditions and standards.

The framework of settler colonialism—the way that colonization occurs across a geographic
landscape through the control of land and people [11]—channels Indigenous rights challenges
to decision-making about the environment into state-based administrative and legal processes.
These processes define how Indigenous peoples can interact with water governance by a state or
government within their traditional watersheds and establish the boundaries or scope of the conversation.
State processes, such as environmental impact assessment, may mandate consultation with members of
Indigenous communities about the potential impacts of a proposed project on their ways of life, but is
typically limited to evaluating the project apparatus and not cumulative or broader watershed impacts.
More fundamentally, state-prescribed environmental and natural resource decision-making processes do
not provide a fora within which Indigenous communities can address the method of governance itself,
and how their own laws, governance practices and rights are expressed.

Participation in state consultation processes creates legitimacy in, and reliance on, those activities
that serves to depoliticize the decisions at issue [12,13]. Problems with the scope and scale of governance
are channeled through narrowly-defined administrative practices, which validates the process of
decision-making while controlling the means by which opposition to a project is expressed [14]. In effect,
consultation can channel and dissipate dissent, thus depoliticizing these processes and rendering them
administrative exercises rather than addressing the underlying issues about who is making decisions
and has authority to govern a watershed. To repoliticize, therefore, is to break out of state-sanctioned
consultation processes to challenge the very basis of decision-making. It is to affirm the complex,
multiscalar and political nature of environmental governance. In Mouffe’s view, debate in the public
sphere and a consideration of alternatives are required elements of repoliticization [15] (p. 147).
Therefore, the term repoliticizing in this context refers to Indigenous communities rejecting state processes
and creating their own interventions in a public way to shift the authority for and jurisdiction over
water governance.

Water governance scholars are increasingly exploring the necessity of including traditional
knowledge and values in water governance, and identify the importance of enriching ontological
understandings about water and socio-ecological relationships in decision-making about water [16]
(pp- 216-217) [17-19]. However, the focus on using traditional knowledge and values as inputs
to governance processes can uncritically accede to state frameworks of decision-making [20,21].
Von der Porten et al. caution against using Indigenous knowledge systems as an input into Eurocentric
decision-making processes [22]. Water governance conflicts cannot be resolved by greater consideration
of traditional knowledge or Indigenous worldviews without addressing the locus of decision-making
and attending to its depoliticizing tendencies.

Indigenous opposition to environmental decision-making is a challenge to the settler colonial
basis of water governance and the state’s assertion of authority to make unilateral decisions about
traditional territories [23,24]. While the state may take note of customary or Indigenous water rights,
colonial water laws—enacted by the various levels of governments of nation states—are presumed
to have authority [25-27]. In this context, Indigenous peoples are restating their inherent legal and
governance authority [28-30]. This authority predates settler law and, in many places, continues
to operate but at a scale and with a level of transparency that is not obvious to public and state
processes [28,31].

Indigenous laws are place-based [23] (p. 202) and take as their starting point a healthy environment [16]
(p. 15). Borrows links the reconciliation between state and Indigenous peoples with reconciling with the
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earth [32]. Indigenous laws and perspectives embody a concern for the integrity of the entire connected
environment [33,34], not just a small portion of a watershed where a project is located.

These statements of Indigenous jurisdiction and calls for ecological governance occur contemporarily
in the context of the UN Declaration or UNDRIP, which sets out principles for redressing the structures
of colonization and lifting up inherent Indigenous jurisdiction. However, one standard, that of free prior
and informed consent, is the element of the UN Declaration that Indigenous peoples have adopted most
strongly as the basis for state-involved activities on their traditional territories (Article 32).

Both Indigenous peoples and some colonial governments have committed to implementing the
UN Declaration. The Government of Canada removed its permanent objector status to the UNDRIP in
2016 [35,36]. In addition, the Province of British Columbia supported the adoption of the UN Declaration
in 2017 [37], and expressions of this commitment began emerging soon after [38]. For example,
the provincial government is requiring companies with aquaculture licenses to obtain the consent
of First Nations in whose traditional territories fin fish net pen facilities operate before the province will
renew licenses that expire in 2021 [39].

While the principle of free, prior and informed consent has received significant attention [40-43],
scholars and others have not deeply addressed its governance implications in legally pluralistic
contexts where Indigenous legal orders operate alongside or in priority to state legal systems [44-48].
Even in the Arctic, where modern land claims establish co-management structures that incorporate
collaborative or consensus decision-making [49,50], decisions are often application-driven in response
to development proposals.

The purpose of this article is to highlight contemporary disjunctures between state water
governance processes that reinforce settler colonialism and Indigenous legal processes that incorporate
free, prior and informed consent. While state governments may adopt the language of free, prior
and informed consent, they continue to use the same administrative processes of consultation that
depoliticize water governance. In contrast, Indigenous communities are repoliticizing decisions that
affect watershed health and are establishing their own processes of consent as appropriate expressions
of the UN Declaration in practice.

Within the context of fragmented water governance in Canada, the example of the new
groundwater licensing regime in British Columbia, an extension of settler colonial jurisdiction,
is contrasted with Indigenous initiatives that circumvent state-initiated and narrowly defined water
and natural resource governance processes. Relying on their own laws and procedures, Indigenous
communities are repoliticizing water governance by using the principle of free, prior and informed
consent to reject proposals for natural resources development and create their own water management
and governance frameworks based on Indigenous legal traditions. I use the term Indigenous in this
article as meaning the peoples who governed across territories before European settlers arrived in
what is now known as the nation state of Canada. Canada’s constitution defines “aboriginal peoples
of Canada” as Indian, Inuit and Metis peoples [51] (s 35), and that term, therefore, arises from state or
colonial law. The terms state or colonial law refer to provincial and federal Canadian law, which is
in contrast to the Indigenous law and legal orders of the Indigenous peoples across Canada. Finally,
the term First Nation refers to the political organizations that represent groups of Indigenous peoples
in their interactions with the state.

2. Fractured Governance

As with many countries around the world [16,52], the settler colonialism critique maps onto the
political ecology of water governance in Canada. While settler colonialism is the process by which
Europeans took over territory and attempted to replace Indigenous peoples [53], political ecology focuses on
the economic, political and social forces that significantly determine ecological outcomes [54,55]. Not solely
a matter of science, ecosystem health depends on power over decision-making and control over the activities
in a watershed, where scale is important [56] and links to decolonization are beginning [57]. The political
ecology of water governance, therefore, addresses the confluence of relationships, or “hydrosocial
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territories” [58], that exert power and influence decisions about water. The critique of settler colonialism
and the political ecology of water both highlight structures of inequality: who has control over decision
making and the ecological outcomes of those decisions, particularly in relation to Indigenous communities
who rely on and have a relationship with specific waterbodies.

In Canada, water governance has focused almost exclusively on authorizing water use, with little
attention given to the underlying ecological conditions of watersheds [59]. This pro-diversion bias
manifests in “little to nothing being done on EFN” [environmental flow needs] [60] (p. iii), both in
terms of scientific understanding and enforceable regulation [61,62]. The lack of science on watershed
function has resulted in over-allocation in some areas and no ability in law to retract or amend existing
licensed allocations [63]. There is little adaptive capacity in water licensing regimes in Canada [64],
which provincial governments are just starting to address [63,65].

The absence of a nuanced ecological context makes environmental governance an exercise in
reinforcing the pro-diversion focus of water law. Decision-making occurs when a project or application
triggers an evaluation of potential impacts. There are no fora through which to address cumulative
effects on a watershed scale or changing ecological conditions. Governance manifests as administrative
allocation decisions that lack oversight of their systemic ecological and legal implications, with this
critique being more pronounced regarding water use for oil and gas activities [66—68].

These ecologically inadequate water governance regimes map onto settler colonialism in two
primary ways that serve to further depoliticize decisions about water. The first relates to the connection
between healthy ecological systems, particularly hydrological, and the conditions necessary for the
exercise of aboriginal rights and Indigenous laws. The ability to practice aboriginal rights such as
fishing, hunting and gathering are predicated on functioning ecosystems. Absent an aboriginal right
to water that secures the underlying ecological basis of other aboriginal rights, those other rights
are subject to erosion at a watershed scale when natural resource-specific decision-making occurs on
a case-by-case basis.

The second obvious way that the political ecology of water governance in Canada maps onto
settler colonialism is the depoliticization of governance through the framework of aboriginal rights.
Since 1982, the Canadian Constitution has “recognized and affirmed” aboriginal and treaty rights [69]
(s 35). Courts have interpreted the purpose of this recognition as the “reconciliation of the preexistence
of Aboriginal societies with the sovereignty of the Crown” [70] (para 31) [71] (para 186]. However,
35 years of jurisprudence has evolved the practice of reconciliation between state governments and First
Nations into one largely of procedural consultation and not substantive outcomes. While courts adjure
that reconciliation should occur through negotiated settlements [71] (para 186), its daily framework
is one of the Crown or state having a duty to “consult and accommodate” First Nations [72] (paras
20-35), [73] (paras 54, 63). The federal and provincial governments must justify activities that infringe
aboriginal rights [74] (para 1109), [75] (para 119).

Most of the contemporary court decisions on aboriginal rights are limited to asking whether or
not the Crown has fulfilled its procedural duty to consult and accommodate, and accept impacts on or
infringement of aboriginal rights as justified [76-78]. Accommodation often takes the form of economic
accommodation through impact benefit agreements [79,80], and provincial jurisdiction for land and
water governance is relatively unconstrained [81,82] (para 50) except in a few unique areas such as the
Tsilhqot’in Nation’s aboriginal title lands [75,83] on the island archipelago of Haida Gwaii [84], or in
the north [49].

The critique of aboriginal rights as a procedural framework for reconciliation spans from legal to
Indigenous resurgence scholars. Evaluating how Canadian courts have developed the jurisprudence of
aboriginal rights, Borrows notes their constrained interpretation of the historic evolution of aboriginal
rights and how it is out of step with other areas of constitutional law [85] (pp. 129-131). Scholars’
advocating sovereignty identify the “neocolonial politics of reconciliation” [86] (p. 110) as deepening
settler colonialism [87] (p. 43), including through channeling dissent into consultation processes [29]
(pp- 204-209).
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While consultation is clearly not consent [88], there is no court identified nor proactive statutory
acknowledgement of Indigenous water rights in Canada [89]. Likewise, historic and modern treaties
either do not address water rights or governance, or fit treaty rights to water into the state allocation
system [63]. This is in contrast to the United States where, since 1908, courts have recognized federal
Indian reserved water rights with a priority date based on the creation of land reservations for
tribes [90,91], even if they have not resulted in the availability of sufficient useable water for those
communities [92]. Modernized water laws in Canada, such as the new Water Sustainability Act (WSA)
in British Columbia, continue to assert state ownership and governance authority in the “property in
and right to use” fresh water [93] (s 5).

In this context, water governance conflicts escalate as consultation on water license applications
or environmental assessments are the only fora through which to address concerns about cumulative
effects, lack of environmental data, or aboriginal rights [94,95]. The public and political concept of
free, prior and informed consent has not infiltrated these administrative processes. A contemporary
manifestation of these characterizing weaknesses of water governance regimes in Canada—Ilack of
meaningful ecological baseline for water use and failure to acknowledge Indigenous rights to water
—is the recent groundwater licensing exercise in British Columbia.

3. Example: Groundwater Licensing Under the Water Sustainability Act

British Columbia became one of the last jurisdictions in North America to mandate groundwater
licensing in 2016 when it brought the WSA into force by enacting the Groundwater Protection
Regqulation [93] (s 219), [96]. The context for groundwater regulation in the most westernmost province
in Canada is one of insufficient groundwater data such that scientists have inferred aquifer vulnerability
using a “conservative approximation of groundwater use” because most volumes are unreported [62]
(pp- 4-5, 41-43). Even with this conservative approach, Forstner et al. estimated that almost 20% of
aquifers are stressed, most of which lie in the driest and most populous regions of the province with
concentrated agricultural and other groundwater uses (p. 74). At the same time, while the provincial
environmental flow needs policy contemplates groundwater, it does not assist decision-makers with
evaluating aquifer impacts [97] (p. 6).

The strengths of the WSA are its linking ecological systems through law, in this case requiring
the consideration of impacts to surface water in watercourses and connected groundwater in aquifers.
There is also benefit to overriding the blunt common law “right of capture” regime - which ties virtually
unrestricted groundwater use to overlying property rights - with more specific statutory regulation [98]
(pp. 367-8). However, the province chose to insert existing groundwater use into the historic surface
water licensing system and give priority to groundwater licenses based on the date of the first use
of water. This approach reinforces colonialism in water governance. The state did not acknowledge
Indigenous interests in water and governance of their traditional territories, and First Nations are
still consigned to the “consultation and accommodation” processes. As this consultation occurs on
a license-by-license basis, there is no forum in which each First Nation can address cumulative impacts
or water governance.

As a starting point, the WSA confirmed the pre-existing surface water license regime that relies on
historic licensing to determine priority for water use amongst users. Called prior allocation, the “first
in time, first in right” (FITFIR) regime pin points the seniority of water use as of the date the province
granted a license (s 22). As with other FITFIR regimes around the world, more senior water license
holders with older rights can continue to use their allocation of water in times of shortage and more
junior water rights holders on the same system must cut back or cease taking water. The most senior
water rights holder can continue to use their full allocation in law, subject to the WSA, regulations,
and conditions in the license or administrative orders (s 8).

Acknowledging the connection between surface and groundwater (see, for example, sections
15 on environmental flows, 22 relating to seniority of water rights, or 46 dealing with introducing
foreign matter into a stream), the WSA establishes the legal structure for the complex task of inserting
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existing and new non-domestic groundwater uses into the FITFIR system that had previously only
applied to the taking of surface water. Making it an offence to divert water from an aquifer without
a license [s 6(1)], the WSA permits those who are currently using groundwater to continue to do so
but requires them to apply for a license when told to (s 140) while exempting domestic users from
obtaining a license [s 6(4)]. Thus, when the provincial government brought the Water Sustainability
Regulation into force in 2016, it directed all non-domestic users to apply for groundwater licenses by
2019 [99] [s 55(1)], which gave them 3 years to apply for a license. A decision-maker may direct that
an applicant for a groundwater license give notice to the affected license holders, riparian owners and
landowners [93] (s 13). The WSA does not specify any process for First Nations.

The WSA explicitly acknowledges the difference between existing groundwater use and new
groundwater use by mandating that decision-makers consider the impact of groundwater licensing
decisions on surface water and environmental flow needs for new licenses where an aquifer is
hydrologically connected to surface water (s 15). However, the Water Sustainability Regulation exempts
existing groundwater user applicants from that same scrutiny [s 55(4)]. The WSA also protects existing
groundwater uses by requiring provincial decision-makers to consider an application even where
regulations designate an aquifer as having insufficient water in it [s 135(3(b)].

The final piece of the groundwater licensing regime’s unique treatment of existing groundwater
users establishes a license priority based on the time of first use. Existing non-domestic groundwater
users obtain a license with a date of priority that is the “person’s date of first use in relation to the
diversion and use of water from the aquifer” [99] [s 55(5)], [93] [s 14(3)]. The new law inserts existing
groundwater users into the FITFIR surface water license priority regime. In effect, groundwater users
will take precedent over both surface and groundwater users if they started using water earlier than
other licensees.

Accepting, as-of-right, existing groundwater use into the provincial water license system raises
several water governance issues. For existing surface water licensees, they could be faced with being
junior to new groundwater licensees, and thus, have a lower priority position in times of water
shortage. From a more systemic perspective, the provincial government is assuming that existing
groundwater use is sustainable and that aquifers can supply existing users at current rates. There is no
cumulative effects analysis for the water balance in a watershed or in an aquifer.

From the perspective of Indigenous communities, this approach in provincial law to maintaining
historic groundwater use and granting groundwater licenses without evaluating cumulative effects
or ecological capacity undermines a meaningful evaluation of potential infringement of aboriginal
rights and fails to meet any free, prior and informed consent yardstick. In addition, administrative
consultation and accommodation with First Nations’ pursuant to aboriginal rights occurs on
a license-by-license basis, which also avoids systemic challenge to the water governance weaknesses
of the groundwater licensing process. Consultation involves the provincial government sending First
Nations a groundwater license application, background information and an aquifer classification sheet
that may be 20 years old. Based on this information, a First Nation is asked to evaluate whether that
particular license will have an impact on their aboriginal rights. Absent an accurate definition of
environmental flows and a basic understanding of the interaction between surface waters upon which
fish rely and aquifer recharge, as well as a cumulative effects framework for analysis, it is not possible
to determine that any groundwater license, as applied for, will not adversely affect aboriginal rights.

Perhaps more fundamentally, the WSA does not acknowledge aboriginal rights to water or
provide enhanced government-like status to Indigenous communities over stakeholders or affected
parties in water governance. The current manifestation of water governance through the groundwater
licensing process echoes the criticisms leveled at the water law reform process. First Nations and First
Nations’ organizations continually pointed to the need for meaningful engagement and consultation
on the legislative proposal for the WSA and underscored that short timelines for providing input do
not build effective partnerships for governing the province together [100,101]. First Nation leadership
organizations reiterated their call for a framework, such as a memorandum of understanding, through
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which First Nations and the province could work together on a government-to-government basis to
acknowledge aboriginal rights and title to water in BC, and address the flawed provincial assertion
of jurisdiction over water while working towards reconciling responsibilities for water, including
groundwater [102-104]. First Nations clearly identified their role in water governance in a legally
pluralistic state:

Furthermore, the Province must not assume that it has sole jurisdiction over water, nor
that it is the sole authority to delegate management of the water in our traditional territory.
Water issues transcend jurisdictional boundaries and are not the responsibility of just one
governing body. Despite our prior submission stating that First Nations must be in full
partnership with other jurisdictions with an interest in water governance, this approach still
continues to be ignored. [105]

Scholarly analysis of the provincial government’s multi-stage consultation process on the WSA
concluded that the public consultation model used was incapable of addressing the specific concerns
of Indigenous communities and privileged existing rights holders [106]. Even if the provincial
government was not willing to acknowledge the unique status of Indigenous communities within
a prior allocation water regime, First Nations governmental standing within the Canadian state
warrants treatment within the WSA as a government-to-government relationship that is qualitatively
different than any other water user or stakeholder. While the WSA offers the potential to create new
relationships through delegated authority [s 126(c-d)], none of the creative water governance tools in
the Act are aimed at Indigenous-Crown or -state affairs.

The experience of these conditions of water governance for Indigenous communities in BC—the
disconnect between ecological conditions and real-time decision-making, and continued treatment
as a quasi-stakeholder that is consulted on an application-by-application or license-by-license basis
without acknowledgement in state law addressing natural resources—has contributed to Indigenous
communities renewing their assertions of authority over their lands and waters in their traditional
territories in new ways. They are redefining political and governance processes by declaring their
own Indigenous laws that mandate ecological and procedural outcomes. They are inserting new
governance processes into state administrative activities beyond the narrow mandate of “consultation
and accommodation” that serve to repoliticize water governance using the language of consent.
They are embracing free, prior and informed consent as an international standard against which they
hold Canadian governments, and are, therefore, repoliticizing consultation by adhering to consent as
ongoing collaborative governance processes and not a one-time action.

4. Repoliticizing Water Governance Authority

The lack of substance to aboriginal rights and the continued systemic ignorance of Indigenous
rights to water—including through groundwater licensing in BC—has contributed to First Nations’
adoption of the language of the UNDRIP and free, prior and informed consent. Moving beyond the
state-based language of aboriginal rights, Indigenous communities are repoliticizing environmental
assessment” and license allocation, which are, fundamentally, water governance decisions. First Nations
are asserting Indigenous rights in response to natural resource decision-making. Both within and outside
of the colonial governance processes, they are establishing administrative and governance structures
that express their water sovereignty and laws and repoliticize the legitimacy of state natural resources
decision-making. These structures include environmental flow regulations, community assessments of
proposed mining and pipeline facilities, and watershed planning. While taking different approaches,
these activities are intended to move these First Nations towards watershed governance processes that
incorporate free, prior and informed consent parallel to colonial laws.

The first approach to repoliticizing water governance involves declarations of Indigenous law.
First Nations are repositioning their authority beyond state-defined aboriginal rights by relying on the
UN Declaration and their own Indigenous legal traditions to declare their expectations for behaviour
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and responsive action within their traditional territories. The Okanagan Nation Alliance adopted the
Syilx Nation Siwtkw (water) Declaration in 2014 as a statement of their water law [107]. Similar in
principle to the Lakota creation story that identifies Mni Woc’oni (water of life) and internationalized
by the Standing Rock Sioux action to stop a pipeline through their territory in 2018 as “water is
life” [108], the Siw tkw (water) Declaration locates water as a relation and as life, recognizing water
as the connector of relationships, health and resilience. This places the Syilx people in a position of
having duties and responsibilities to ensure siw tkw can maintain all of these relationships (pp. 1-2).
The Siw tkw (water) Declaration also points to mismanagement of water by state government, such as
overallocation of water through licensing (p. 3), and asserts jurisdiction over the territory:

The Syilx Nation governs our lands and siwtkw. Any external process for any proposed
use of siwtkw or lands within our homelands must be premised on our unextinguished
Syilx Aboriginal Title and Rights, which includes the right to decide how the lands, siw tkw
and resources of our Territory will be used. Any activities within and around our siw tkw
will be lead by the Syilx Nation and carried out with the participation of Syilx Nation
members in accordance with Syilx laws, customs and practices ... The provincial and
federal governments do not have jurisdiction or ownership of lands and resources within
Syilx Territory. (p. 5)

An application of the Siw tkw (water) Declaration is the Syilx Nation (as represented through the
Okanagan Nation Alliance) project with the Okanagan Basin Water Board and provincial government
to define environmental flow needs and critical flows for 19 streams in the Okanagan watershed [109].
In addition to developing new methodologies for environmental flows in the watershed [110,111],
the intent is to establish environmental flow needs and critical flows parameters that the provincial
government will use in drought management and water licensing decisions [109].

Another example of the application of Indigenous laws is the Yinka Dene “Uza’hné (hereditary
chiefs) of the Nadleh Wut’en and Stellat’en First Nations stating their water laws in their own language
and then translating those legal principles into water management policies [112,113]. Proclaimed as
“the first aboriginal water management regime” [114], the management policies, as “expression of our
living governance and laws” [115] (p. 1), set water quality and quantity parameters for activities in the
traditional territories of the Nadleh Wut'en and Stellat’en First Nations. In operation for only two years,
staff of these First Nations confirm that the provincial government has taken the standards into account
in forestry decisions and incorporated them into permits for mining activities [116]. The background
information to the policies indicates that proponents and the provincial government will need to obtain
the consent of the Nadleh Wut’en and Stellat’en First Nations, with consent including agreeing to be
bound by the policies [114].

The second approach First Nations are taking to repoliticize water governance is by using
Indigenous laws and procedures to review projects proposed in their traditional territories. Rather
than responding to colonial administrative processes such as environmental assessment, First Nations
are evaluating large-scale natural resource projects through their own processes and a lens of free,
prior and informed consent. The Tsleil-Waututh Nation adopted a Stewardship Policy in 2009 as
part of its “initiatives to restore and rebuild our stewardship role” [117]. Based on Coast Salish legal
principles [118] (p. 52), the Stewardship Policy provides direction for governments and proponents
on meaningful consultation, the purpose of which is to achieve informed consent (pp. 6, 11).
The Tsleil-Waututh Nation used the Stewardship Policy as a framework through which to conduct
its own environmental assessment of the Trans Mountain pipeline expansion proposal. This process
included evaluating the potential negative impact of the project on natural and cultural resources and,
if those impacts did not exceed “Tsleil-Waututh legal limits” [118] (p. 50), then assessing the project’s
community benefits. In rejecting the proposed project, the Tsleil-Waututh concluded, in part, that:
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. if implemented without Tsleil-Waututh consent, the proposal denies Tsleil-Waututh and
our future generations control over a critical decision about our territory, in violation of
Tsleil-Waututh law. [118] (p. 86)

Similarly, the Stk’emlipsemc te Secwépemc Nation undertook a community assessment of
a mine proposed for their territory. The process involved the Nation exercising its own Indigenous
environmental governance by establishing a community assessment panel composed of elected Chiefs
and councilors, as well as 26 elders, youth and individuals appointed by families [119]. Based on
Secwépemc laws and governance structures, the assessment methods used the principle of “walking
on two legs” that relied on both Secwépemc and Western knowledge [119] (p. 3). The assessment
report opens with the statement “the Stk’emltupsemc te Secwépemc Nation (SSN) does not give its free,
prior and informed consent to the development of lands and resources at Pipsell (Jacko Lake and Area)
for the purposes of the Ajax Mine Project” [119] (p. 1).

The final approach that First Nations are using to repoliticize water governance is taking
a collaborative approach to establishing frameworks for comprehensive watershed governance.
The Cowichan Watershed Board is a unique partnership between Cowichan Tribes and the regional
government to address governance issues, including salmon survival, drought, and flooding and
water quality, at a watershed scale in collaboration with other agencies and stakeholders. Working
through the Cowichan Basin Water Management Plan and targets for ecological function, the Board
recently adopted the Cowichan Tribes principle of Nutsamatkwsyaay ustthqga’ (“we come together
as a whole to work together to be strong as partners for the watershed”) as one of its guiding
principles [120] (p. 8). Another example is five First Nations of the Nicola Valley—the Coldwater,
Lower Nicola, Nooaitch, Shackan, and Upper Nicola Bands—signing a memorandum of understanding
(MOU) with the Province of BC in 2018 committing to undertake a pilot project on watershed
management [121]. Notably, the parties acknowledge this MOU as a “government-to-government
partnership to develop and pilot a governance structure to sustainably manage water resources within
the Nicola Watershed” [121] (p. 2).

The agreement reads as an expression of dual jurisdiction where the Province of BC, a state
or colonial government, recognizes the inherent jurisdiction of the First Nations “arising from
their respective legal traditions and governance systems” [121] (p. 2). The First Nations view the
“new water collaborative governance approaches” as a first step towards reconciliation between their
legal jurisdiction and authority, and state jurisdiction (p. 4). The MOU goals contemplate working
within three legal traditions—two Indigenous (Nlaka’pamux and Syilx) and one colonial or state
(provincial) —to develop and recommend a governance approach for sustainable water management.
The MOU identifies a variety of legislative approaches that may inform the government-to-government
relationship, but points to Nlaka’pamux and Syilx laws informing those state legal tools (pp. 5-6).
Finally, the parties to the MOU also commit to implementing UNDRIP (p. 2).

In repoliticizing water governance, First Nations are bypassing the restrictive framework
of consultation and accommodation afforded by aboriginal rights in Canada and asserting their
Indigenous laws, rights and governance processes in multiple ways. The Syilx, Nadleh Wut’en and
Stellat’en Nations are translating their laws into a Western scientific framework that can interact with
state water governance while also repoliticizing provincial government decisions about licenses and
authorizations. The repoliticization occurs through establishing publicly accountable parameters for
provincial decision-making where the Indigenous communities develop or co-create the framework
based on their own laws. As an expression of legal pluralism, the sole authority for environmental
flow needs or water quality does not rest with the First Nation or the provincial government, but is
accessible to and embedded in hybridized Indigenous-colonial watershed processes.

Repoliticization is also occurring through the practice of Indigenous governance and legal
processes in response to proposed natural resource development projects. The Tsleil-Waututh and
Stk’emlupsemc te Secwépemc Nations rejected the state’s environmental assessments in favor of
their own community assessment processes carried out pursuant to their governance and legal
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authority as Coast Salish and Secwépemc peoples. Rather than providing input as a stakeholder
to the environmental assessment process or providing a response to a consultation request from state
governments, the Nations publicly declared that they did not give their free, prior and informed consent
to the proposed projects [122,123]. They relied on international norms for consent and heightened the
transparency in the decision-making processes by making their assessments a matter of public debate.

Finally, five Nicola First Nations are repoliticizing water governance by embedding their own laws
and expectations about consent in joint water governance processes with the provincial government.
They have shifted the jurisdictional foundation upon which a watershed pilot project rests to one
that includes both Indigenous and colonial authorities, with a commitment to creating a governance
structure to address sustainable water management. This approach clearly surpasses the “consultation
and accommodation” framework required under Canadian law and embeds free, prior and informed
consent as an implementation goal.

5. Conclusions

Free prior and informed consent is being used as rhetoric and a depoliticizing practice by nation
state governments, but is also as a tangible standard by which First Nations are repoliticizing decisions
about their territories. In a global context, this repoliticization of water governance by Indigenous
peoples is occurring across many spatial and temporal scales. In the United States, Tribes continue to
expand the scope of Indian reserved water rights in the context of federal and state law. For example,
the case of Agua Caliente Band of Cahuilla Indians v Coachella Valley Water District confirmed that the Tribe
has federal reserved groundwater rights and a right to use that groundwater that takes precedence over
the state’s water allocation regime [124]. At the same time, the Standing Rock movement initiated by
the Standing Rock Sioux in opposition to the Dakota Access Pipeline is a declaration of free, prior and
informed consent and the broader demand for a role for Indigenous communities in water governance.
In New Zealand and pursuant to the Treaty of Waitangi created in 1840, a modern expression of
that treaty relationship is seen in the legal personhood status awarded to the Whanganui River [125].
The River has its own legal representation in water governance processes as an ancestor of the Maori
iwi (Indigenous community).

The language of free, prior and informed consent has provided Indigenous communities in
Canada with a common international standard through which they can address failures in water
governance such as inadequate attention to ecological conditions like environmental flows and
exclusion of Indigenous rights to water. First Nations are adopting free, prior and informed consent as
a framework through which to evaluate proposals using their own legal and governance processes.
Not only do these Indigenous legal processes repoliticize decisions about water on Indigenous terms,
but also transform water governance by integrating Indigenous methodologies [126].

These three types of examples from British Columbia could be labeled by what Yates et al.
identify as ontological conjunctures where water governance embraces multiple water ontologies [18].
In performance, these expressions of Indigenous law and legal processes challenge state worldviews
and practices that manifest as administrative tasks in natural resource decision-making and create
space for debate about water governance. They also repoliticize water governance by publicly asserting
locally legitimate processes and results. Importantly, Indigenous peoples use these approaches as
more than simply stakeholders or “hydrocitizens”, which are people living in relation to water [127].
They act as Coast Salish or Secwépemc or Carrier citizens whose laws direct them to take responsibility
for the health of their ecosystems for future generations.

While consent is incorporated into Indigenous-lead administrative processes (Nadleh Wut’en
and Stellat’en) and evaluation of mining and pipeline proposals (Stk’emltupsemc te Secwépemc and
Tsleil-Waututh), state governments have not incorporated free, prior and informed consent into regular
consultation and decision-making processes. The groundwater licensing regime in BC is a clear
example of the disjuncture between the state’s commitment to free, prior and informed consent and
ongoing administrative and legal procedures that continue in the settler colonial tradition.
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To overcome the potential for free, prior and informed consent to act as a depoliticizing force,
it requires forethought by Indigenous communities about how their Indigenous laws can establish both
substantive and procedural standards for activities within their territories and waters. The provincial
government’s incorporation of the Nadleh Wut’en and Stellat’en First Nations” water quality standards
into state permitting processes and the Nicola Bands concurrent Indigenous laws’ process for
developing a water sustainability plan offers some possibility for the convergence of diverse water
ontologies and legal processes.
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