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Abstract

In this dissertation I use a consumer law case related to a sexist advertisement (Skol
Summer Muse campaign) to examine the effectiveness of feminist engagement with the
Brazilian State and the market. Brazilian consumer law is a hybrid law, where the state
oversees private relationships, imposing the observance of public principles on private
social actors. It is also hybrid in the sense that it combines civil, criminal, procedure, and
administrative legislation in a single code. The Brazilian Consumer Code forbids
discriminatory advertising but does not define it. This complex case involved multiple
social actors, political and legal processes: the market (represented by the beer company
that promoted the advertisement and the market self-regulatory body that monitors
advertisement in Brazil); the feminist movement; and the state (represented by state and
federal prosecutors, the judiciary, and PROCONS - administrative bodies that enforce
consumer law) during a time of significant social change in Brazil. Theoretically grounding
my work in feminist political economy analysis and considering contestation about sexist
advertising as a relevant focus for political action, | discuss how material social inequalities
are produced, reflected, reproduced, and reinforced in two ways: i) visually in advertising,
and ii) discursively in the legal documents that comprise the litigation around the Skol
Summer Muse Campaign. This work brings into conversation: i) fields of law that are
hybrid (neither private or public) namely national and international human rights law that
protects women, and consumer law in Brazil; and ii) discussions of material redistribution
and visual representation in advertising, and establishes advertising and consumer law as a
fruitful field for political action and contestation. | also look at the limits and challenges, as

well as the strengths of the feminist movement in Brazil. The dissertation bridges



discussions about consumer law and human rights through feminist lenses. It supports
debates about sexist advertising and its impacts on women’s lives in other jurisdictions,
including Canada. Finally, the dissertation contributes to broadening perceptions of gender,
justice, and law. It also proposes tools to advance gender justice through strategic litigation
and engagement with consumer law processes. | conclude that the feminist movement in
Brazil should engage more actively with consumer law and the regulatory bodies that
enforce it. This engagement will both expand their work to enhance women’s equality and
support the National Consumer System. Simultaneously, the Brazilian feminist movement,
by engaging with international human rights treaties ratified by Brazil, helped to define
sexist advertising as a human rights issue, a strategy that can be used by other social
movements in Brazil or in other countries that have signed these treaties. Finally, this
dissertation involved an extensive and thorough process of translation, and considers the
challenges and politics of providing full and multi-layered translations of legal systems,

concepts and cultures.
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Introduction

If objectification in advertising has changed a lot in recent years, traditional advertising in
Brazil still often depicts the female body as a sexual object to promote beer consumption.t
Obijectification of women in advertising has led to contestation by social movements and
individuals resulting in procedures before CONAR? (the market self-regulatory body that
oversees advertising in Brazil), and state sanction.® | have encountered this debate about
sexist advertising many times, both as a feminist activist, and as a state representative at the

federal body that oversees consumer rights in Brazil, Senacon.

Brazilian consumer law established limits to advertising back in 1990, giving power to state
bodies to impose fines in cases of illegal advertising. This authority to oversee advertising
was not accomplished without struggles: while the state claims this responsibility based on

consumer law, companies argue that any attempt to regulate advertising by the state results

! Berenice Bento, “A creveja e o assassinato do feminino”, Folha S&o Paulo (3 January 2007) Online; Karen
Middleton, Sarah Turnbull, & Mauro José de Oliveira, “Female role portrayals in Brazilian advertising: are
outdated cultural stereotypes preventing change?” (2019) 39:5 Int J Advert Rev Mark Commun 679-698.

2 According to Fernanda Almeida Marcon, Ana Maria Sim@es Ribeiro, and Elton Belz, from 2007 to 2016,
CONAR received 102 claims against sexist advertising, also pointing out an increase of 244% in the number
of claims from 2012 to 2016. Fernanda Almeida Marcon, Ana Maria Simdes Ribeiro, & Elton Belz, “A
atuacdo do CONAR nos casos de dentincias de sexismo na propaganda: liberdade de expressdo comercial
versus respeito as mulheres” (2017) XX SEMEAD - Semin Em Adm. For na analysis of a case involving
AMBEYV and its beer Skol, see also: Ivan Paganotti, “A negagdo da negativa em um palimpseto de
propaganda: conflitos entre liberdades em expressdes sobre a campanha de carnaval da Skol em 2015 (2016)
2:1 Revista Observatdrio.

3 “Procon de Vitdria aplica multas pela propaganda da Devassa” INESC (18 July 2011) online:
<http://www.inesc.org.br/noticias/noticias-gerais/2011/julho-2/procon-de-vitoria-aplica-multas-pela-
propaganda-da-devassa>; “Justica abre processo contra Devassa por propaganda abusiva” G1 (4 November
2013) online: <http://g1.globo.com/economia/midia-e-marketing/noticia/2013/10/justica-abre-processo-
contra-devassa-por-propaganda-abusiva.html>.



in censorship. In a country deeply marked by multiple dictatorships, this discourse is quite

influential.

In the summer of 2006, the biggest beer corporation in Brazil, AMBEV (Companhia de
Bebidas das Américas), introduced its summer campaign materials (television and printed
advertisements) to promote one of their beer products: Skol.* This campaign explored the
idea of a summer muse delivered to men, and of products conceived to better allow men to

gaze at the feminine body as a way of encouraging consumption.

I use the Skol Summer Muse campaign and the political and legal processes that contested
it to explore issues related to power and agency, as well as normativity and ideas of
normalcy and adequacy regarding laws, bodies and identities, and social change related to
gendered social roles. | look at power imbalances materialized in social inequalities that are
produced and reproduced visually through advertising. I also discuss contestation of such
representations as a form of political action, and the limits to state’s enforcement of

regulation regarding abusive advertising in Brazil.

The social actors interacting in this case are: i) AMBEV and CONAR (market self-
regulatory body), representing the market; ii) the feminist movement, represented by the
following feminist non-profit organizations: Instituto Patricia Galvdo, CEPIA, CLADEM,

and Rachel Moreno, representing the Women’s Observatory; iii) the Brazilian State in

4 AMBEV is an enterprise created in 1999 with the fusion of Cervejaria Brahma and Companhia Antarctica.
AMBEYV currently produces and sells 30 different brands, operating in 17 countries in the region. AMBEYV -
Companhia de Bebidas das Américas, “AMBEYV - History Overview”, online:
<https://ri.ambev.com.br/en/overview/history/>.



multiple forums: the judiciary, the administrative bodies enforcing consumer law

(PROCON:S), and federal and state prosecutors’ office representatives.

Litigation around this campaign started in 2006, when Rachel Moreno, a feminist engaged
in discussing the image of women in the media in Brazil, reported the Skol Summer Muse
campaign to the Federal Prosecutor’s Office (MPF) for being discriminatory and violating
women’s fundamental and human rights to fair representation within the media. This
campaign showed a woman, the Summer Muse, being cloned as beer bottles and delivered
to men in their homes and in bars. By the time Rachel Moreno reported the issue, CONAR
had already decided that the advertisement was in accordance with their self-regulatory
guidelines. After unsuccessful attempts to reach an agreement between Rachel Moreno
(representing a group of feminists) and AMBEV, the federal prosecutor’s officer forwarded
the case to the Sao Paulo State prosecutor’s office (MP/SP). The MP/SP proposed a
collective lawsuit against AMBEV, which was dismissed by the Sdo Paulo state court,
deeming the advertising non-discriminatory (2012 decision). In parallel, the Sdo Paulo
PROCON (Programa de Protecdo e Defesa do Consumidor / Program to Protect and
Defend Consumers - an administrative body responsible for enforcing the consumer law in
Brazil) imposed a fine on AMBEYV finding the 2006 Skol Summer Muse campaign abusive
for discriminating against women, in violation of the Consumer Code - law n.° 8.078/90,°
known as the Code of Consumer Defense and Protection (here referred simply as

“Consumer Code — CDC”).5 AMBEV appealed this decision, seeking to annul the fine

° Lei Federal n° 8.078, de 11 de setembro de 1990, D.O.U., 12 September 1990. Online: PROCON Rio de
Janeiro <http://www.procon.rj.gov.br/procon/assets/arquivos/arquivos/CDC_Novembro_2014_Ingles.pdf>.
® Gustavo Tepedino, Temas de direito civil (Rio de Janeiro: Renovar, 2006) at 126.



imposed by PROCON. This time, in 2016, the S&o Paulo state court decided that the Skol
Summer Muse campaign was discriminatory, violating sections of the Consumer Code, and
upholding the PROCON’s fine (2016 decision). AMBEYV appealed this decision many
times, including to the Superior Court in Brazil (STJ). In 2020 the STJ, considering that the
Séo Paulo state court’s 2016 decision was not unanimous, sent the case back to the state
court for further clarification. The Sdo Paulo state court has not yet reviewed this appeal,
but the 2016 decision is a landmark as it appears to be the first court decision in Brazil to
recognize sexist advertising as a form of discriminatory advertising under the Brazilian

Consumer Code.

When taking a closer look at the Skol Summer Muse campaign and related litigation, | was
intrigued by how different the two decisions on the same case were, and how the case had
mobilized so many social actors. | was curious to investigate the discourses on gendered
social roles and visual representations that could emerge from all the documents related to

this case.

Research Questions

This dissertation bridges multiple fields of knowledge. Regarding law, | connect Brazilian
consumer law, and domestic and international human rights law that protect women’s rights
to establish sexist advertising as a human rights issue. From a socio-legal perspective, | use
a feminist political economy approach to advance discussions on gender justice and
establish advertising as a locus for political action in contemporary consumer societies.
Therefore, | expand feminist critique of the law, searching for connections between

consumer law and human rights law through feminist activism in Brazil. My investigation



shows how challenging specific feminine representations in advertising matters for gender
equality, as well as contributes to the expansion of possibilities for strategic litigation for
the feminist movement in Brazil. | made the choice to focus on a binary perception of
women’s identities and social roles because the material I am studying (sexist advertising)
still operates in this paradigm, being binary and heteronormative, showing very strict
representations of men and women, in intersection with race/ethnicity, social class, age,
geographical location, religion, and disabilities. This is not to say that | do not consider
relevant the representation (or lack thereof) of LGBTQ+2 people in advertising, but that |
am choosing to concentrate my analysis on visual representations of cis-women in
advertising, together with assigned gender identities and social expectations. The
stereotypes that encapsulate women’s identities affect trans and non-binary people as well,

and in this sense, what I discuss in this dissertation may also benefit these other groups.

I ground the legal questions in this dissertation on the Skol Summer Muse campaign and
how this case was discussed and decided in different arenas. | focus on how sexist
advertising, here understood as a form of abusive advertising in the Brazilian Consumer
Code, was dealt with by state and market self-regulatory institutions responsible for
enforcing advertising regulations. | also examine how the representatives of the feminist

movement discussed sexist advertising using a human rights framework.

The socio-legal questions in this dissertation involve why and how representation in
advertising matters for gender equality more broadly in consumer and media saturated
societies. If material social inequalities are reflected, produced, reproduced, and reinforced

visually in advertising and discursively in legal documents, how does social movements’



engagement with discriminatory advertising through multiple sites of power (market self-

regulatory bodies and state bodies) constitute a relevant space for political action?

My case analysis shows the different ways equality claims were articulated and what these
emerging discourses reveal about these debates in Brazil. | observe that the Brazilian
feminist movement has been seeking fair representation in advertising and I believe it is
important to understand why this was chosen as a focus for political action. Following this
thread, | connect issues of social inequalities with social representation in advertising to
discuss engagement with consumer law as a political action. I look at feminist theories of
political economy to better understand how social inequalities ground asymmetrical
positions for men and women in capitalist societies, seeking to understand how advertising
and law have contributed to upholding or disrupting power dynamics’ that sustain or shift
these social gender inequalities by displacing traditional ideas of the public and private

divide.

| focus on the strategies and the discourses that contest representation in advertising, as
well as how feminists in Brazil are engaging with and occupying different socio-political
arenas to do so. | do not discuss femvertising (the use of marketing messages to promote
women’s and girls’ empowerment in campaigns like “Dove real beauty”),® but ways in

which women and activists are contesting advertising that violates one’s rights. It is not my

" Law can be both “coercive and discursive, [...] deeply linked to normative claims, high among them
equality, liberty, individualism, and the rule of law, that are used to justify and contest the way in which
power relations are organized”. Judy Fudge & Brenda Cossman, Privatization, Law, and the Challenge to
Feminism (Toronto: University of Toronto Press, 2002) at 30.

8 Neema Varghese & Navim Kumar, “Feminism in advertising: irony or revolution? A critical review of
femvertising” (2020) Fem Media Stud.



goal to define what would be an appropriate message for advertising, | am instead
concerned with what makes a marketing campaign discriminatory, and methods and tools
to address this issue. As a consequence, | am interested in the political and legal

articulations feminists have been making to claim better representation in advertising.

By analyzing the documents related to all the administrative, self-regulatory and judicial
proceedings regarding the Skol Summer Muse campaign, | demonstrate: (i) which legal
discourses about Brazilian women in consumer society emerge from such documents; (ii)
how these discourses are related to structural social inequalities and permeated by
interconnections among gender, sexuality, race/ethnicity, social class, age, and
geographical location, religion, and disabilities; and (iii) how they have changed (or not)
over time, considering the case has been sub judice for at least 16 years. | am also
concerned with how the feminist movement engages with different state institutions and
power structures to contest and discuss women’s role in Brazilian society. Finally, a debate
that permeates the whole dissertation is who has the authority to regulate and oversee

advertising in Brazil: the state? The market? Both?

By bringing new perspectives to the legal interpretation of discriminatory advertising that
could support the enforcement of consumer law by members of the Brazilian National
Consumer System (SNDC), | propose ways to advance strategic litigation on equality and
sexist advertising by offering additional tools to social movements (social movements in
general, but feminist movements in particular) to access the National Consumer System in
Brazil. | see this contribution in multiple dimensions, including: i) stimulating an
interpretation by the authorities responsible for enforcing consumer law that is gender-

sensitive; ii) promoting an expansion of human rights law and its interpretation to



encompass protection against discriminatory advertising; iii) sensitizing the consumer
movement and state bodies to gender issues and international human rights law that
integrates the Bill of Rights in Brazil; iv) introducing consumer law and its mechanisms to
the feminist movement as additional tools to channel their claims related to sexist
advertising; v) fostering collaboration and coalitions between members of the SNDC and
feminist groups interested in discussing gender and advertising. Finally, I contend that
consumer law and laws that protect women’s human rights are a form of hybrid law,

ensuring the observance of minimum human rights standards in private relations.

Theory

This research is interdisciplinary and investigates how material social inequalities
intersected by gender, social class, race/ethnicity, age, geographical location, sexuality,
religion, disabilities, and gender identity are reflected, produced, reproduced, and
reinforced visually in advertising, and discursively in legal documents. I look at issues
related to law and law’s enforcement, and representation or misrepresentation in advertising
as political sites of contestation. | use feminist political economy, consumer law, and
human rights law to discuss the role of women in the Brazilian consumer society and their
representation in advertising. Merging these fields, | propose an interpretation of Brazilian
consumer law that considers these three axes (feminist political economy, Consumer Law,

and Human Rights Law) as non-stable 