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Dr. Susan C. Breau *

The situation in south-east 
Turkey: Is it an armed conflict 
for the purpose of international 
humanitarian law?
Abstract

!is article aims to start an academic debate on the question of the insurgency 
in south-east Turkey and whether the clashes between the Turkish security forces 
and the Kurdistan Workers’ Party (PKK) can be classi"ed as an armed con#ict. It 
looks at the roles of international, regional and domestic institutions such as the 
United Nations, the European Union and the Turkish Government in resolving 
the issues in the region. Against this backdrop, it considers the international law 
implications of past and future actions and the applicability of international 
humanitarian law in de"ning the situation in south-east Turkey as an armed 
con#ict using the Geneva Conventions of 1949 and international customary law. 
!is article does not attempt to "nd a solution to the con#ict rather it suggests 
ways to move the debate forward. 

Introduction

!e purpose of this article is to begin an academic debate on whether the long-
TUBOEJOH� JOTVSHFODZ� JO� TPVUI�FBTU� 5VSLFZ� CFUXFFO� UIF� 5VSLJTI� BSNFE� BOE�
TFDVSJUZ� GPSDFT�BOE� UIF�,VSEJTUBO�8PSLFST��1BSUZ� 	1,,
�DPVME�CF�DMBTTJêFE�BT�
BO�BSNFE�DPOëJDU���ѮJT�XJMM�CF�B�WFSZ�JNQPSUBOU�EFCBUF�BT�UIFSF�BSF�B�OVNCFS�PG�
international law implications from such a classi"cation.  Up until this point, the 
6OJUFE�/BUJPOT
�UIF�&VSPQFBO�6OJPO�BOE�UIF�5VSLJTI�HPWFSONFOU���BOE�GPS�UIBU�
NBUUFS�UIF�XPSME�T�NFEJB���IBWF�MBCFMMFE�UIF�JOTVSHFODZ�JO�TPVUI�FBTU�5VSLFZ�BT�
B�TFSJFT�PG�UFSSPSJTU�BUUBDLT���ѮFSF�JT�OP�MFHBM�CBS�UP�IBWJOH�CPUI�DMBTTJêDBUJPOT
�
B�HSPVQ�DPVME�CF�MBCFMMFE�UFSSPSJTU�CVU�TUJMM�CF�B�QBSUJDJQBOU�JO�BO�BSNFE�DPOëJDU��
ѮFSF�BSF�UXP�TFQBSBUF�RVFTUJPOT�CFJOH�FYBNJOFE�JO�UIJT�BSUJDMF��'JSTUMZ
�XIFUIFS�

��3FBEFS�JO�*OUFSOBUJPOBM�-BX
�4DIPPM�PG�-BX
�"TTJTUBOU�"TTPDJBUF�%FBO�GPS�3FTFBSDI
�'BDVMUZ�PG�-BX�
BOE�#VTJOFTT
�6OJWFSTJUZ�PG�4VSSFZ
�(VJMEGPSE��
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UIF�DPOëJDU�JUTFMG�JT�BU�BO�JOUFOTJUZ�UIBU�SFTVMUT�JO�JU�CFJOH�BO�BSNFE�DPOëJDU�BOE
�
secondly, what international legal rules might be applicable in that event.
!is article can only contribute to a debate still in its infancy,  and will certainly not 
QSPWJEF�B�EFêOJUJWF�BOTXFS�UP�UIF�RVFTUJPO�PG�XIFUIFS�UIF�JOTVSHFODZ�JT�BO�BSNFE�
DPOëJDU�CVU�XJMM�TVHHFTU�UIBU�UIF�JOUFSOBUJPOBM�MBX�SVMFT�DPOTUJUVUJOH�JOUFSOBUJPOBM�
IVNBOJUBSJBO�MBX�	PS�BT�LOPXO�BT�jus in bello) might impact on those who are 
JOWPMWFE�JO�UIF�DPOëJDU��ѮJT�BSUJDMF�XJMM�CF�EJWJEFE�JOUP�UXP�TFDUJPOT
�êSTU�B�CSJFG�
EFTDSJQUJPO�PG�UIF�DPOëJDU�JO�TPVUIFBTU�5VSLFZ�TJODF������XJUI�BO�BOBMZTJT�PG�UIF�
RVFTUJPOT�UIBU�NVTU�CF�DPOTJEFSFE�JO�XIFUIFS�UIJT�TJUVBUJPO�NJHIU�CF�DMBTTJêFE�BT�
BO�BSNFE�DPOëJDU���ѮF�TFDPOE�TFDUJPO�XJMM�DPOTJEFS�UIPTF�SVMFT�PG�JOUFSOBUJPOBM�
humanitarian law that would or might apply if the situation were thus classi"ed.  
!e conclusion will suggest ways forward if the debate moves into the arena of 
TPMVUJPOT�UP�BSNFE�DPOëJDU�SBUIFS�UIBO�UIF�QSPGFTTFE�BOE�EJTQVUFE�DBUFHPSZ�PG�B�
AXBS�PO�UFSSPSJTN��

1. !e situation in south-east Turkey – classi"cation as armed con#ict

ѮF�DPOëJDU�CFUXFFO�UIF�5VSLJTI�HPWFSONFOU�BOE�UIF�1,,�EBUFT�GSPN������XJUI�
������������QFSTPOT�LJMMFE
�UISFF�NJMMJPO�EJTQMBDFE�BOE�PWFS������WJMMBHFT�JO�UIF�
region destroyed.1 

*U�XBT�JOJUJBMMZ�BSHVFE�UIBU�UIF�DPOëJDU�FOEFE�JO������XJUI�UIF�BSSFTU�PG�"CEVMMBI�
Öcalan and the declaration of a PKK cease"re.��)PXFWFS
�UIF�DPOëJDU�OFWFS�USVMZ�
FOEFE
�XJUI�TLJSNJTIFT�DPOUJOVJOH�TJODF�UIF�DFBTFêSF��3FDFOUMZ�XF�IBWF�TFFO�BO�
JODSFBTF�JO�UIF�MFWFM�PG�TFWFSJUZ�UP�UIF�QPJOU�UIBU�UIF�5VSLJTI�QBSMJBNFOU�WPUFE�
PWFSXIFMNJOHMZ�PO����0DUPCFS������UP�BVUIPSJTF�TFOEJOH�USPPQT�JOUP�OPSUIFSO�
*SBR���ѮJT�DPVME�QPUFOUJBMMZ�JOWPMWF�5VSLFZ�BOE�/PSUIFSO�*SBR�JO�BO�JOUFSOBUJPOBM�
BSNFE�DPOëJDU
�CVU�VOUJM�UIBU�QPJOU�UIF�GPDVT�IBT�UP�CF�PO�UIF�FWFOUT�JO�TPVUI�FBTU�
5VSLFZ�

1SPKFDU� 1MPVHITIBSFT� JO� JUT� BOOVBM�"SNFE�$POëJDU� SFQPSU� PG� ����� USBDFE� UIF�
DPOëJDU� CBDL� EVSJOH� UIF� QSFWJPVT� GFX� ZFBST�� � *U� SFDPVOUFE� UIBU� EVSJOH� ���� 
armed clashes between government forces and Kurdish rebels continued in the 
4PVUIFBTU�BOE�OPSUIFSO�*SBR
�UIPVHI�UIF�JOUFOTJUZ�PG�UIF�êHIUJOH�EFDSFBTFE��ѮF�
�����EFBUI�UPMM�XBT�FTUJNBUFE�BU�BCPVU��
����QFPQMF�LJMMFE
�JODMVEJOH�DJWJMJBOT
�B�
EFDMJOF�GSPN�UIF������êHVSF�PG��
�����*U�XBT�SFQPSUFE�UIBU�JO������UIF�5VSLJTI�

�,��:JMEJ[
�!e Kurds in Turkey
�	-POEPO
�1MVUP�1SFTT�����
�Q���BOE��A1SPKFDU�1MPVHITIBSFT�
�Armed 
Con#ict Report: Turkey 2003
IUUQ���XXX�QMPVHITIBSFT�DB�MJCSBSJFT�"$35FYU�"$3�5VSLFZ�IUNM�BDDFTTFE���/PWFNCFS�����
�� �:JEJ[
�Q�����
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forces, in dismissing the the PKK cease"re as a terrorist ploy, pursued PKK rebels 
EFFQFS�JOUP�OPSUIFSO�*SBR��%VSJOH�UIBU�DBNQBJHO�BU�MFBTU�����QFPQMF�XFSF�LJMMFE��
ѮF�SFQPSU�UIFO�SFWJFXFE�UIF�NBKPS�5VSLJTI�NJMJUBSZ�PQFSBUJPO�JO�+BOVBSZ������
which was one of only a few incidents of violence reported for the year. !ere 
XBT�B�DPSSFTQPOEJOH�EFDMJOF�JO�UIF�EFBUI�UPMM�GPS�UIF�ZFBS�UP�BO�FTUJNBUFE�����

ѮFSF�XBT� B� TJNJMBS� TJUVBUJPO� SFQPSUFE� CZ�1SPKFDU� 1MPVHITIBSFT� GPS� ������ѮF�
5VSLJTI�NJMJUBSZ�BOE�,VSEJTI�SFCFMT�FOHBHFE�JO�B�OVNCFS�PG�TLJSNJTIFT�PO�5VSLJTI�
BOE�*SBRJ�TPJM��ѮF�5VSLFZ�CBTFE�,VSEJTUBO�'SFFEPN�BOE�%FNPDSBDZ�$POHSFTT�
	,"%&,
� EFQMPZFE�NBO�QPSUBCMF� TVSGBDF�UP�BJS�NJTTJMFT� 	4".T
� PO� 5VSLFZ�T�
CPSEFS�XJUI�*SBR�JO�BOUJDJQBUJPO�PG�B�QPTTJCMF�5VSLJTI�JOWBTJPO�JO�OPSUIFSO�*SBR�
USJHHFSFE�CZ�B�64�MFE�XBS�JO�*SBR��*U�XBT�BMMFHFE�UIBU�UIF�AWJMMBHF�HVBSET��BSNFE�CZ�
5VSLFZ�BHBJOTU�,VSEJTI�SFCFM�JODVSTJPOT�XFSF�BDDVTFE�PG�SBQJOH
�BUUBDLJOH�BOE
�
in some cases, murdering villagers returning to their land through a resettlement 
QSPHSBN�JOJUJBUFE�CZ�UIF�HPWFSONFOU��0O����.BZ������UIF�,VSEJTUBO�0CTFSWFS�
SFQPSUFE� UIBU� ����5VSLJTI� TPMEJFST� CBUUMFE� JO�OPSUIFSO� *SBR�XJUI� ����,VSEJTI�
HVFSSJMMBT�PG�UIF�1FPQMF�T�%FGFODF�'PSDF�	)4,
�BO�BSNFE�XJOH�PG�,"%&,��&WFO�
TP
�JO�%FDFNCFS�UIF�HPWFSONFOU�MJѫFE�JUT�TUBUF�PG�FNFSHFODZ�JO�UIF�4PVUIFBTU���
%VF� UP� UIF� EFDSFBTF� JO� UIF� BDUVBM� EFBUI� UPMM� 	FTUJNBUFE� ��� GPS� UIF� ZFBS� ����
�
1SPKFDU�1MPVHITIBSFT� SFNPWFE� UIF� TJUVBUJPO� GSPN� UIFJS� BOOVBM� BSNFE� DPOëJDU�
SFQPSUT�JO�������ѮJT�JT�JO�TQJUF�PG�UIF�GBDU�UIBU�PO���+VOF�����
�UIF�1,,�FOEFE�
their cease"re.�

ѮF�NFEJB�CFHBO�UP�SFQPSU�PO�BO�FTDBMBUJOH�DPOëJDU�GSPN�������ѮF�##$�SFQPSUFE�
UIBU�JO������UIF�1,,�SFTVNFE�JUT�WJPMFOU�DBNQBJHO
�XIJDI�FTDBMBUFE�TUFBEJMZ�GSPN�
�����UP�UIF�QSFTFOU�EFTQJUF�TFWFSBM�PUIFS�TIPSU�MJWFE
�VOJMBUFSBM�DFBTFêSFT��*U�XBT�
TUBUFE�UIBU�UIF�5VSLJTI�HPWFSONFOU�CFMJFWFE�UIBU�UIF�1,,�IBE�TFWFSBM�UIPVTBOE�
êHIUFST�CBTFE�JO�UIF�2BOEJM�.PVOUBJOT�PG�OPSUIFSO�*SBR����"�NBKPS�JODJEFOU�UPPL�
QMBDF�PO����+VMZ������XIFO�JU�XBT�BMMFHFE�UIBU�UIF�1,,�MBVODIFE�B�CPNC�BUUBDL�
JO�,VǨBEBT���'JWF�QFPQMF� JODMVEJOH� UPVSJTUT� GSPN�#SJUBJO�BOE�*SFMBOE�EJFE�BOE�
thirteen were wounded. !e PKK denied responsibility and another group, the 
5",�	Teyrenbaze Azadiya Kurdistan
�UIF�,VSEJTUBO�'SFFEPN�'BMDPOT

�DMBJNFE�
SFTQPOTJCJMJUZ�GPS�UIJT�BOE�BOPUIFS�BUUBDL�FBSMJFS�JO�UIF�NPOUI�XIJDI�XPVOEFE����

�� �1SPKFDU�1MPVHITIBSFT
�Armed Con#ict Report: Turkey 2003
IUUQ���XXX�QMPVHITIBSFT�DB�MJCSBSJFT�"$35FYU�"$3�5VSLFZ�IUNM� BDDFTTFE� ���/P-
WFNCFS������
�� �*CJE�
�� �1��0�5PPMF
� A1SPêMF�� UIF�1,,�
�##$�/FXT����0DUPCFS�����
�IUUQ���OFXT�CCD�DP�VL���IJ�
FVSPQF���������TUN�BDDFTTFE����/PWFNCFS������
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QFPQMF�JODMVEJOH�UISFF�GPSFJHO�UPVSJTUT�JO�UIF�"FHFBO�DPBTUBM�UPXO�PG�¬FǨNF�� 0O�
���.BSDI������GPVSUFFO�1,,�XFSF�LJMMFE�EVSJOH�BO�BSNFE�BUUBDL�CZ�UIF�5VSLJTI�
TFDVSJUZ� GPSDFT� JO� UIF�ƧFOZBZMB�SFHJPO�� *O� UIF�OFYU�NPOUI� JU�XBT�SFQPSUFE� UIBU�
aU� MFBTU� B�EP[FO�QFPQMF�XFSF�LJMMFE� JO�DMBTIFT�CFUXFFO�,VSEJTI�QSPUFTUFST�BOE�
TFDVSJUZ�GPSDFT�JO�UIF�4PVUIFBTU��

ѮF�SFQPSUT�PG�WJPMFODF�FTDBMBUFE�JO�������0O����4FQUFNCFS������UIF�"TTPDJBUFE�
1SFTT� SFQPSUFE� UIBU� BDDPSEJOH� UP� B� MPDBM� PēDJBM
� ,VSEJTI� SFCFMT� BNCVTIFE� B�
minibus carrying pro-government village guards and civilians in south-east 
5VSLFZ�BOE�LJMMFE����QFPQMF���*U�XBT�TUBUFE�UIBU�UIF�SFCFMT�BSNFE�XJUI�BVUPNBUJD�
XFBQPOT� BUUBDLFE� UIF�NJOJCVT� JO� Ƨ�SOBL� QSPWJODF� OFBS� UIF� CPSEFS�XJUI� *SBR
�
LJMMJOH�TFWFO�WJMMBHF�HVBSET�BOE�êWF�DJWJMJBOT��5XP�QFPQMF�XFSF�XPVOEFE
�CVU�JU�
was not clear whether they were village guards or civilians.� 

,VSEJTUBO�57�SFQPSUFE�UIBU�B�MBOE�NJOF�FYQMPEFE�PO�4VOEBZ���0DUPCFS�TPNF�
���LJMPNFUSFT� JOTJEF�5VSLFZ� GSPN�UIF� *SBR�CPSEFS� JO� UIF� TPVUI�FBTUFSO�Ƨ�SOBL�
1SPWJODF��ѮF�NJOF� LJMMFE� ��� TPMEJFST�� *U� XBT� BMTP� SFQPSUFE� PO�,VSEJTUBO� 57�
UIBU�PO�4BUVSEBZ
����0DUPCFS
�B�,VSEJTI�BUUBDL�LJMMFE����5VSLJTI�TPMEJFST�BMSFBEZ�
massed at the frontier.�� 0O� ��� 0DUPCFS� $BOBEJBO� #SPBEDBTU� $PNQBOZ� OFXT�
SFQPSUFE�UIBU�5VSLJTI�BSUJMMFSZ�VOJUT�TIFMMFE�SFCFM�QPTJUJPOT�JO�OPSUIFSO�*SBR�JO�
SFUBMJBUJPO�GPS�BO�BNCVTI�UIBU�LJMMFE�BU�MFBTU����TPMEJFST�BOE�JOKVSFE����PUIFST��
ѮF�5VSLJTI�NJMJUBSZ� TBJE� JUT� USPPQT
� CBDLFE� CZ� IFMJDPQUFS� HVOTIJQT
�LJMMFE� ���
rebels belonging to the PKK.��

Although these reports would have to have some independent veri"cation for 
BDDVSBDZ
�FTQFDJBMMZ�XJUI�SFTQFDU�UP�EFBUI�UPMM
�UIFSF�JT�OP�RVFTUJPO�PG�B�TFSJPVT�
FTDBMBUJPO� PG� WJPMFOU� DMBTIFT� CFUXFFO� UIF� 1,,� BOE� UIF� 5VSLJTI�NJMJUBSZ�XJUI�
thousand of combatants being involved on each side. However, one of the most 
controversial areas in international humanitarian law is whether or not a civil 
EJTUVSCBODF�PS� JOTVSHFODZ�DBO�SJTF� UP� UIF� MFWFM�PG�BO�BSNFE�DPOëJDU�� � *U� JT� UIF�
general practice of a sovereign state not to admit that they have an internal armed 

�� �##$�/FXT
�A5VSLJTI�3FTPSU�#MBTU�LJMMT�êWF
�##$�/FXT������+VMZ�����
�IUUQ���OFXT�CCD�DP�VL���IJ�
FVSPQF���������TUN�BDDFTTFE����/PWFNCFS������
�� � ##$� /FXT
� A5JNFMJOF� 5VSLFZ�� IUUQ���OFXT�CCD�DP�VL���MPX�XPSME�FVSPQF�DPVOUSZ@QSP-
êMFT���������TUN�BDDFTTFE����/PWFNCFS������
�� �##$�/FXT
�A,VSE�"UUBDL�LJMMT����JO�5VSLFZ�
�BT�SFQPSUFE�CZ�"TTPDJBUFE�1SFTT����4FQUFNCFS�����
�
IUUQ���OFXT�CCD�DP�VL���IJ�NJEEMF@FBTU���������TUN�BDDFTTFE����/PWFNCFS������
�� �,VSEJTUBO�57�SFQPSUT�BU�IUUQ���XXX�LVSEJTUBOUW�OFU�FOHMJTI�BTQ TFS��� accessed 11 November 
�����
��� �$#$�/FXT
�A5VSLFZ�DPOTJEFST�SFTQPOTF�BѫFS�EFBEMZ�SFCFM�BNCVTI�PO�TPMEJFST�
����0DUPCFS�������
IUUQ���XXX�DCD�DB�XPSME�TUPSZ������������UVSLFZ�LVSET�IUNM�BDDFTTFE����/PWFNCFS������
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DPOëJDU��ѮPTF�XIP�XJTI� UP� TFDVSF� B� OFX�QPMJUJDBM� BSSBOHFNFOU� BSF� DMBTTJêFE�
BT�SFCFMT
�UFSSPSJTUT�PS�JOTVSHFOUT���PS�BT�.BSHBSFU�ѮBUDIFS�GBNPVTMZ�TBJE�XJUI�
SFTQFDU�UP�UIF�*3"�DBQUJWFT�EVSJOH�UIF�/PSUIFSO�*SFMBOE�5SPVCMFT�m�DSJNJOBMT���

ѮFSF�BSF�UXP�NBJO�MFHBM�EJēDVMUJFT���'JSTUMZ
�EVF�UP�EJTBHSFFNFOU�BNPOH�4UBUFT
�
UIFSF�XBT�EFMJCFSBUF�BCTFODF�JO�UIF������(FOFWB�$POWFOUJPOT�PG�B�EFêOJUJPO�PG�
XIBU�DPOTUJUVUFT�BO�BSNFE�DPOëJDU
�BT�UIF�QSPWJTJPO�GPS�OPO�JOUFSOBUJPOBM�BSNFE�
DPOëJDU
�$PNNPO�"SUJDMF���TUBUFT�TJNQMZ�UIBU�JU�BQQMJFT�UP�ABO�BSNFE�DPOëJDU�OPU�PG�
BO�JOUFSOBUJPOBM�DIBSBDUFS�PDDVSSJOH�JO�UIF�UFSSJUPSZ�PG�POF�PG�UIF�)JHI�$POUSBDUJOH�
1BSUJFT���*U�TIPVME�CF�OPUFE�UIBU�UIFSF�JT�BMTP�OPU�BO�BHSFFE�GPSNVMB�BT�UP�IPX�UP�
DMBTTJGZ�B�DPOëJDU�BT�JOUFSOBUJPOBM�PS�OPO�JOUFSOBUJPOBM�11�4FDPOEMZ
�UIFSF�JT�BMTP�
OP�EFêOJUJPO�PG� BSNFE� DPOëJDU� UIBU�NJHIU� DPOTUJUVUF� DVTUPNBSZ� JOUFSOBUJPOBM�
MBX��4UBUFT�EP�FYQSFTT�QPTJUJPOT�PO�XIFUIFS�B�TJUVBUJPO�PG�WJPMFODF�BNPVOUT�UP�
BO�BSNFE�DPOëJDU�JO�(FOFSBM�"TTFNCMZ�PS�4FDVSJUZ�$PVODJM�SFTPMVUJPOT�CVU�UIF�
4UBUFT�JOWPMWFE�JO�UIJT�UZQF�PG�JOTVSHFODZ�SBSFMZ�BHSFF�XJUI�UIJT�DMBTTJêDBUJPO�BOE�
tend to argue that the action of its military is for the purpose of law enforcement 
or counter-terrorism operations. Rather, it is le# to the international community 
and o#en civil society to argue that the situation has escalated to that extent. 
"O� FYBNQMF� HJWFO� CZ� 1FJKJǀ� JT� UIBU� UIF� 3VTTJBO�$POTUJUVUJPOBM� $PVSU� JO� �����
JOEJDBUFE�UIBU�"EEJUJPOBM�1SPUPDPM�**�XBT�BQQMJDBCMF�UP�UIF�êHIUJOH�JO�$IFDIOZB�
BU�UIBU�UJNF
�CVU�XIFO�IPTUJMJUJFT�SFTVNFE�JO������UIF�3VTTJBO�FYFDVUJWF�SFGFSSFE�
to the situation as a counter-terrorist action.�� 

!is means that distinguishing between situations of non-international armed 
DPOëJDU�XIJDI�XJMM� USJHHFS� UIF� PQFSBUJPO� PG� DPNNPO�"SUJDMF� �� UP� UIF�(FOFWB�
$POWFOUJPOT�BOE�"EEJUJPOBM�1SPUPDPM�**�PG������	JG�BQQMJDBCMF

�BOE�TJUVBUJPOT�PG�
JOUFSOBM�EJTUVSCBODF�PS�UFOTJPO�JT�B�WFSZ�EJēDVMU�UBTL��ѮF�SFTVMU�PG�UIJT�MBDL�PG�
EFêOJUJPO�JT�UIBU�B�TFSJFT�PG�DSJUFSJB�IBT�CFFO�EFWFMPQFE�JO�UIF�QSBDUJDF�PG�4UBUFT�
and in the legal literature, even though it might not be accepted as customary. !e 
êSTU�BOE�QSJNBSZ�DSJUFSJPO�JT�UIF�FYJTUFODF�PG�QBSUJFT�UP�UIF�DPOëJDU���$PNNPO�
"SUJDMF���JT�BQQMJDBCMF�UP�AFBDI�1BSUZ�UP�UIF�DPOëJDU��BOE�IJT�NFBOT�UIFSF�NVTU�CF�
JO�FYJTUFODF�BU�MFBTU�UXP�QBSUJFT��*U�JT�OPU�EJēDVMU�UP�EFUFSNJOF�UIF�FYJTUFODF�PG�UIF�
BSNFE�GPSDFT�PG�POF�PG�UIF�QBSUJFT���UIF�4UBUF�CVU�UIF�OPO�4UBUF�BSNFE�HSPVQ�JT�
NPSF�EJēDVMU��*U�JT�XJEFMZ�SFDPHOJTFE�UIBU�BO�BSNFE�HSPVQ�IBT�UP�IBWF�B�ADFSUBJO�

��� �+��1FJKJǀ
�A4UBUVT�PG�BSNFE�DPOêDUT��JO�&��8JMNTIVSTU�BOE�4��#SFBV
�Perspectives on the iCRC Study 
on Customary International Law, 	$BNCSJEHF�6OJWFSTJUZ�1SFTT�����

�Q
�����
��� �*CJE��Q����
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level of organisation and command structure, as well as the ability to implement 
JOUFSOBUJPOBM�IVNBOJUBSJBO�MBX����
 
In addition there are other important criteria, including whether the government 
is obliged to use military force, the number of victims, the means used to deal 
with the opposing side, the duration and level of violence involved.�� In his 
MFDUVSFT�UP�iѮF�)BHVF�"DBEFNZ�PG�*OUFSOBUJPOBM�-BXu
�4DIJOEMFS�DBNF�VQ�XJUI�
UIF� GPMMPXJOH� EFêOJUJPO� XIJDI� XJMM� TVēDF� GPS� UIF� QVSQPTF� PG� FYBNJOJOH� UIF�
,VSEJTI�$POëJDU��)F�TUBUFE�

Practice has set up the following criteria to delimit non-international 
BSNFE� DPOëJDUT� GSPN� JOUFSOBM� EJTUVSCBODFT�� *O� UIF� êSTU� QMBDF
� UIF�
hostilities have to be conducted by force of arms and exhibit such 
intensity that, as a rule, the government is compelled to employ its armed 
GPSDFT�BHBJOTU�UIF�JOTVSHFOUT�JOTUFBE�PG�NFSF�QPMJDF�GPSDFT��4FDPOEMZ
�BT�
to the insurgents, the hostilities are meant to be of a collective character, 
that is, they have to be carried out not only by single groups. In addition, 
the insurgents have to exhibit a minimum amount of organisation. 
!eir armed forces should be under a responsible command and be 
DBQBCMF�PG�NFFUJOH�NJOJNBM�IVNBOJUBSJBO�SFRVJSFNFOUT��"DDPSEJOHMZ
�
UIF�DPOëJDU�NVTU�TIPX�DFSUBJO�TJNJMBSJUJFT�UP�B�XBS
�XJUIPVU�GVMêMMJOH�BMM�
conditions necessary for the recognition of belligerency.�� 

0OF�DBTF�UIBU�IBT�DPOTJEFSFE�UIJT�JTTVF�JT�UIF�Abella case in the Inter-American 
$PNNJTTJPO�PO�)VNBO�3JHIUT�� � *O� UIF� WJFX�PG� UIF� DPNNJTTJPOFST� B� DPOëJDU�
MBTUJOH����IPVST�CFUXFFO�B�HSPVQ�PG�EJTTJEFOU�PēDFST�BOE�UIF�"SHFOUJOF�NJMJUBSZ�
BU�UIF�5BCBMEB�NJMJUBSZ�CBTF�RVBMJêFE�BT�BO�BSNFE�DPOëJDU�BOE�$PNNPO�"SUJDMF�
��XBT�IFME�UP�CF�BQQMJDBCMF���

ѮF�UFTU�JT�NPSF�TUSJOHFOU�JO�"EEJUJPOBM�1SPUPDPM�**�UP�UIF�(FOFWB�$POWFOUJPOT���
"SUJDMF���

��� �*CJE��QQ��������BOE�-��.PJS
�!e Law of Internal Armed Con#ict 	$BNCSJEHF�6OJWFSTJUZ�1SFTT
�
����
�Q����
��� �+��1FJKJǀ
�A4UBUVT�PG�BSNFE�DPOêDUT��JO�&��8JMNTIVSTU�BOE�4��#SFBV
�Perspectives on the iCRC Study 
on Customary International Law, 	$BNCSJEHF�6OJWFSTJUZ�1SFTT�����

�Q����
��� �%��4DIJOEMFS
�AѮF�%JĒFSFOU�5ZQFT�PG�"SNFE�$POëJDUT�"DDPSEJOH�UP�UIF�(FOFWB�$POWFOUJPOT�
BOE�1SPUPDPMT�
�Recueil des cours, Volume 163/ii
�����
�Q��������
���  Juan Carlos Abella v. Argentina, $BTF�������
�3FQPSU�/�������
�*OUFS�"N��
$�)�3�
�0&"�4FS�-�7�**����%PD����SFW��BU�������November 18, 1997.
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���ѮJT�1SPUPDPM
�XIJDI�EFWFMPQT�BOE�TVQQMFNFOUT�"SUJDMF���DPNNPO�
UP� UIF�(FOFWB�$POWFOUJPOT�PG����"VHVTU������XJUIPVU�NPEJGZJOH� JUT�
FYJTUJOH� DPOEJUJPOT� PG� BQQMJDBUJPO
� TIBMM� BQQMZ� UP� BMM� BSNFE� DPOëJDUT�
which are not covered by Article 1 of the Protocol Additional to the 
(FOFWB�$POWFOUJPOT�PG����"VHVTU�����
�BOE�SFMBUJOH�UP�UIF�1SPUFDUJPO�
PG�7JDUJNT�PG�*OUFSOBUJPOBM�"SNFE�$POëJDUT�	1SPUPDPM�*
�BOE�XIJDI�UBLF�
QMBDF� JO� UIF� UFSSJUPSZ�PG�B�)JHI�$POUSBDUJOH�1BSUZ�CFUXFFO� JUT�BSNFE�
GPSDFT� BOE� EJTTJEFOU� BSNFE� GPSDFT� PS� PUIFS� PSHBOJ[FE� BSNFE� HSPVQT�
which, under responsible command, exercise such control over a part 
of its territory as to enable them to carry out sustained and concerted 
military operations and to implement this Protocol. 
���ѮJT�1SPUPDPM� TIBMM�OPU�BQQMZ� UP� TJUVBUJPOT�PG� JOUFSOBM�EJTUVSCBODFT�
and tensions, such as riots, isolated and sporadic acts of violence and 
PUIFS�BDUT�PG�B�TJNJMBS�OBUVSF
�BT�OPU�CFJOH�BSNFE�DPOëJDUT�

ѮF�UXP�LFZ�BEEJUJPOBM�GBDUPST�XFSF�UFSSJUPSJBM�DPOUSPM�BOE�UIF�BCJMJUZ�UP�DBSSZ�PVU�
sustained and concerted military operations. An explanation is that Additional 
Protocol II was negotiated in an atmosphere of determining the lowest common 
denominator in a situation of infringement of state sovereignty. !erefore, the 
TDPQF�PG�BQQMJDBUJPO�JT�NVDI�OBSSPXFS�UIBO�$PNNPO�"SUJDMF���CVU�UIF�1SPUPDPM�
TQFDJêDBMMZ�TUBUFT�UIBU�JU�EFWFMPQT�BOE�TVQQMFNFOUT�$PNNPO�"SUJDMF���XJUIPVU�
NPEJGZJOH�JUT�FYJTUJOH�DPOEJUJPOT�PG�BQQMJDBUJPO���ѮF�(FOFWB�$POWFOUJPOT�BSF�
OPX�VOJWFSTBMMZ�SBUJêFE�$POWFOUJPOT�XIFSFBT�NBOZ�DPVOUSJFT
�JODMVEJOH�5VSLFZ
�
BSF�OPU�QBSUZ�UP�"EEJUJPOBM�1SPUPDPM�**���ѮF�*OUFSOBUJPOBM�$PVSU�PG�+VTUJDF�IBT�
EFDMBSFE�UIBU�$PNNPO�"SUJDMF���SFQSFTFOUT�DVTUPNBSZ�JOUFSOBUJPOBM�MBX�JO�CPUI�
JOUFSOBUJPOBM�BOE�OPO�JOUFSOBUJPOBM�BSNFE�DPOëJDU��� 

ѮF� 3PNF� 4UBUVUF� PG� UIF� *OUFSOBUJPOBM� $SJNJOBM� $PVSU� QSPWJEFT� ZFU� BOPUIFS�
EFêOJUJPO� PG� B� OPO�JOUFSOBUJPOBM� BSNFE� DPOëJDU�� "SUJDMF� �� �	G
� QSPWJEFT� B�
de"nition that is not as stringent as Additional Protocol II but not as general as 
$PNNPO�"SUJDMF����*U�TUBUFT�

1BSBHSBQI� �� 	F
� BQQMJFT� UP� BSNFE� DPOëJDUT� OPU� PG� BO� JOUFSOBUJPOBM�
character and thus does not apply to situations of internal disturbances 
and tensions, such as riots, isolated and sporadic acts of violence or 
PUIFS� BDUT� PG� B� TJNJMBS� OBUVSF�� *U� BQQMJFT� UP� BSNFE� DPOëJDUT� UIBU� UBLF�
QMBDF�JO�UIF�UFSSJUPSZ�PG�B�4UBUF�XIFO�UIFSF�JT�QSPUSBDUFE�BSNFE�DPOëJDU�

��� �.JMJUBSZ�BOE�1BSBNJMJUBSZ�"DUJWJUJFT�JO�BOE�BHBJOTU�/JDBSBHVB�	/JDBSBHVB��W�64"�

�.FSJUT
������
*$+�3FQ���
�BU�QBSBT����������
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CFUXFFO� HPWFSONFOUBM� BVUIPSJUJFT� BOE� PSHBOJ[FE� BSNFE� HSPVQT� PS�
between such groups.

ѮF�POMZ�DSJUFSJB�PG�BO�PSHBOJTFE�BSNFE�HSPVQ�BOE�QSPUSBDUFE�DPOëJDU�BSF�BMTP�
GPVOE�JO�UIF�4DIJOEMFS�TVNNBSZ�PG�QSBDUJDF�JO�UIF�BSFB��� 

1FKJD�TVNNBSJTFT�UIF�TFSJPVT�MFHBM�QSPCMFN�XJUI�UIJT�JTTVF�CZ�TUBUJOH�
1PMJUJDBM�DPOTJEFSBUJPOT�BTJEF
�UIFSF�SFNBJOT�UIF�EJēDVMUZ�PG�EFUFSNJOJOH�
and analysing the various factual criteria to which legal conclusions can 
CF�QJOOFE��#BTFE�PO�UIF�GBDUT
�JU�DBO�MFHJUJNBUFMZ
�JG�POMZ�IZQPUIFUJDBMMZ
�
CF� BTLFE� XIFUIFS
� GPS� FYBNQMF
� UIF� TJUVBUJPOT� JO� /PSUIFSO� *SFMBOE
�
5VSLFZ� BOE�"MHFSJB
� DPOTUJUVUFE� JOUFSOBM� EJTUVSCBODFT� PS� UFOTJPOT� PS�
JOUFSOBM� BSNFE� DPOëJDUT��ѮF� HFOFSBM� DPODMVTJPO� UP� CF� ESBXO� JT� OPU�
UIBU� B� EFêOJUJPO� PG� JOUFSOBM� BSNFE� DPOëJDU�XPVME� TPMWF� UIF� QSPCMFN�
- the examples provided above would attest to the contrary - only that 
LOPXMFEHF�PG�UIF�GBDUT
�DBSFGVM�BOBMZTJT�BOE�B�CPOB�êEF�BQQSPBDI�UP�UIF�
IBCJUVBM�DSJUFSJB�GPS�BTTFTTNFOU�BSF�SFRVJSFE��� 

If one carefully analyses and assesses the increase in violence in south-east 
5VSLFZ�BOE�UIF�IJTUPSZ�PG�UIF�DPOëJDU�XF�DBO�TFF�UIBU�UIFSF�IBT�CFFO�TVTUBJOFE�
WJPMFODF�CFUXFFO� UIF�NJMJUBSZ�BOE�TFDVSJUZ� GPSDFT�PG�5VSLFZ�BOE�BO�PSHBOJTFE�
HSPVQ
�UIF�1,,�TJODF�������4FDPOEMZ
�UIF�WJPMFODF�UBLFT�QMBDF�XJUIJO�B�TPWFSFJHO�
4UBUF�5VSLFZ���ѮJSEMZ
�UIF�1,,�IBT�UIF�MFWFM�PG�PSHBOJTBUJPO�SFRVJSFE�BOE�IBT�B�
NJMJUBSZ�DPNNBOE�TUSVDUVSF���'PVSUIMZ�UIF�1,,�IBT�FYQSFTTFE�JUT�BHSFFNFOU�UP�
BCJEF�CZ�UIF�MBXT�PG�BSNFE�DPOëJDU���ѮJT�XBT�DPOêSNFE�CZ�B�TUBUFNFOU�UP�UIF�
6OJUFE�/BUJPOT�EFMJWFSFE�JO�(FOFWB�PO����+BOVBSZ������XIJDI�TUBUFT�

*O� JUT� DPOëJDU� XJUI� UIF� 5VSLJTI� TUBUF� GPSDFT
� UIF� 1,,� VOEFSUBLFT� UP�
SFTQFDU�UIF�(FOFWB�$POWFOUJPOT�PG������BOE�UIF�'JSTU�1SPUPDPM�PG������
regarding the conduct of hostilities and the protection of the victims of 
war and to treat those obligations as having the force of law within its 
own forces and the areas within its control.�� 

'JOBMMZ
� UIF� WJPMFODF� NBZ� CF� SFBDIJOH� UIF� JOUFOTJUZ� PG� BSNFE� DPOëJDU�� 0OMZ�
cautious analysis of each incident and a comprehensive review of the structure of 
the PKK will give a de"nitive answer but certainly an initial and careful view of the 

��� �4FF�GPPUOPUF���
��� �1FJKJǀ
�PQ�DJU
�Q����
��� �1,,�4UBUFNFOU�UP�UIF�6OJUFE�/BUJPOT�(FOFWB
����+BOVBSZ
������
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DSJUFSJB�BOE�GBDUT�PG�UIJT�DPOëJDU�TVHHFTUT�UP�UIJT�BVUIPS�UIBU�B�OPO�JOUFSOBUJPOBM�
BSNFE�DPOëJDU�FYJTUT�JO�TPVUI�FBTU�5VSLFZ���3FHBSEMFTT�PG�UIJT�BOTXFS�JU�JT�DMFBS�
UIBU�5VSLFZ�XJMM�QSPCBCMZ�OPU�BHSFF�XJUI�UIJT�BTTFTTNFOU�

/FWFSUIFMFTT
� UIJT� DPOëJDU�NVTU� CF� FYBNJOFE� CZ� UIF� SFTU� PG� UIF� JOUFSOBUJPOBM�
DPNNVOJUZ�JO�MJHIU�PG�UIFTF�XFMM�FTUBCMJTIFE�DSJUFSJB��4UBUFT�XIP�BSF�NFNCFST�PG�
the United Nations should not forget their obligations under international law 
UP�SFTQPOE�UP�TJUVBUJPOT�PG�BSNFE�DPOëJDU�JODMVEJOH�JOUFSOBM�BSNFE�DPOëJDUT�BT�
threats to international peace and security.

2. !e applicable international humanitarian law should the situation in 
south-east Turkey be classi"ed as armed con#ict

ѮF�.BSUFOT�$MBVTF�IBT�GPSNFE�B�QBSU�PG�UIF�MBXT�PG�BSNFE�DPOëJDU�TJODF�JUT�êSTU�
BQQFBSBODF�JO�UIF�QSFBNCMF�UP�UIF������)BHVF�$POWFOUJPO�	**
�XJUI�SFTQFDU�UP�
UIF�MBXT�BOE�DVTUPNT�PG�XBS�PO�MBOE���*U�TUBUFT�

Until a more complete code of the laws of war is issued, the High 
$POUSBDUJOH�1BSUJFT�UIJOL�JU�SJHIU�UP�EFDMBSF�UIBU�JO�DBTFT�OPU�JODMVEFE�JO�
the Regulations adopted by them, populations and belligerents remain 
under the protection and empire of the principles of international law, as 
UIFZ�SFTVMU�GSPN�UIF�VTBHFT�FTUBCMJTIFE�CFUXFFO�DJWJMJ[FE�OBUJPOT
�GSPN�
UIF�MBXT�PG�IVNBOJUZ�BOE�UIF�SFRVJSFNFOUT�PG�UIF�QVCMJD�DPOTDJFODF���

/PUJPOT�PG�UIF�AMBXT�PG�IVNBOJUZ��BOE�AUIF�SFRVJSFNFOUT�PG�QVCMJD�DPOTDJFODF��IBWF�
led to the development of a series of international humanitarian law instruments 
XJUI�B�QSJNBSZ�GPDVT�UP�QSFWFOU�IVNBO�TVĒFSJOH�GPS�QFSTPOT�XIP�XFSF�AIPST�EF�
DPNCBU��BOE�DJWJMJBOT��"�TQFDJêD�FYBNQMF�PG�TVDI�QSPUFDUJPO�JT�$PNNPO�"SUJDMF�
��UP�BMM�'PVS�(FOFWB�$POWFOUJPOT�PG�����
�XIJDI�TUBUFT�

*O�UIF�DBTF�PG�BSNFE�DPOëJDU�OPU�PG�BO�JOUFSOBUJPOBM�DIBSBDUFS�PDDVSSJOH�
JO�UIF�UFSSJUPSZ�PG�POF�PG� UIF�)JHI�$POUSBDUJOH�1BSUJFT
�FBDI�1BSUZ�UP�
UIF� DPOëJDU� TIBMM� CF� CPVOE� UP� BQQMZ
� BT� B� NJOJNVN
� UIF� GPMMPXJOH�
QSPWJTJPOT�

	�
�1FSTPOT�UBLJOH�OP�BDUJWF�QBSU�JO�UIF�IPTUJMJUJFT
�JODMVEJOH�NFNCFST�
PG�BSNFE�GPSDFT�XIP�IBWF�MBJE�EPXO�UIFJS�BSNT�BOE�UIPTF�QMBDFE�AIPST�
EF�DPNCBU��CZ�TJDLOFTT
�XPVOET
�EFUFOUJPO
�PS�BOZ�PUIFS�DBVTF
�TIBMM�JO�

��� �)BHVF�$POWFOUJPO�**�-BXT�BOE�$VTUPNT�PG�8BS�PO�-BOE
������������
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all circumstances be treated humanely, without any adverse distinction 
founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria.
5P�UIJT�FOE
�UIF�GPMMPXJOH�BDUT�BSF�BOE�TIBMM�SFNBJO�QSPIJCJUFE�BU�BOZ�
time and in any place whatsoever with respect to the above-mentioned 
QFSTPOT�

	B
�WJPMFODF�UP� MJGF�BOE�QFSTPO
� JO�QBSUJDVMBS�NVSEFS�PG�BMM�LJOET
�
NVUJMBUJPO
�DSVFM�USFBUNFOU�BOE�UPSUVSF�
	C
�UBLJOH�PG�IPTUBHFT�
(c) outrages upon personal dignity, in particular humiliating and 
EFHSBEJOH�USFBUNFOU�
(d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly constituted 
DPVSU�BĒPSEJOH�BMM�UIF�KVEJDJBM�HVBSBOUFFT�XIJDI�BSF�SFDPHOJ[FE�BT�
JOEJTQFOTBCMF�CZ�DJWJMJ[FE�QFPQMFT�

	�
�ѮF�XPVOEFE�BOE�TJDL�TIBMM�CF�DPMMFDUFE�BOE�DBSFE�GPS���

"T�QBSU� PG� GPVS�VOJWFSTBMMZ� SBUJêFE� USFBUJFT
� UIF�(FOFWB�$POWFOUJPOT� DBO� BMTP�
constitute customary international law. !us the provision is binding on the 
5VSLJTI�HPWFSONFOU�BOE�BMTP�CJOEJOH�CZ�JUT�PXO�BHSFFNFOU
�BT�EJTDVTTFE�BCPWF
�
on the PKK.

In addition to these speci"c protections and many more outlined in various 
treaties, the rules of jus in bello IBWF�FWPMWFE�JOUP�UISFF�QSJNBSZ�SVMFT��OFDFTTJUZ
�
distinction and proportionality.  It is accepted that human lives will be lost in 
BO�BSNFE�DPOëJDU�CVU� UIF�QSJNBSZ�HPBM� JT� UP� MJNJU� UIF� DBTVBMUJFT� UP� UIF� BDUVBM�
CFMMJHFSFOUT�� � "SNFE� DPOëJDU� JT� UP� CF� EJSFDUFE� BHBJOTU� B� TUBUF�T� NJMJUBSZ� OPU�
UIFJS�DJWJMJBOT��"UUBDLT�BSF�UP�CF�BHBJOTU�NJMJUBSZ�UBSHFUT�OPU�DJWJMJBO�POFT�TVDI�
as hospitals, schools and churches and for that matter, villages, as has been the 
BMMFHFE�QSBDUJDF�CZ�UIF�5VSLJTI�GPSDFT�JO�UIF�DPVSTF�PG�UIJT�DPOëJDU���

!e "rst general principle is the rule of necessity which prohibits destructive 
PS� IBSNGVM� BDUT� UIBU� BSF� VOOFDFTTBSZ� UP� TFDVSF� B�NJMJUBSZ� BEWBOUBHF�� � #FGPSF�
any military action commences, it must be established that a direct military 
advantage will result.�� !is is a primary rule of military targeting.  

��� �(FOFWB�$POWFOUJPOT�*�*7
����UNTS
���
���
�����BOE�����
��� �.��4DINJUU
�i$MJQQFE�8JOHTu�JO�4DINJUU
�	FE�

�International Law Studies Volume 72, 	����
�Q�����
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ѮF�TFDPOE�QSJODJQMF�EJTUJODUJPO�SFRVJSFT�UIBU�B�CFMMJHFSFOU�EJTUJOHVJTIFT�CFUXFFO�
DJWJMJBO�BOE�NJMJUBSZ�PCKFDUJWFT�BOE�CFUXFFO�DJWJMJBOT�BOE�DPNCBUBOUT��"SUJDMF����
PG� UIF�'JSTU�"EEJUJPOBM�1SPUPDPM� UP� UIF�(FOFWB�$POWFOUJPOT�TFUT�PVU� UIF�CBTJD�
SVMF�PG�EJTUJODUJPO�

In order to ensure respect for and protection of the civilian population 
BOE� DJWJMJBO� PCKFDUT
� UIF� QBSUJFT� UP� UIF� DPOëJDU� TIBMM� BU� BMM� UJNFT�
distinguish between the civilian population and combatants and 
between civilian objects and military objectives and accordingly shall 
direct their operations only against military objectives.��

'VSUIFSNPSF
�"SUJDMF����QBSBHSBQI���PG�"1�*�QSPIJCJUT�ABDUT�PS�UISFBUT�PG�WJPMFODF�
the primary purpose of which is to spread terror among the civilian population 
BSF�QSPIJCJUFE����*O�QBSBHSBQI���BOE���PG�UIF�TBNF�BSUJDMF
�BSFB�CPNCBSENFOU�JT�
PVUMBXFE
�XIJDI� JT�EFêOFE�BT� ABO�BUUBDL�CZ�CPNCBSENFOU�CZ�BOZ�NFUIPET�PS�
means which treats as a single military objective a number of clearly separated 
BOE�EJTUJODU�NJMJUBSZ�PCKFDUJWFT�JO�B�DJUZ
�UPXO
�	PS
�WJMMBHF�����
!e third primary principle is the rule of proportionality. It means that in 
XBSGBSF
�AB�CFMMJHFSFOU�NBZ�BQQMZ�POMZ�UIBU�BNPVOU�BOE�LJOE�PG�GPSDF�OFDFTTBSZ�
UP�EFGFBU�UIF�FOFNZ����  !e rule implies that the enemy should be defeated with 
B�NJOJNVN�MPTT�PG�MJGF�PS�QSPQFSUZ���ѮF�VTF�PG�BOZ�LJOE�PG�GPSDF�OPU�SFRVJSFE�GPS�
the defeat of the enemy was prohibited. Even if a target was a military objective, it 
should be avoided if it might cause excessive civilian casualties.  !e "rst speci"c 
QSPWJTJPO�JT�"EEJUJPOBM�1SPUPDPM���"SUJDMF���	�
�	C
�XIJDI�TUBUFT�

"O�BUUBDL�XIJDI�NBZ�CF�FYQFDUFE�UP�DBVTF�JODJEFOUBM�MPTT�PG�DJWJMJBO�MJGF
�
injury to civilians, damage to civilian objects, or a combination thereof, 
which would be excessive in relation to the concrete and direct military 
advantage anticipated.�� 

ѮF�1SPUPDPM�HPFT�PO�JO�"SUJDMF����UP�PVUMJOF�B�TFSJFT�PG�QSFDBVUJPOBSZ�NFBTVSFT�
UP�BWPJE�DJWJMJBO�DBTVBMUJFT�

��� 1SPUPDPM�"EEJUJPOBM�UP�UIF�(FOFWB�$POWFOUJPOT�PG����"VHVTU�����
�BOE�3FMBUJOH�UP�UIF�1SPUFD-
UJPO�PG�7JDUJNT�PG�*OUFSOBUJPOBM�"SNFE�$POëJDUT
�	1SPUPDPM�*
���+VOF������"SUJDMF�����
��� �*CJE��"SUJDMF����
��� $��(SFFOXPPE
�A)JTUPSJDBM�%FWFMPQNFOU�BOE�-FHBM�#BTJT��JO�%��'MFDL
�	FE�

�ѮF�)BOECPPL�PG�
)VNBOJUBSJBO�-BX�JO�"SNFE�$POëJDU
�	0YGPSE�6OJWFSTJUZ�1SFTT
�����

�Q����
��� �1SPUPDPM�*���+VOF�����
��"SUJDMF���



( 2 0 0 7 )  1 2  K H R P  L e g a l  R e v i e w

118

���*O�UIF�DPOEVDU�PG�NJMJUBSZ�PQFSBUJPOT
�DPOTUBOU�DBSF�TIBMM�CF�UBLFO�UP�
spare the civilian population, civilians and civilian objects. 

���8JUI�SFTQFDU�UP�BUUBDLT
�UIF�GPMMPXJOH�QSFDBVUJPOT�TIBMM�CF�UBLFO��

	B
�ѮPTF�XIP�QMBO�PS�EFDJEF�VQPO�BO�BUUBDL�TIBMM��
	J
�%P�FWFSZUIJOH�GFBTJCMF�UP�WFSJGZ�UIBU�UIF�PCKFDUJWFT�UP�CF�
BUUBDLFE�BSF�OFJUIFS�DJWJMJBOT�OPS�DJWJMJBO�PCKFDUT�BOE�BSF�OPU�
subject to special protection but are military objectives within the 
NFBOJOH�PG�QBSBHSBQI���PG�"SUJDMF����BOE�UIBU�JU�JT�OPU�QSPIJCJUFE�
CZ�UIF�QSPWJTJPOT�PG�UIJT�1SPUPDPM�UP�BUUBDL�UIFN��
	JJ
�5BLF�BMM�GFBTJCMF�QSFDBVUJPOT�JO�UIF�DIPJDF�PG�NFBOT�BOE�
NFUIPET�PG�BUUBDL�XJUI�B�WJFX�UP�BWPJEJOH
�BOE�JO�BOZ�FWFOU�UP�
NJOJNJ[JOH
�JODJEFOUBM�MPTT�PG�DJWJMJBO�MJGF
�JOKVSZ�UP�DJWJMJBOT�BOE�
EBNBHF�UP�DJWJMJBO�PCKFDUT��
	JJJ
�3FGSBJO�GSPN�EFDJEJOH�UP�MBVODI�BOZ�BUUBDL�XIJDI�NBZ�CF�
expected to cause incidental loss of civilian life, injury to civilians, 
damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military 
BEWBOUBHF�BOUJDJQBUFE��
	C
�"O�BUUBDL�TIBMM�CF�DBODFMMFE�PS�TVTQFOEFE�JG�JU�CFDPNFT�
apparent that the objective is not a military one or is subject 
UP�TQFDJBM�QSPUFDUJPO�PS�UIBU�UIF�BUUBDL�NBZ�CF�FYQFDUFE�UP�
cause incidental loss of civilian life, injury to civilians, damage 
to civilian objects, or a combination thereof, which would be 
excessive in relation to the concrete and direct military advantage 
BOUJDJQBUFE��
	D
�&ĒFDUJWF�BEWBODF�XBSOJOH�TIBMM�CF�HJWFO�PG�BUUBDLT�XIJDI�NBZ�
BĒFDU�UIF�DJWJMJBO�QPQVMBUJPO
�VOMFTT�DJSDVNTUBODFT�EP�OPU�QFSNJU��

���8IFO�B�DIPJDF�JT�QPTTJCMF�CFUXFFO�TFWFSBM�NJMJUBSZ�PCKFDUJWFT�GPS�
obtaining a similar military advantage, the objective to be selected 
TIBMM�CF�UIBU�UIF�BUUBDL�PO�XIJDI�NBZ�CF�FYQFDUFE�UP�DBVTF�UIF�MFBTU�
danger to civilian lives and to civilian objects. 

���*O�UIF�DPOEVDU�PG�NJMJUBSZ�PQFSBUJPOT�BU�TFB�PS�JO�UIF�BJS
�FBDI�1BSUZ�
UP�UIF�DPOëJDU�TIBMM
�JO�DPOGPSNJUZ�XJUI�JUT�SJHIUT�BOE�EVUJFT�VOEFS�
UIF�SVMFT�PG�JOUFSOBUJPOBM�MBX�BQQMJDBCMF�JO�BSNFE�DPOëJDU
�UBLF�BMM�
reasonable precautions to avoid losses of civilian lives and damage to 
civilian objects. 
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���/P�QSPWJTJPO�PG�UIJT�"SUJDMF�NBZ�CF�DPOTUSVFE�BT�BVUIPSJ[JOH�BOZ�
BUUBDLT�BHBJOTU�UIF�DJWJMJBO�QPQVMBUJPO
�DJWJMJBOT�PS�DJWJMJBO�PCKFDUT��� 

ѮJT�QSJODJQMF�JT�GVSUIFS�TVQQPSUFE�JO�UIF�"EWJTPSZ�0QJOJPO�PO�/VDMFBS�8FBQPOT�
XIFO� JU� TUBUFT� ASFTQFDU� GPS� UIF� FOWJSPONFOU� JT� POF� PG� UIF� FMFNFOUT� UIBU� HP� UP�
assessing whether an action is in conformity with the principles of necessity and 
QSPQPSUJPOBMJUZ����

!ese rules, are also argued to be customary, as is evidenced by the International 
$PNNJUUFF� PG� UIF�3FE�$SPTT� TUVEZ� PO� DVTUPNBSZ� JOUFSOBUJPOBM� IVNBOJUBSJBO�
law.��� ѮJT� JOëVFOUJBM� TUVEZ� EPFT� NVDI� UP� DMBSJGZ� UIF� SVMFT� PG� JOUFSOBUJPOBM�
humanitarian law in light of the fact that several countries have not rati"ed the 
NPSF�TQFDJêD�"EEJUJPOBM�1SPUPDPMT�*�BOE�**�PG������UP�UIF�(FOFWB�$POWFOUJPOT��
!e "rst part of the rules, as may be expected set out the rules surrounding the 
UISFF�QSJODJQMFT�PG�EJTUJODUJPO
�QSPQPSUJPOBMJUZ�BOE�OFDFTTJUZ��� 

Rule 1
ѮF�QBSUJFT�UP�UIF�DPOëJDU�NVTU�BU�BMM�UJNFT�EJTUJOHVJTI�CFUXFFO�DJWJMJBOT�
BOE� DPNCBUBOUT�� "UUBDLT� NBZ� POMZ� CF� EJSFDUFE� BHBJOTU� DPNCBUBOUT��
"UUBDLT�NVTU�OPU�CF�EJSFDUFE�BHBJOTU�DJWJMJBOT�
Rule 11
*OEJTDSJNJOBUF�BUUBDLT�BSF�QSPIJCJUFE�
3VMF���
*OEJTDSJNJOBUF�BUUBDLT�BSF�UIPTF�

	B
�XIJDI�BSF�OPU�EJSFDUFE�BU�B�TQFDJêD�NJMJUBSZ�PCKFDUJWF�
(b) which employ a method or means of combat which cannot be 
EJSFDUFE�BU�B�TQFDJêD�NJMJUBSZ�PCKFDUJWF��PS
	D
�XIJDI�FNQMPZ�B�NFUIPE�PS�NFBOT�PG�DPNCBU�UIF�FĒFDUT�PG�XIJDI�
DBOOPU�CF�MJNJUFE�BT�SFRVJSFE�CZ�JOUFSOBUJPOBM�IVNBOJUBSJBO�MBX��
BOE�DPOTFRVFOUMZ
�JO�FBDI�TVDI�DBTF
�BSF�PG�B�OBUVSF�UP�TUSJLF�NJMJUBSZ�
objectives and civilians or civilian objects without distinction.

3VMF���

��� �*CJE��"SUJDMF����
��� �Legality of the !reat or Use of Nuclear Weapons
�"EWJTPSZ�0QJOJPO�PG���+VMZ������<����>�ICJ 
Reports ��
�1BSB����
��� �+FBO�.BSJF�)FODLBFSUT�BOE�-PVJTF�%PTXBME�#FDL
�Customary International Humanitarian Law 
(3 volumes) 	*$3$�BOE�$BNCSJEHF�6OJWFSTJUZ�1SFTT
�����

��� �Ibid Volume I, 1BSU�*
�QQ�������3VMFT������BOE�TFF�.��4DINJUU
� AѮF�-BX�PG�5BSHFUJOH�� � JO�&��
8JMNTIVSTU�BOE�4��#SFBV
�	FET�

�Perspectives on the ICRC Study on Customary International Humani-
tarian Law
�$IBQUFS����
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-BVODIJOH� BO� BUUBDL�XIJDI�NBZ�CF� FYQFDUFE� UP� DBVTF� JODJEFOUBM� MPTT�
of civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to the 
concrete and direct military advantage anticipated, is prohibited.

ѮF�TUVEZ�DPOUFOET�UIBU�BMM�UIFTF�SVMFT�BSF�BQQMJDBCMF�JO�JOUFSOBM�BSNFE�DPOëJDU�
FWFO�UIPVHI�UIFZ�BSF�OPU�TQFDJêDBMMZ�NFOUJPOFE�JO�FJUIFS�$PNNPO�"SUJDMF���PS�
"EEJUJPOBM�1SPUPDPM�**�UP�UIF�(FOFWB�$POWFOUJPOT�PG������

*U�IBT�UP�CF�QPJOUFE�PVU�UIBU�UIFTF�TQFDJêD�SVMFT�BQQMZ�UP�CPUI�TJEFT�JO�UIJT�DPOëJDU��
Allegations of terrorism on the part of insurgency groups o#en relate to the use 
PG�NFUIPET�UIBU�UBSHFU�DJWJMJBOT���)PXFWFS
�JO�BSNFE�DPOëJDU�DJWJMJBOT�NJHIU�CF�
LJMMFE�JG�UIFZ�BSF�QSFTFOU�BU�B�NJMJUBSZ�PCKFDUJWF
�GPS�FYBNQMF�DJWJMJBOT�XPSLJOH�JO�
an arms factory or military base. !e obligations expressed in the established 
rules of customary international law prohibit any targeting of civilians to spread 
terror.  Notwithstanding a label of terrorist a belligerent can still be a participant 
JO�BO�BSNFE�DPOëJDU�BOE�CPVOE�CZ�UIF�DVTUPNBSZ�BOE�USFBUZ�SVMFT�PG�JOUFSOBUJPOBM�
humanitarian law.

ѮFSF�BSF�NBOZ�PUIFS�SVMFT�PG�DPOëJDU�UIBU�DPVME�CF�EJTDVTTFE�CVU�TQBDF�EPFT�OPU�
QFSNJU���ѮJT�XPVME�CF�QBSUJDVMBSMZ�UIF�DBTF�JG�UIF�DPOëJDU�CFDPNFT�BO�JOUFSOBUJPOBM�
BSNFE� DPOëJDU� JG� UIF� 5VSLJTI� GPSDFT� JOWBEF� OPSUIFSO� *SBR�� � /FWFSUIFMFTT
� UIF�
cardinal rules of distinction, proportionality and necessity will prevail regardless 
PG� UIF� UZQF� PG� BSNFE� DPOëJDU� UIBU� JT� QVSTVFE�� �ѮFSF� JT� BMTP� UIF� BTTJTUBODF� PG�
UIF�%FDMBSBUJPO�PG�.JOJNVN�)VNBOJUBSJBO�4UBOEBSET�OFHPUJBUFE�BU�5VSLV�UIBU�
merit examination in the context of any type of internal disturbance even if it 
EPFT�OPU� SJTF� UP� UIF� MFWFM� PG� BSNFE� DPOëJDU� CVU� JU� DPOUBJOT�NBOZ�PG� UIF� TBNF�
HVBSBOUFFT�DPOUBJOFE�JO�$PNNPO�"SUJDMF���UP�UIF�(FOFWB�$POWFOUJPOT���

Conclusion

In the upcoming publication on this issue to be co-authored by myself and 
,FSJN�:JMEJ[�PG�UIF�,VSEJTI�)VNBO�3JHIUT�1SPKFDU
�BOPUIFS�JNQPSUBOU�BSFB�JO�
this debate will be canvassed, that of possible political solutions to the situation 
PG� UIF�,VSET� JO�TPVUI�FBTU�5VSLFZ�� � *G� UIF�TJUVBUJPO�SJTFT� UP� UIF� MFWFM�PG�B�OPO�
JOUFSOBUJPOBM� BSNFE� DPOëJDU
� BT� JOEFFE� TFFNT� MJLFMZ
� UIFSF� JT� BO� JOUFSOBUJPOBM�

��� �%FDMBSBUJPO�PG�.JOJNVN�)VNBOJUBSJBO�4UBOEBSET
�reprinted in�3FQPSU�PG�UIF�4VC�$PNNJTTJPO�
PO�1SFWFOUJPO�PG�%JTDSJNJOBUJPO�BOE�1SPUFDUJPO�PG�.JOPSJUJFT�PO�JUT�'PSUZ�TJYUI�4FTTJPO
�$PNNJT-
TJPO�PO�)VNBO�3JHIUT
���TU�4FTT�
�1SPWJTJPOBM�"HFOEB�*UFN���
�BU��
�6�/��%PD��&�$/������������
	����
�	%FDMBSBUJPO�PG�5VSLV
�
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PCMJHBUJPO�PO�UIF�QBSUJFT�BOE�UIF�JOUFSOBUJPOBM�DPNNVOJUZ�UP�TFFL�BO�BQQSPQSJBUF�
BOE�MPOH�MBTUJOH�QPMJUJDBM�BSSBOHFNFOU�UIBU�NJHIU�QSFWFOU�GVSUIFS�DPOëJDU��ѮF�
number of lives lost, properties destroyed and persons injured necessitates an 
urgent examination of possible solutions to this long-standing dispute.  
 


