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This article explores the possibility and promise of undertaking legal
scholarship from a racial/cultural/minority perspective. Legal academ-
ics in the United States have debated the possibility or desirability of
writing from these contextualized and situated locations.' While this
debate has been initiated with some strength in Canadian legal schol-
arship,2 its recognition as an academic benefit to legal writing needs
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Matsuda, "Affirmative Action and Legal Knowledge: Planting Seeds in Plowed Up Ground"
(1988) It Harv. Women's L. J. I; R. A. Williams, "Taking Rights Aggressively. The Perils and
Promise of Critical Legal Theory for Peoples of Color" (1987) 5 Law and Inequality 103.
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continued development. This article suggests that the incorporation of
First Nation peoples perspectives should continue to be employed in
legal scholarship involving First Nation issues.3 I will write from a First
Nation person's perspective to reinforce how this outlook can make a
"difference" in analyzing and conceptualizing constitutional law.

I incorporate a First Nation perspective into legal narrative because
doing so locates and particularizes law's substructures of power and
provides direction about the restraint of exercises of power that are
legally oppressive.4 Since the source of judicial power often cascades
from the dominant group's ideological headwaters, bias spills onto the
pages of legal decisions from a contextualized, politically hued stream. 5

and First Nations" (1989) 3 Can. J. of Women and the Law i [hereinafter "A Vicious Circle"];
F. Sugar &L. Fox, "Nistum Peyako Seht'wawin Iswewak. Breaking Chains" (989-1990) 3 Can.
J. of Women and the Law 465; M. E. Turpel, "Aboriginal Peoples and the Canadian Charter.
Interpretive Monopolies, Cultural Differences" (5989-199o) 6 Canadian Human Rights Year-
book3 [hereinafter "Aboriginal Peoples"]; M. E. Turpel, "Home/Land" (599i) to Can.J. of Farn.
L. 17.

3 The work of scholars like M. E. Turpel and P. Monture needs to be expanded and extended by
other writers. Turpel, "Aboriginal Peoples," supra note 2 at 5, put forward one First Nation
perspective of the Canadian Charter of Rights and Freedoms:

My thesis is that, despite protestations to the contrary, cultural differences, at least First
Nations' cultural differences, have not been considered as a legitimate part of, or challenge to,
constitutional interpretation.

My consideration of cultural differences and the Charter has been informed by my own
cultural experiences as an Aboriginal woman, lawyer, and law professor.

Monture, "A Vicious Circle," supra note z at 6-7, examined child welfare law and wrote:

We must peel back the layers of misunderstanding of both the dominant culture and First
Nation culture which currently shapes our cross-cultural communications. This requires
extensive examination of the meanings underlying dominant social structures, including legal
institutions and their traditions....
I can best participate in this process by exposing the racism inherent in our legal systems. This
is a massive undertaking, because racism extends across all our legal relations. Yes, racism is a
hard word. But racism is woven into our legal system. I have chosen to start with child welfare
because First Nations people are taught that our children are our fiture. It is also the logical
starting place for me, as a woman who accepts responsibility for the traditional teachings
which show us that we are responsible for seven generations yet to come.

4 The prejudicial exercise of legal power is pinpointed in minority legal scholarship because it is
undertaken through the investigation and re-interpretation of legal discourse in accordance with
the history and perceptions of those who are disadvantageously impacted by the law. This
reformulation of law provides direction in answering the question, "How can one know that a
rule or principle is just?" A minority scholar's replywould be "Asksomeone who has suffered and
fought against oppression, study their experience, and understand their world vision. They will
help you find the right answer.": see Matsuda, "Looking to the Bottom," supra note i at 361.

5 For a case study ofjudicial bias encountered by First Nations people, see Nova Scotia, Royal
Commission on the Donald Marshall Jr. Prosecution, Digest of Findings and Recommendations
(Halifax: Province of Nova Scotia, 1989); B. H. Wildsmith, "Getting at Racism: The Marshall
Inquiry" (991) 55 Sask. L. Rev. 98; "Report to the Canadian Judicial Council of the Inquiry
Committee Established Pursuant to Subsection 63(1) of the Judges Act at the Request of the
Attorney General of Nova Scotia" (5991) 40 U.N.B. L. J. 211; G. Plaur, "Commentary: The
Canadian Judicial Council's Inquiry Committee Report" (1991) 40 U.N.B. L. J. 249; M. E.
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The ideological undertones of judicial decisions are revealed when
viewed through the eyes of communities that are disadvantaged by the
exercise of legal power.6 Alternative meanings can be assigned to legal
doctrines as people with a different source and colour of ideological
values provide their insights. 7 Situating the interpretations and conse-
quences of judicial decisions in affected communities gives a voice to
people who are disadvantaged by the application of law.8 Writing from a
Native perspective provides one such situated and contextualized com-
munity voice.

Part I of this article discusses and describes the use of a First Nation
perspective in legal writing. Part II summarizes a First Nation person's
perspective of a founding constitutional document defining First Na-
tion/settler relations, the Royal Proclamation of 1763. 9 Part III diagrams
conventional interpretations of the Proclamation in academic com-
mentary and the common law. Part IV exemplifies how the contrast
of "perspectived" and conventional explanations of the Proclamation
leads to unconventional interpretations of the law surrounding this
instrument.

The Royal Proclamation is a "fundamental document" in First Na-
tions and Canadian legal history.'0 Yet, Canadian courts have often
treated the Royal Proclamation of 1763 as a unilateral declaration of the
Crown's will in its provisions relating to First Nations. It is time that
this misunderstanding was corrected. The Royal Proclamation should
be re-interpreted to take account of First Nation's input and agreement
to the formation of the Proclamation. This article will show that the

Turpel, "The Judged and the judging: Law or Marshall? Locating the Innocent in a Fallen Legal
World" ('991) 40 U.N.B. L. J. 281.

6 "Minority perspectives make explicit the need for fndamental change in the ways we think and
construct knowledge.": Barnes, supra note i at 1864.

7 "As minority individuals placed in unique positions of status and privilege, and paradoxically,
on the margins of this Anglo-dominated society... I thinkwe are uniquely qualified to practice
a form of politics requiring an insiders knowledge applied from an outsiders perspective.":
Williams, supra note x at 134.

8 Minorities have insisted on the need to incorporate the concrete, practical realities of oppressed
people into agendas for reform: Barnes, supra note I at 1868. The incorporation of minority
realities comprehends theirvoicing of the need to transform traditional legal doctrine and adapt
its terms of reference. This ability to adopt and transform standard texts and mainstream
consciousness is an important contribution of those on the bottom: Matsuda, "Looking to the
Bottom," supra note I at 335.

9 R.S.C. 1985, App. II, No. z [hereinafter Royal Proclamation).
10 Hall, J. in Calderv. A.G.B.C, [1973] S.C.R. 313 at 395, 34 D.L.R. (d) 145 at 203 [hereinafter

cited to D.L1R].

I1 "(T]he Royal Proclamation of 1763 was entirely unilateral and was not, and cannot be
described, as a treaty": R. v. KrugerandManuel(1976), 6o D.L.R. (3d) 144 (B.C.C.A.) at 147.
For a similar finding, see R v. Tennisco (1982), 131 D.L.R. (d) 96 (Onr.H.Cj.) at io4.
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Royal Proclamation is part of a treaty between First Nations and the
Crown which has never been abridged or repealed, and which stands as a
positive guarantee of First Nations self-government. The other part of
the treaty is contained in an agreement ratified at Niagara in 1764. The
portion of the treaty confirmed at Niagara has often been overlooked
with the result that the manuscript of the Proclamation has not been
integrated with First Nation understandings of this document.

A reconstruction of the events and promises of 1763-1764, which
takes account of the Treaty of Niagara, transforms the conventional
common law interpretation of the Royal Proclamation. Through recon-
struction, one is led to the conclusion that the Proclamation cannot be
interpreted using its written words alone because this would conceal the
fact that there were other conditions that formed its substance. This
article will identify the conditions outside the Proclamation's words by
being sensitive to the First Nations perspectives of these events. As will
be illustrated, First Nations chose to chronicle their perception of these
agreements through methods such as contemporaneous speeches, physi-
cal symbols, and subsequent conduct. Sources such as these persisted
throughout the colonization of Canada and survived to form and sustain
the foundations of the constitutional relationship between First Nations
and the Crown. As a result, the approach developed in this paper will
provide an example of the partiality of conventional common law
jurisprudence by demonstrating the contrasting use of perspective in
practice.

Furthermore, this paper's reinterpretation will recognize and affirm
the inherent and existing First Nation right of self-government ac-
knowledged in section 25 and 35(1) of the Constitution ACA 1982. 12 This
article will develop the idea that First Nation self-government is not
dependant upon a future constitutional amendment and, as such, re-
quires no delegation of power from the Canadian state. Self-government
is a currently existing right that is intrinsic to First Nations/Canadian

12 Section 25 reads:

The guarantee in this charter of certain rights and freedoms shall not be construed so as to
abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to
the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by the Royal Proclamation of
October 7, 1763 ...

Section 35(1) reads:
The existing aboriginal and treaty rights of the aboriginal people of Canada are hereby
recognized and affirmed.

Constitution Act, r982, being Schedule B of the Canada Act zp8' (U.K), 1982, c. ii [hereinafter
Constitution Act, zp82.
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relations and is an integrated part of the current fabric of the Canadian
constitution.' 3 It is a currently existing right because First Nations and
Canadians have formulated a set of sui generis 14 legal principles that
"constitute" or constitutionalize their relationship. These principles
were developed over centuries of practised experience and negotiation,
and represent a North American synthesis of Aboriginal and non-
Aboriginal laws and conventions.1 5 The re-introduction of a First Na-
tion perspective on these practices and principles that this article
represents will highlight an important source of the right of First
Nations self-government in Canada.1 6

13 See Royal Commission on Aboriginal Peoples, Partners in Confederation: Aboriginal Peoples,
Self-Government and the Constitution (Ottawa: Minister of Supply and Services, 1993). For an
overview of recent writing involving First Nations Constitutional relationship to the Crown,
see M. Asch, "Aboriginal Self-Government and the Construction of Canadian Constitutional
Identity" (1992) 30 Alta. L. Rev. 465; J. Borrows, "A Genealogy of Law- Inherent Sovereignty
and First Nations Self-Government" (1992) 30 Osgoode Hall L. J. 291; H. Foster, "Forgotten
Arguments: AboriginalTide andSovereignty in CanadaJursdictionAct Cases" (199z) zi Man.
L. J. 343; P. Macklem, "Aboriginal Peoples, Criminal Justice Initiatives and the Constitution"
(1992) U.B.C. L. Rev.: Special Edition in AboriginalJustice 28o; B. Slattety, "First Nations and
the Constitution: A Question of Trust" (1992) 71 Can. Bar Rev. z61.

14 Sui Generis means forming a kind by itself, unique, literally of its particular kind: Funk and
Wagnals Standard College Dictionary (Toronto: Fitzhenry and Whiteside, 1978) at 1339.

15 B. Slattery has argued that the sui generis nature of Aboriginal land rights "is an autonomous
body of law that bridges the gulf between native systems of tenure and European systems
applying in settler communities. It overarches and embraces these systems without forming a
part of them.": "Understanding Aboriginal Rights" (1987) 66 Can. Bar Rev. 7z7 at 745.

16 People have argued that there are other foundations to First Nations self-government. See
generally F. Cassidy, ed., First Nations Self-Determination (Lantzville: Oolichan Press, 199z).
While it may be possible that there are multiple sources for this right, if one believes that self-
government has its roots in something other than the historical relationship of the Crown and
First Nations, one might wonder about the utility of reformulating the law to take account of
First Nation perspectives. Some might suggest that First Nations should boldly assert and
practice self-governmentwithout attempting to justify their actions within Canadian Constitu-
tional discourse: see G. York, "Natives Set to Move Ahead With Own Laws" The Globe and
Mail (±o November 199z). While I would agree that direct political action will be the mostsuccessful strategy First Nations can employ to contest the oppression of their governments,

and reinvigorate the obligations of the power they possess, I believe that this work can beassisted through prescriptive legal action and writing that challenges the explanations of thosepeople and institutions that continue to oppress First Nation governments. For a work that
takes this approach, see P. Macklein, "First Nations Self-Government and the Borders of the
Canadian Legal Imagination" (s99s) 36 McGill L. J. 382. Moreover, since this discourse
preserves the sacred promises of the past, and since this discourse was a product of both culture'slaw, I am arguing that by re-interpreting the law to be more sensitive to First Nations
perspectives, one can better re-establish a Constitutional relationship that respects Canadian
legal discourse and First Nations law. Therefore, while the reinterpretation of law I amproposing is not sufficient, it is nonetheless necessary to the liberation of First Nations self-
government because it takes account of each party's understanding of their relationship. For a
description of the problem of undertalting reinterpretive work to achieve progressive changewithout raking account of the social and political struggles that must accompany it seeJ. Bakan,
"Constitutional Interpretations and Social Change: You Can't Always Get What You Want
(Nor What You Need)" (i991) 70 Can. Bar Rev. 307.
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I. WRITING FROM A FIRST NATION PERSPECTIVE

Introducing a First Nation perspective into legal narrative is a two step
process. First, I write from inside the galaxy of knowledge learned
through my experiences as a First Nation person. However, once I have
so written, I must then compare and contrast my self understanding
with other voices from different spaces. 17 This process has been referred
to as developing a language of perspicuous contrast 8 or, alternatively, to
constructing a vocabulary of comparison. 9 In generating this new
language or vocabulary, one neither speaks wholly in the language of the
dominant society nor does one speak fully in the language of the op-
pressed. The vocabulary of comparison and contrast incorporates per-
spectives from both cultures and requires that I question my own
perspective while simultaneously challenging the other.20 The dis-
tinctions revealed in this process underscore and accentuate where
confusion, misinformation or self-contradictions exist in our shared
universe.

A blending and mingling of perceptions will produce a language
which will neither be fully Native, nor will it be entirely "western." The
testing of each perspective against the other creates a new language
because it allows for the critique and incorporation of conceptions from
diverse cultural understandings. This new language has the potential to
transform traditional legal doctrine. 21 However, I begin my observa-

17 Race relations law involves more than the study of any one community, it involves the study of
communities in conflict and how legal structures have mediated their interaction: R. Kennedy,
supra note i at 1777.

18 For a discussion ofthe concept ofperspicuous contrast, see C. Taylor, Philosophyandthe Human
Science: Philosophical Papers, vol. z (Cambridge, U.K: Cambridge University Press, 1985) at
116-33 ("Understanding and Ethnocentricity").

19 C. Taylor, "The Politics of Recognition" in A. Gutmann & C. Taylor, eds., Muliculturalism
and the Politics of Recognition (Princeton: Princeton University Press, 1992).

20 It is important that I question my own perspective to avoid any tendency to universalize my
experiences and undermine the diversity that exists in both First Nation and conventional
perspectives. For a discussion of this challenge see: C. Weedon, Feminist Practice andPoststruc-
turalist Theory (New York: Blackwell, 1987); A. C. Scales, "The Emergence of Feminist

Jurisprudence: An Essay" (1986) 95 Yale L. Rev. 1373; Kline, supra note 2; D. Kennedy, supra
note x; Duclos, "Lessons of Difference," supra note z; S. Benhabib, "The Generalized and the
Concrete Other" in S. Benhabib & D. Cornell, eds., Feminism as Critique: Essays on the Politics
of Gender in Late-Capitalist Societies (Cambridge: Polity Press, 1987).

21 I attempt to create a new discourse to answer questions about the transformative capacity of
legal doctrine that other First Nations scholars have left unanswered. For example, in writing
about the use of langauge in legal critique, Turpel, "Aboriginal Peoples," supra note 2 at 6-7, has
stated:

For an outside critic of the constitutional structure, there is the evident problem of using the
"master's" language to dismantle the "master's" house. In other words, how, as a question of
method can those sensitive.to cultural difference explain that difference when no common

VOL. 28:1
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tions from a First Nation perspective because it is foundational to the
description of law which I offer and provides the foil against which
conventional "western" descriptions of First Nation jurisprudence can
be confirmed or challenged.

There are two justifications underlying an approach to law which
articulates and embraces diverse cross-cultural contrasts, critiques and
commendations. One justification finds its persuasiveness in First Na-
tions' cultural sources, and the other draws its authority from the realms
of university-derived academic expertise.

First Nation cultures have an intellectual tradition that teaches
people about principles and behaviours that are unfamiliar and un-
known. In First Nations discourse a literary character known as the
Trickster is used to convey what it might be like to think or behave as
someone or something that you are not. This assists First Nation peoples
in understanding different perspectives because it allows for the contrast
and comparison of disparate understandings. The trickster has various
persona in different cultures. The Anishnabe (Ojibway) of coastal
Canada call the Trickster Nanabush; the First Nation peoples of British
Columbia know him as Raven; he is known as Glooscap by the Micmac
of the Maritimes; and as Coyote, Crow, Badger or Old Man among
other First Nations people in Canada. The Trickster is alive today
as he survives in our ancient stories told anew, and as he is born once
again in contemporary First Nations artistic expression.22 I hope this
article represents the Trickster's rebirth in First Nations intellectual
expression.

The explosive insight the Trickster offers to First Nation cultures is
achieved through stories (or teachings) in which the Trickster under-
takes activities which are simultaneously altruistic and anti-social. In his
adventures, the Trickster roams from place to place and fulfils his goals
by using ostensibly contradictory behaviours such as charm and cun-
ning, honesty and deception, kindness and mean tricks. The Trickster
also displays transformative power as he takes on new persona in the

language other than that of the predominant culture and legal system is available? I do not
have an answer to that question....
I am attempting to answer this question by constructing a common language, that is neither
that of the master nor that of the subordinated, to transform legal doctrine where it has not
been sensitive to cultural difference.

See also Turpel, "Home/Land," supra note 2 at 19.
22 See generally A. K. Helbig, ed., Nanabozhoo: Giver ofLife (Brighton, Michigan: Green Oak

Press, 1987); T. Highway, Dry Lips Ought to Move to Kapuskasing (Saskatoon: Fifth House,
1989); B. Brant, Mohawk Trail(Toronto: Women's Press, 199o); T. King, ed., AllMy Relations:
An Antholog of Contemporary Canadian Native Fiction (Toronto: McClelland & Stewart,
199o); D. D. Moses & T. Goldie, An Anthology of Canadian Native Literature in English
(Toronto: Oxford University Press, 1992).
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manipulation of these behaviours and in the achievement of his objec-
tives. The Trickster will unexpectedly change from one form of life to
another, or transform from the animate to the inanimate. Often, the
humans that the Trickster encounters benefit from their interaction
with him and, just as often, the encounters that humans have with the
Trickster result in loss and tragedy.

Lessons are learned about other people's self-understanding as the
Trickster engages in conduct which is on some particulars representative
of the listeners' behaviour, and on other points are uncharacteristic of
their comportment. The Trickster encourages an awakening of con-
sciousness about the complexities of difference because the listeners are
compelled to interpret and reconcile the possibility that their perspec-
tives may be partial. As such, the Trickster helps the listeners conceive of
the limited viewpoint they possess. The Trickster is able to kindle these
understandings because his actions take place in a perplexing realm that
escapes the structures of society and the order of cultural things.2 3

The potentially incongruous concepts that the Trickster employs can
be utilized in the cross-cultural controversies that characterize First
Nations jurisprudence. Legal principles can be presented, from a per-
spective that is outside the conventional structure of legal society, in a
manner which exposes the hidden order of cultural circumstances in
First Nations jurisprudence. The use of this technique, which allows
orthodox and unorthodox principles of law to exist simultaneously, is
similar to the Trickster's exhibition of behaviours that are, at first,
supposedly contradictory. The uncovering of the partiality of perspec-
tive will enable transformative techniques to be employed to change
legal doctrine from one standard to another. As such, the use of the
Trickster's method in legal discourse provides a justification for embrac-
ing contrast in the presentation and transfiguration of legal doctrine.

I also write from a First Nation perspective because I subscribe to the
insight of Charles Taylor in his article "Understanding and Ethno-
centricity." 24 Taylor addresses himself to the development and applica-
tion of social and political theories in the interpretive social sciences.
His argument has application to legal practices and theories because law
is one discourse of social and political dialogue.2 5 In demonstrating that

23 See B. Bab'cock-Abrahans, "A Tolerated Margin of Mess: The Trickster and His Tales
Reconsidered" (1975) 11 Journal of Folklore Institute 147; A. Wiger, CriticalEssays on Native
American Literature (Boston: G. K. Hill & Co., 1985) at 21.

24 Supra note 18.

25 See A. Hutchinson, ed., Dwelling on the Threshold- Critical Essays on Modem Legal Thought
(Toronto: Carswell, 1988); D. Kairys, ed., The Poltics ofLaw:A Progressive Critique (New York
Pantheon Press, 1982); M. Kelman, A Guide to Critical Legal Studies (Cambridge: Harvard

VOL. Ai:
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theory should explain the things people do and why they do them,
Taylor argues that "social theories are about practices."2 6 Therefore,
when looking at legal discourse we should seek for a theory that
addresses the practices of legal claimants.

Taylor's position applies to the cross-cultural debates that character-
ize First Nations jurisprudence. Taylor does not consider that judge-
ments and theories of other cultures should be supported by notions
that ignore the motivations of people in taking certain courses of action.
Theories and judgements that neglect people's self descriptions often do
not have much relevance in explaining why events unfolded as they did,
nor do they give us any criteria to judge whether this unfolding was
desirable.2 7 Still, Taylor does not believe that we should accept self
descriptions by others so entirely that we regard their views as irreftita-
ble and "right."28 He asserts that "social theory in general, and political
theory especially, is very much in the business of correcting common
sense understanding. It is ofverylitde use unless it goes beyond, unless it
frequently challenges and negates what we think we are doing, saying
and aiming at."2 9

Since Taylor seeks a theory which simultaneously explains our under-
standing and challenges its validity, he urges us to realize that in order to
understand both ourselves and other peoples, we must first seek to
understand each culture's practices and motivations according to their
self-understanding.30 After we have become aware of the other society's
self-understanding, we must place our own newly acquired understand-
ing of that society beside our traditional perception of that same
incident or phenomenon. The resulting contrast in understanding
between the two societies will show that there are different approaches
which can be taken to the same practice. The recognition of disparate
possibilities can result in the development of a language of perspicuous
contrast which enables us to formulate alternative interpretations of the
legal doctrines that have been applied in First Nation jurisprudence.
The purpose in developing this language in this article is to create a
"fusion of horizons" between "western" and Native accounts of law that
enables contrast to work in such a way that criticism can be aimed as
appropriate at either party, and the integration of their common posi-
tions can occur.

University Press, 1987); Citical Legal Studies: Artcls, Notes andBook Reviews Selectedfrom the
Pages of the Harvard Law Review (Cambridge: Harvard University Press, 1986).

26 Supra note 18 at 123.

27 Ibid at 122-23.

28 Ibid at 123-24.

29 bid, at z4

30 Ibid at 118.
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This interpretive thesis holds promise for me in the generation of an
alternative vision of law because the incorporation of First Nation
experiences into "western" formulations of law could transform the
traditional discourse of law and politics. The possibility that traditional
discourse can be re-translated to create a new vision of First Nations
has liberating possibilities for First Nation peoples in their quest for
self definition. As this alternative conception is placed beside the dom-
inant discourse, we will see that the form and structure of First Nations
jurisprudence may look very different from that which is commonly
understood and is in perspicuous contrast with the dominant legal
discourse and challenges many of its ideas.31 This essay is intended
to construct a legal and political theory about the nature of First Na-
tions jurisprudence which "is very much in the business of correcting
common-sense understanding" 32 and which "challenges and negates
what we think we are doing, saying, feeling and aiming at,"'33 when we
consider constitutional law as it applies to First Nation peoples in
Canada.

Now that I have identified the purposes and use of a First Nation
perspective in constructing a discourse of perspicuous contrast or vocab-
ulary of comparison, we will turn to an example of the application of this
contrast that results when a First Nation perspective of the Royal
Proclamation is placed against conventional interpretations of the law
in this area.

II. A FIRST NATIONS PERSPECTIVE ON

THE ROYAL PROCLAMATION

In order to appreciate the meaning that the Royal Proclamation holds
for First Nation peoples, its historical context must first be understood.
Contextualization of the Proclamation reveals that one cannot interpret
its meaning using the written words of the document alone. To interpret
the principles of the Proclamation using this procedure would conceal

31 An example of one view of the Royal Proclamation which is in perspicuous contrast with the
ideas of this paper was expressed by Lord Watson in St. Catherines Milling and Lumber Co. v.
The Queen (1888), 14 A.C. 46 (P.C.) at 54 [hereinafter St. Catherines]:

It was suggested in the course of argument for the Dominion, that inasmuch as the [Royal]
proclamation recites that the territories thereby reserved for Indians had never "been ceded
to or purchased by" the Crown, the entire property of the land remained with them. That
inference is at variance with the terms of the instrument...

In this article, I will assert that the words of the Royal Proclamation contain only a thin edge of
information for understanding the constitutional relationship which First Nations and settlers
established upon contact. Therefore, in order to understand constitutionally the Royal Procla-
mation, one must look beyond the "terms of the instrument."

32 Taylor, supra note 18 at i24.

33 Ibid at i24.

VOL. 28:1
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First Nations perspectives and inappropriately privilege one culture's
practice over another. First Nations chose to chronicle their perception
of the Proclamation through other methods such as contemporaneous
speeches, physical symbols, and subsequent conduct. First Nations
perspectives about the Proclamation become more conspicuous when
reconstructed using these different sources because this method respects
the fact that literacy in First Nations was orally based.3 4 The compila-
tion of First Nation's understanding about the Proclamation from
various sources will form the substance of this section.

A. HISTORICAL BACKGROUND TO THE ROYAL PROCLAMATION AND THE

TATY oF NIAGARA

The principles of the Proclamation found their genesis in the relation-
ships between First Nations and colonial powers in the decades leading
up to the 176os. The interaction of Native and non-Native people
during this period resulted in the formulation of constitutional prin-
ciples to regulate the allocation of land, resources and jurisdiction
between them. These principles were developed through practised
experience, war and negotiation and, as such, were the product of both
society's precepts.

The traditional lifestyle of First Nations around the Great Lakes was
altered after their first contact with non-indigenous people in the early
16oos when the French intruded on aboriginal territory.3 5 The French
established Jesuit missions near the shores of the Great Lakes and had
contact with First Nations through exploration and trading. At the same
time, the Dutch, and later the British, were establishing settlements to
the south of the Great Lakes along the Atlantic coast into the Appala-
chian mountains. The French and English were each seeking to estab-
lish greater control over territories within North America, and they
courted First Nation allies to solidify their interests. Conflict between
the French and English for the control of trade on the upper Great Lakes
eventually led to the Seven Years War. 6 A large proportion of First
Nation people around the Great Lakes, with the notable exception of

34 For an introduction to the sophistication oforal literacy in First Nations, seeP. Petrone, Native
Literature in Canada. From the Oral Tradition to the Present (Toronto: Oxford University Press,
,990).

35 Hurons who lived in present-day Simcoe County Ontario in the i6oo's had "first direct contact
. .. in 16o9, while a formal alliance was completed between them seven years later": B. G.
Trigger, The Children ofAataentsic: A History of the Huron People to r66o (Kingston-Montreal:
McGill-Queen's Press, 1976).

36 J. R. Miller, Skyscrapers Hide the Heavens: A History of Indian White Relations in Canada
(Toronto: University of Toronto Press, 1989) at 59-8o. The Seven Years War was known in
America as the French and Indian War and was known to First Nations as the Beaver War.
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the Haudenoshonee, supported the French in their fight against the
British for control of the region.3 7 Despite the loss of the war by their
French allies in 1760, First Nation people did not consider their sover-
eignty extinguished by this event. One British Colonial official observed
this to be the case when he wrote:

The Six Nations, Western Indians [Anishnabe, etc] & c. having never been
conquered, Either by the English or French, nor subject to the Laws,
consider themselves as free people.38

A First Nation perspective reflecting the view that they were not
conquered was made by Minavavana, an Ojibway Chief from west of
Manitoulin at Michilimackinac. Minavavana declared:

Englishman, although you have conquered the French you have not yet
conquered us! We are not your slaves. These lakes, these woods and moun-
tains, were left to us by our ancestors. They are our inheritance; and we will
part with them to none. Your nation supposes that we, like the white people,
cannot live without bread, and pork and beef But, you ought to know, that
He, the Great Spirit and Master of Life, has provided food for us, in these
spacious lakes, and on these woody mountains.

Englishman, our Father, the king of France, employed our young men to
make war upon your nation. In this warfare, many of them have been killed;
and it is our custom to retaliate, until such time as the spirits of the slain are
satisfied. But, the spirits of the slain are to be satisfied in either of two ways;
the first is the spilling of the blood of the nation bywhich they fell; the other,
by covering the bodies of the dead, and thus allaying the resentment of their
relations. This is done by making presents.

Englishman, your king has never sent us any presents, nor entered into any
treaty with us, wherefore he and we are still at war; and, until he does these
things, we must consider that we have no other father or friend among the
white man, than the king of France.

[Y]ou have ventured your life among us, in the expectation that we should
not molest you. You do not come armed, with an intention to make war, you

37 First Nations generally supported the French because they were territorially less intrusive than
the British. The French primarily had only trade routes and forts in First Nation country. This
was more palatable to First Nations than were the British encroachments because the British
had large settlements on the eastern seaboard which displaced thousands of First Nation
peoples from their lands. As Miller, ibid at 68, has confirmed:

To many Indian nations the French were the merchants and soldiers who did not want to
take possession of their lands, but merely trade for fruits of the forest;, the British, though
some of them were merchants, were also largely agricultural settlers who inexorably dispos-
sessed the original inhabitants with their expanding farm settlements.

38 William Johnson to the Lords of Trade, 8 October I764 in E. B. O'Callaghan, ed., Documents
Relative to the Colonial Histoty ofthe State ofNew York, vol.7 (Albany: Weed, Parsons and Co.,
1856) at 665.
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come in peace, to trade with us, to supply us with necessities, of which we are
in much want. We shall regard you therefore as a brother; and you may sleep
tranquilly, without fear of the Chipeways. As a token of our friendship we
present you with this pipe, to smoke.39

This speech is notable in many respects as a statement of the govern-
ment to government relationship which First Nation peoples were
proposing to the British. Minavavana recounted some of the principles
of peace and co-existence being formulated by First Nations. First, it is
significant that the Ojibway stated unequivocally that they were "not yet
conquered." They considered their allegiance as being to the Great
Spirit, and not to any European power. Second, it is important to note
that the Ojibway regarded themselves and the English as being reliant
on one another for trade and peace, and therefore their power relation-
ship was regarded as being parallel. Finally, the Ojibway stated that the
British had to fulfil certain obligations, such as the giving of gifts, in
order to attain even a state of co-existence with them.

In the early stages of First Nation/settler association, the English
failed to comprehend some of the diplomatic fundamentals that First
Nations required in the definition of their constitutional relationship.
One example of the British failure in this regard concerned the presenta-
tion of gifts.40 The French had followed the diplomatic formalities
which constitutionalized First Nation/settler relations and were thus
able to maintain peace by supplying gifts to all their First Nation allies.
Therefore, when the British did not meet all the conditions that First
Nations established for co-existence, conflict resulted.

Presents were important to First Nations because they were regarded
as a necessary part of diplomacy which involved accepting gifts in return
for others sharing their lands.41 The cessation of presents caused some
First Nations, led by an Odawa man named Pontiac,42 to resume

39 Quoted in W. R. Jacobs, Wilderness Politics and Indian Gifts. The Northern Colonial Frontier,
z748-4763 (Lincoln: University of Nebraska Press, 1966) at 75.

40 Not all English people in North America in the 176os misunderstood First Nation diplomacy.
Colonial officials like William Johnson and George Croghan understood that First Nations
would not accept the cessation of presents. However, after the Beaver War, they were
subordinates to General Jeffrey Amherst who did not appreciate the First Nation's power and
sovereignty. Since Amherst set colonial policy, his notions temporarily determined the British
response to First Nations' exigencies. See R. White, The Middle Ground- Indians, Empires and
Republicsin the Great Lakes Region, r65o-z8Y5 (Cambridge: Cambridge University Press, i991) at
z56-68.

41 See B. M. White, "ASkllled Game ofExchange: OjibwayFurTrade Protocol" [1987] Minnesota
History 229.

42 Pontiac's discontent was expressed as follows:

And as for these English-these dogs dressed in red, who have come to rob you of your
hunting grounds, and drive away the game-you must lift the hatchet and drive them away.
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fighting the British again in I764.4- This continued aggression by First
Nations against the British illustrates that First Nations used their
sovereignty to uphold the official diplomatic conditions they imposed
upon the British to direct the structure of their relationship. The British
later instituted the exchange and giving of gifts to First Nations to
recognize and affirm their alliance with them.44

First Nations/settler policies constructing their constitutional rela-
tionship were further developed through Articles of Capitulation drawn
up at the end of the Seven Years War. The Articles were framed to
insulate First Nations from British interference and they supported First
Nations in their view about the un-extinguished nature of their sover-
eignty. Despite the Articles apparently being drafted without First
Nation input, they reflected First Nations perspectives as much as if
First Nations were present and in agreement at the signing because of
the relative power they possessed in I76o.15

Article 40, agreed to by British Major-General Amherst and French
Lieutenant Governor the Marquis de Vaudreuil, demonstrates the
awareness of both the French and the English that First Nations were
autonomous and independent. The Article stated:

The Savages or Indian allies of his most Christian Majesty, shall be main-
tained in the Lands they inhabit, if they chose to remain there; they shall not
be molested on any pretence whatsoever, for having carried arms, and served
his most Christian Majesty; they shall have, as well as the French, liberty of
religion .... 46

This article verified French and English policy that First Nations should
be maintained in their lands and not be molested in their use. The

Wipe them from the face of the earth, and thus you will win my favour back again, and once
more be happy and prosperous. The children ofyour great father, the King of France, are not
like the English.

Miller, supra note 36 at 74.
43 "Although many historians would refer to the bloody and unsuccessful uprising as the

Conspiracy of Pontiac, it was only another angry response by hunter-gatherers to the encroach-
ments of farmers.": ibid

44 See generally W. R. Jacobs, Diplomacy andIndian Gifts:Anglo-French RivahryAlong the Ohio and
Northwest Frontiers, 1748-4763 (Stanford: Stanford University Press, 195o).

45 The Supreme Court of Canada recently recognized this fact in R v. Siomi, [i99o] x S.C.R. ioz5
at 1053, 70 D.L.R. (4 th) 427 at 488 [hereinafter cited to D.L.RI]:

The mother countries did everything in their power to secure the alliance of each Indian
nation and to encourage nations allied with the enemy to change sides. When these efforts
met with success, they were incorporated in treaties of alliance or neutrality. This clearly
indicates that the Indian nations were regarded in their relations with the European nations
which occupied North America as independent nations.

46 J. Sullivan, ed., The Papers of WilliamJohnson, vol. 3 (Albany: New York State University Press,
ig92-i962) at 457.
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capitulation agreement represented the promise that First Nations'
territory was not to be reduced, nor was their sovereignty to be sub-
sumed, by alliance with either the French or the English. Both the
French and the English wanted to maintain the cooperation of First
Nations because of the military and economic power that First Nations
continued to possess. There was a realization that non-interference with
First Nations' territory and jurisdiction was the best way for the colonies
to benefit from the strong influence that First Nations could still exercise
over colonial affairs.47 As a result, until the early 176os First Nations
maintained much of their ability to determine their activities. First
Nations' control began to change with the introduction of the Royal
Proclamation.

B. THE ROYAL PROCLAMATION

A principal incident concerning First Nation land use and government
after the Articles of Capitulation was the promulgation of the Royal
Proclamation of I7634' and the associated Treaty of Niagara. Imme-
diately prior to the Proclamation, First Nation land in the Ohio valley,
and elsewhere in the west, had been increasingly threatened by Euro-
pean speculation and settlement.' As a result of rapid European settle-
ment on the eastern seaboard of the North American continent,50 First
Nation peoples in the southern Great Lakes region began to feel
pressures to leave their traditional homelands and resettle west of
the Mississippi River. 5' Often, both First Nations and settlers used

47 The power which First Nations could wield against the French and the English was one of the
reasons the colonial powers did not interfere with the Indians. As Lamer, J. stated in Sioui, supra
note 45 at 45o:

One of the extracts from Knox's work which I cited above reports that the Canadians and the
French soldiers who surrendered asked to be protected from Indians on the way back to their
parishes. Another passage from Kox... relates that the Canadians were terrified at the idea
of seeing Sir \William Johnson's Indians coming among them. This proves that in the minds
of the local population the Indians represented a real and disturbing threat. The fact that
England was also aware of the danger the colonies and their inhabitants might run if the
Indians withdrew their cooperation is echoed in the following documents....

48 Supra note 9.

49 In particular, a company called the Ohio company had been formed to profit from the
speculation on over halfa million acres in the Ohio valley. See Miller, supra note 36 at 69. See
also B. Slattery, "The Hidden Constitution: Aboriginal Land Rights in Canada" (1984) 32 Am.
J. Comp. L. 361 at 369 [hereinafter "The Hidden Constitution"].

50 P. Schmalz, The History of the Saugeen Indians (Ottawa: Ontario Historical Society, 1977) at
15-16.

51 See J. Borrows, A Genealogy of Law: Inherent Sovereignty and First Nations Self Government
(LL.M. Thesis, University of Toronto, i995) [unpublished] at 42-82.
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crass power and force to confront these difficulties. 52 The discontent
caused by this conflict necessitated the formulation of constitutional
principles to mediate First Nation/settler contention. 53 For First Na-
tions, the lamentable alternatives to generating foundational principles
of co-existence were resettlement or the defence of their territory at the
high cost of persecution and bloodshed. The First Nations of the
southern Great Lakes region saw such conflict as antithetical to their
interests.

54

To alleviate conflict, the Royal Proclamation was declared to deline-
ate boundaries and define jurisdictions between First Nations and the
Crown.55 The Proclamation attempted to convince First Nations that
the British would respect existing political and territorial jurisdiction by
incorporating First Nations understandings of this relationship in the
document. The Proclamation does this by implying that no lands would

52 For descriptions of war and conflict between First Nations and settlers in North America, see
generally R. A. Goldstein, French-Iroquois Diplomatic and Military Relations, 16og-z7oz (The
Hague: Mouton, 1969); F. W. Rowe, Extinction: The Beothucks of Newfoundland (Toronto:
McGraw, Hill, Ryerson, 1977); S. F. Wise, "The American Revolution and Indian History" in
J. S. Moir, ed., Character and Circumstance: Essays in Honour of Donald Grant Creighton
(Toronto: Macmillan, 1970); R. A. Wooster, The Military and the United States Indian Policy,
1865-19o3 (New Haven: Yale University Press, 1988).

5 3 See generally B. Clark, Native Liberty, Crown Sovereignty: The Existing Right ofAboriginal Self-
Government in Canada (Montreal: McGill-Queen's University Press, 1991). See also White,
supra note 40 at 223-365.

54 Chief Pontiac stated to other First Nation peoples in a formal council-of-war on 23 May 1763:
My brothers! I begin to grow tired of this bad meat which is upon our lands. I begin to see that
this is not your case, for instead of assisting us in our war with the English, you are actually
assisting them. I have already told you, and I now tell you again, that when I undertook this
war, it was only your interest that I sought, that I knew what I am about. This year they [the
English] must all perish.

Quoted in P. Petrone, First Peoples, First Voices (Toronto: University of Toronto Press, 1 983) at
29.

55 The Royal Proclamation followed an earlier proclamation oft76i that recognized First Nations
as allies holding both "Possessions" and "Rights" which were to be supported and protected by
the British. The Proclamation of 1761 states:

Whereas the peace and security of Our Colonies and Plantations upon the Continent of
North America does greatly depend upon the Amity and Alliance of the several Nations or
Tribes of Indians bordering upon said Colonies...
We therefore taking this matter into Our Royal Consideration, as also the fatal Effects which
would attend a discontent amongst the Indians in the present situation of affairs, and being
determined upon all occasions to support and protect the said Indians in their just Rights and
Possessions and to keep inviolable the Treaties and Compacts which have been entered into
with them, Do hereby strictly enjoin and command that neither yourselfnor any Lieutenant
Governor... pass any Grant or Grants to any persons whatever of any lands within or
adjacent to the Territories possessed or occupied by the said Indians or the Property
Possession of which has at any time been reserved to or claimed by them....

Quoted in P. A. Cumming & N. H. Mickenberg, Native Rights in Canada, 2d. ed. (Toronto:
Indian-Eskimo Association/General Publishing, 1972) at 285.
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be taken from First Nation peoples without their consent.56 However,
in order to consolidate the Crown's position in North America, words
were also placed in the Proclamation which did not accord with First
Nations' viewpoints of the parties' relationship to one another and to
the land. For example, the British inserted statements in the Proclama-
tion that claimed "dominion" and "sovereignty" over the territories
First Nations occupied. In placing these divergent notions within the
Proclamation the British were trying to convince Native people that
there was nothing to fear from the colonists, while at the same time
trying to increase political and economic power relative to First Nations
and other European powers. The British perceptively realized that
alleviating First Nations' "Discontent" 57 required that Native people
believe that their jurisdiction and territory were protected; however, the
British also realized that the colonial enterprise required an expansion
of the Crown's sovereignty and dominion over the "Indian" lands.
Thus, while the Proclamation seemingly reinforced First Nation prefer-
ences that First Nation territories remain free from European settlement
or imposition, it also opened to door for the erosion of these same
preferences.

The Proclamation uncomfortably straddled the contradictory aspira-

56 The principle of First Nation consent being recognized by the British in this period is found in
a letter from the Secretary of State, Lord Egremont, to George III, 5 May, t763:

Tho' ... it may become necessary to erect some forts in the Indian Country, with their
CONSENT yet his Majesty's Justice and Moderation inclines Him to adopt the more
eligible Method of conciliating the Minds of the Indians by the Mildness of his Government,
by protecting their Persons and Property and securing to them all the Possessions, Rights and
Privileges they have hitherto enjoyed, and are entitled to, most cautiously guarding against
any Invasion or Occupation of their Hunting Lands, the Possession ofwhich is to be acquired
by fair Purchase only.

A. Shortr & A. G. Doherty, eds., Documents Relating to the Constitutional History of Canada
1759-1791 (Ottawa: Public Archives of Canada, 1918) at 128-29.

57 An illustration of the level of hostility, and the desire on the part of both parties to remove
enmity between them, is found in the following anecdote, recorded by an nineteenth century
Ojibway writer:

For two years after the ending of Pontiac's war, the fear of Indian hostility was still so great
that the British traders dared not extend their operations to the more remote villages of the
Ojibways, and La Pointe, during this time, was destitute of a resident trader. To remedy this
great evil, which the Indians, having become accustomed to the commodities of the whites,
felt acutely, Ma-mong-e-sa-da, the war chief of this village, with a party of his fellows, was
deputed to go to Sir Win. Johnson, to ask that a trader might be sent to reside among them.
He is said to have been well received by their British father, who presented him with a broad
wampun belt ofpeace, and gorget. The belt was composed ofwhite and blue beads, denoting
purity and the clear blue sky, and this act settled the foundation of a lasting good-will, and
was the commencement of an active communication between the British and the Ojibways
of Lake Superior.

Quoted in W. W. Warren, History ofthe Ojibway Indians (St. Paul, MN: Minnesota Historical
Society, 1885) reprinted (Minneapolis, MN: Ross & Haines, 1957) at 218-i9.
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tions of the Crown and First Nations when recognizing Aboriginal
rights to land by outlining a policy that was designed to extinguish these
rights. These rights and their potential removal were affirmed by three
principles or procedures: (I) colonial governments were forbidden to
survey or grant any unceded lands; (2) colonial governments were for-
bidden to allow British subjects to settle on Indian lands or to allow pri-
vate individuals to purchase them, and (3) there was an official system
of public purchases developed in order to extinguish Indian title."'
In implementing these principles an area of land was designated as
First Nation territory. The boundaries were determined by past cessions
and existing First Nation possessions.59 These principles codified
pre-existing First Nation/colonial practice and reflected some First
Nation preferences in maintaining territorial integrity and decision
making power over their lands. 60 These principles simultaneously
worked against First Nation preferences by enabling the Crown to
enlarge its objectives by creating a process to take land away from First
Nations.

The implications of this policy were that First Nations, for the most
part, would not be integrated with the European population, as immi-
gration would be directed to the south and the east where First Nations
had already ceded their lands.6' While the Proclamation did make
provision for future surrenders of land,62 the wording of the document
made it unclear as to whether First Nations would have the political
power required to exercise autonomy through their own sovereignty or
under British jurisdiction. The document's wavering between Aborigi-
nal sovereignty and subordination is evidenced by the Proclamation's
description of "Nations or Tribes with whom we are connected, and
who live under our protection." 63 The status of First Nation/Crown
jurisdiction was also confused in the Proclamation by the implication

58 Slattery, "The Hidden Constitution," supra note 49 at 369.

59 Ibid_

60 The principles of the Proclamation reproduced the official protocol demanded by First Nations
in diplomatic relations with Colonial officials. "Treaty protocol was of Indian manufacture":
Francis Jennings, The Invasion ofAmerica: Colonialism and the Cant of Conquest (New York
W. W. Norton, 1975) at 123. For a further description of First Nation requirements in early
North American diplomacy, see generally F. Jennings et a4 eds., The History and Culture of
Iroquois Diplomacy (Syracuse, N.Y.: Syracuse University Press, 1985).

61 Slattery, supra note 49.

62 Supra note : "But that, if at any time Any of the said Indian lands reserved to the said Indians
should be inclined to dispose of the said Lands, the same shall be purchased solely for Us, solely
in our Name, at some public Meeting or Assembly of said Indians. .

63 Ibid
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that British civil 6 and criminal6 5 jurisdiction would not be adminis-
tered on First Nation lands, while at the same time the Proclamation
allowed for people to be charged with British offences committed in
Indian territory.66 Therefore, the Proclamation illustrates the British
government's attempt to exercise sovereignty over First Nations while
simultaneously trying to convince First Nations that they would remain
separate from European settlers and have their jurisdiction preserved. 67

The different objectives that First Nations and the Crown had in the
formulation of the principles surrounding the Proclamation is the
reason for the different visions embedded within its text. Britain was
attempting to secure territory and jurisdiction through the Proclama-
tion, while First Nations were concerned with preserving their lands and
sovereignty. Paradoxically, at the same time the Crown was trying to
reassure First Nations that their communities would be undisturbed,
many First Nations were inviting colonial assistance to gain military and
economic advantages. These competing policies between and within the
parties' objectives were not resolved in the wording of the Proclamation
because the Crown privileged its understanding of how land would be
allocated. The effect of this privileging was to limit First Nations' ability
to freely determine their land use, despite aboriginal non-agreement
with such a result, as evidenced by the Treaty of Niagara.

64 That such provisions were intended to take the lands reserved to Indians out of British civil
governmental jurisdiction is found in a letter from the Lords of Trade to Sir William Johnson,
the Northern Superintendent of Indian Affairs, is July 1766:

... The subject matter of the several letters we have received from you has reference to the
whole state of that Interior Part of His Majesty's Dominions in America which is by the
Royal Proclamation of October 7, 1763, precluded from settlement and taken out of the
jurisdiction of the civil Governments....

Quoted in K M. Narvey, "The Royal Proclamation of7 October 1763: The Common Law and
Native Rights to Land Within the Territory Granted to the Hudson's Bay Company" (1974) 38
Sask. L. Rev. 173 at 135.

65 Royal Proclamation, supra note 9: "And we do further expressly enjoin and require all Officers
whatever, as well Military as Those employed in the Management and Direction of Indian
Affairs within the Territories reserved as aforesaid for the Use of said Indians, to seize and
apprehend all Persons whatever, who, standing charged with Treasons, Misprisons orTreason,
Murders, or other Felonies and Misdemeanours, shall fly from Justice and take Refuge in said
territory, and to send them under a proper Guard to the Colony where the Crime was
committed of which they stand accused, in order to take Trial for the same."

66 Ibid

67 When the Proclamation was enacted the Lords of Trade in England decided that "no particular
form of Civil Government" would be established in the areas that were reserved for Indians:
Lords of Trade to the King, 8 June 1763, quoted in Narvey, supra note 64 at 134. While the
Proclamation purported to reserve these lands under English sovereignty, the fact that civil
government was not imposed coincided with First Nations' perceptions that they were to
continue to be self-governing with respect to activities of hunting, fishing, etc., on the lands
reserved to them.



U.B.C. LAW REVIEW

C. THE TREATY OF NIAcAR

Since the wording of the Proclamation is unclear about the autonomy
and jurisdiction of First Nations, and since the Proclamation was
drafted under the control and preference of the colonial power, the spirit
and intent of the Royal Proclamation can best be discerned by reference
to a treaty with First Nations representatives at Niagara in 1764.68 At
this gathering a nation to nation relationship between setiler and First
Nation peoples was renewed and extended,6 9 and the Covenant Chain
of Friendship, 70 a multi-nation alliance in which no member gave up
their sovereignty, 7 ' was affirmed. The Royal Proclamation became a
treaty72 at Niagara because it was presented by the colonialists for
affirmation, and was accepted by the First Nations.73 However, when
presenting the Proclamation, representations and promises were made
through methods other than the written word, such as oral statements
and belts of wampum. 74 It is significant to note that Sir William

68 D. Braider, The Niagara (New York: Holt, Rinehart and Winston, 1972) at 137.

69 O'Callaghan, supra note 38 at 648.

70 See P. Williams, The Chain (LL.M. Thesis, York University, 198z) [unpublished] for a
description of the Covenant Chain of Friendship.

71 F.Jennings, "IroquoisAllianceinAmerican History" injennings etaL, supranote 6o at 37-39.

72 One can read about the colonial government's reasons for entering into the treaty from the pen
of the British leader who represented the Crown. This concern sprang from the need to secure
an alliance of friendship because of the power advantage First Nations possessed. Sir William
Johnson stated:

... they [the Indians] apprehend that we design to enslave them... if we conquer their
prejudices by our generosity they will lay aside their Jealousy's, & we may rest in security.
This is much cheaper than any other plan, and more certain of success. Our extensive
Frontier renders it necessary if we will provide for their security... [in the last campaign]
they saw themselves able to effect what was looked upon by many of our Prejudiced
politicians here as utterly impossible... The Indians all know we cannot be a Match for them
in the midst of an extended woody Country...

Quoted in O'Callaghan, supra note 38 at 649.
First Nations expressed a similar fear of war with the English. See A. Henry, Travels and
Adventures in Canada and the Indian Tenitories between the years 176o-1776 (Toronto: Morang,
i9oi) at 157-70.

73 O'Callaghan, supra note 38 at 648.

74 For example, one of the remembered promises the British made to First Nations which did not
find its way into the Proclamation is stated by A. J. Blackbird, History of the Ottawa and
Chippewa Indians of Michigan (Ypsilanti, Mich.: Ypsilanti Job Printing House, 1887) at 8:

... that was the time the British government made such extraordinary promises to the
Ottawa tribe of Indians, at the same time thanking them for their humane action upon those
remnants of the massacre. She promised them that her long arms will perpetually extend
around them from generation to generation, or as long as there should be rolling sun. They
should receive gifrs from her sovereign in the shape of goods, provisions, firearms, ammuni-
tion, and intoxicating liquors! Her sovereign's beneficent arm should even be extended unto
the dogs belonging to the Ottawa tribe of Indians... and when you get up in the morning,
look to the east, you will see that the sun, as it will peep through the earth, will be as red as my
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Johnson, Superintendent of Indian Affairs, had earlier agreed to meet
with the First Nations and reassert their mutual relationship through
requirements prescribed by the Aboriginal peoples, 75 which criteria
involved the giving and receiving of wampum belts. 76 Some principles
which were implicit in the written version of the Proclamation were
made explicit to First Nations in these other communications. For
example, First Nation peoples approved terms of the Proclamation
which encompassed more than a system of land allotment, including
express guarantees of First Nations sovereignty.

In the winter following the issuance of the Royal Proclamation, First
Nation leaders throughout the north-east, mid-east, and mid-west were
invited to attend a conference to be held the following summer to
discuss constitutional principles that would govern their relationship
with the Crown. The people of the Algonquins and Nippising Nations
met with the British Superintendent of Indian Affairs at Oswegatchie
and were persuaded to be messengers in inviting other Nations to attend
a peace council at Niagara in the summer of i764.7 7 Representatives of
these two Nations travelled throughout the winter of 1763-64 with a
printed copy of the Royal Proclamation, and with various strings of
wampum, in order to summons the various First Nations to a council
with the British.78

William Johnson described the purpose of the intended meeting at
Niagara as a "Treaty of Offensive and Defensive Alliance" that would
include promises to,

assure them of a Free Fair & open trade, at the principal Posts, & a free
intercourse, & passage into our Country, That we will make no Settlements
or Encroachments contrary to Treaty, or without their permission. That we
will bring to justice any persons who commit Robberys or Murders on them

coat, to remind you why I am likened unto the sun, and my promises will be as perpetual as
the rolling sun.

75 General Gage wrote to the Earl of Halifax on April 13, 1764 regarding the anticipated treaty of
Niagara:

After concertingwith Sir Win. Johnson the proper measures to be taken in order to conclude
a peace with the Indians of that district, I have wrote [sic] to Major Gladwin, that if he finds
them sincerely disposed to peace, in the spring, he would give notice to the Chiefs of the
several Nations to repair to Niagara by the end ofJune, where Sir Win. Johnson would meet
them in order to complete the work of peace according to their own forms and ceremonies.

Quoted in O'Callaghan, supra note 38 at 78.

76 First Nations had stated to colonial officials:"know that our words are of no weight unless
accompanied by wampum": Ibid, vol. 9 at 6o4.

77 Williams, supra note 7o at 76.
78 Public Archives of Canada (PAC), Sulpician Documents, M. 644, No. 70.
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& that we will protect & aid them against their & our Enemys, & duly
observe our Engagements with them. 79

It is clear that, in conjunction with their issuance of the Proclamation,
the British proposed that a treaty be entered into to negotiate and
formalize the principles upon which their relationship would be based.
The invitation to treaty, with the accompanying promises that were to
govern the parties' relationship, demonstrates the intent of the British
to enter into constitutional negotiations with the First Nations of North
America. Johnson further proposed, on behalf of the British, that,

at this treaty... we should tie them down (in the Peace) according to their
own forms of which they take the most notice, for example by exchanging a
very large belt with some remarkable & intelligible figures thereon. Expres-
sive of the occasion which should always be shown to remind them of their
promises.80

Thus, the treaty at Niagara was to be recorded in the manner that the
First Nations were familiar with. Wampum belts were to be exchanged
which would communicate the promises exchanged, and which would
form the record of the agreement.

The treaty at Niagara was entered into in July and August, 1764, and
was regarded as "the most widely representative gathering of American
Indians ever assembled,""1 as approximately two thousand chiefs at-
tended the negotiations.82 There were over twenty-four Nations gath-
ered' 3 with "representative nations as far east as Nova Scotia, and as far
west as Mississippi, and as far north as Hudson Bay."8" It is also possible
that representatives from even further afield participated in the treaty as
some records indicate that the Cree and Lakota (Sioux) Nations were
also present at this event. 85 It is obvious that a substantial number of
First Nations people attended the gathering at Niagara. Aboriginal

79 C. Flick, ed., The Papers ofSir William Johnson, vol. 4 (Albany, NY: The University of the State
of New York, 1925) at 328.

80 Ibid at 329.

81 Braider, supra note 68 at 137.

82 W. G. Godfrey, Pursuit of Profit and Prerment in Colonial North America: John Bradstreet's
Quest (Waterloo: Wilfred Laurier Press, 1982) at 197.

83 Representatives of the following Nations were in attendance: Western Confederacy-Algon-
quins, Chippewas, Crees, Foxes, Hurons, Menominees, Nipissings, Odawas, Sacs, Tough-
kaniwons, and Winnebagoes; Iroquois Confederacy-Cannesandagas, Caughnawagas,
Cayugas, Conoys, Mohawks, Mohicans, Nanticokes, Oniedas, Onondagas, and Senecas: Flick,
supra note 79 vol. z at 278-81, 481, 511-14. It is also believed that representatives of the Lakota,
MicMac and Pawnee Confederacies were in attendance.

84 Williams, supra note 70 at 79.

85 Ibid

VOL. z8:1



1994 CONSTITUTIONAL LAW FROM A FIRST NATION PERSPECTIVE 23

people throughout the Great Lakes and northern, eastern and western
colonial regions had travelled for weeks and months to attend this
meeting. 

6

When everyone was assembled,8 7 William Johnson, Superintendent
of Indian Affairs, presented "the terms of what he hoped would prove a
Pax Britannica for North America." 8 Johnson read the terms of the
Royal Proclamation to representatives of the nations 9 and a promise of
peace was given by Aboriginal representatives and a state of mutual non-
interference established. 90 Presents were exchanged to certify the bind-
ing nature of the promises being exchanged. 9' Johnson then presented
the Covenant Chain and Wampum belts and stated:

Brothers of the Western Nations, Sachems, Chiefs and Warriors; You have
now been here for several days, during which time we have frequently met to
renew and Strengthen our Engagements and you have made so many
Promises of your Friendship and Attachment to the English that there now
remains for us only to exchange the great Belt of the Covenant Chain that we
may not forget out mutual Engagements.

I now therefore present you the great Belt by which I bind all your Western
Nations together with the English, and I desire that you will take fast hold of
the same, and never let it slip, to which end I desire that after you have shewn
this Belt to all Nations you will fix one end of it with the Chipeweighs at St.
Marys [Michilimackinac] whilst the other end remains at my house, and
moreover I desire that you will never listen to any news which comes to any
other Quarter. If you do it, it may shake the Belt. 92

By this speech, and an exchange of presents and wampum, a treaty of
alliance and peace was established between the parties. When Johnson
had finished speaking a two row wampum belt was used by First Nation

86 Henry, supra note 7z at 157-74.

87 In attendance at the treaty, among many others, were "[dleputys from almost every nation to
the Westward viz Hurons, Ottawaes, Chippawaes, Meynomineys or Folles avoins, Foxes, Sakis,
Puans, etc. with some from the north side of Lake Superior and the neighbourhood of Hudson's
Bay." The Delawares and Shawnees were not in attendance at the treaty: O'Callaghan, supra
note 38 at 648.

88 G. Johnson to T. Faye, March i6, 1764, quoted in Flick, supra note 79 at 487.

89 Warren, an Ojibway writer, records that "twenty-two different tribes were represented" at the
council at Niagara: supra note 57 at z19.

90 Braider, supra note 68 at 137.

91 Williams, supra note 70 at Sz, records:

The expenditures for the provisions and presents at Niagara were enormous for that day and
age. Johnson's papers list

Expence of provisions for Indians only... £25,000 New York Currency
Besides the Presents... £38,000 Sterling

92 Flick, supra note 83 at 3o9-To.
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peoples to reflect their understanding of the Treaty of Niagara and the
words of the Royal Proclamation.93

The two row wampum belt reflects a diplomatic convention that
recognizes interaction and separation of settler and First Nation soci-
eties. This agreement was first struck by the Haudonosaunee (Iroquois)
upon contact with the Europeans, and the principles it represents were
renewed in I764. 9' The symbolism of the two row wampum belt has
been commented on by a leading Native legal academic, Robert A.
Williams Jr:

When the Haudenosaunee first came into contact with the European
nations, treaties of peace and friendship were made. Each was symbolized by
the Gus-Wen-Tah, or Two Row Wampum. There is a bed ofwhite wampum
which symbolizes the purity of the agreement. There are two rows of purple,
and those two rows have the spirit of your ancestors and mine. There are
three beads of wampum separating the two rows and they symbolize peace,
friendship and respect. These two rows will symbolize two paths or two
vessels, travelling down the same river together. One, a birch bark canoe,
will be for the Indian people, their laws, their customs and their ways. The
other, a ship, will be for the white people and their laws, their customs, and
their ways. We shall each travel the river together, side by side, but in our
own boat. Neither of us will try to steer the other's vessel.5

The two row wampum belt illustrates a First Nation/Crown relation-
ship that is founded on peace, friendship and respect, where each
Nation will not interfere with the internal affairs of the other. An
interpretation of the Proclamation using the Treaty of Niagara dis-
credits the claims of the Crown to exercise sovereignty over First
Nations. In fact, Sir William Johnson indicated as much when he
commented on a questionable treaty in 1765:

these people had subscribed to' a Treaty with me at Niagara in August last,
but by the present Treaty I find, they make expressions of subjection, which
must either have arisen from the ignorance of the Interpreter, or from some
mistake; for I am well convinced, they never mean or intend anything like it,
and that they can not be brought under our laws, for some Centuries, neither
have they any word which can convey the most distant idea of subjection,
and should it be fully explained to them, and the nature of subordination
punishment ettc [sic], defined, it might produce infinite harm.., and I dread

93 PublicArchives of Canada, Record Group so (PAC RG so), v. 391, Head to Glenleg, August 2o,
1836 (see references to Assikinack's speech). See also J. B. Assikinack, "Memories of the
Covenant Chain" PAC RG io, v. 613 2s/1o/i855 at 44o-43.

94 F. W. Major, Manitoulin: Isle of the Ottawas (Gore Bay: Recorder Press, 1974) at is-z 5 ("An
Indian Council").

95 R. A. Williams Jr., "The Algebra of Federal Indian Law: The Hard Trail of Decolonizing and
Americanizing the White Man's Indian Jurisprudence" (1986) Wisc. L. Rev. 219 at 291.
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its consequences, as I recollect that some attempts towards Sovereignty not
long ago, was one of the principal causes of all our troubles .. .96

One can see that Sir William Johnson did not regard the extension of the
Royal Proclamation and the Treaty of Niagara as an assertion of sover-
eignty over the First Nations. Records such as the two row wampum
belt, and statements such as Sir William Johnson's, further allow First
Nations to assert that their jurisdiction can not be molested or disturbed
without aboriginal consent.

The evidence surrounding the Treaty of Niagara demonstrates that
the written text of the Proclamation, while it contains a partial under-
standing of the agreement at Niagara, does not fully reflect the con-
sensus of the parties.97 The concepts found in the Proclamation have
different meanings when interpreted in accord with the wampum belt.
For example, the belt's denotation of each Nation pursuing its own path
while living beside one another in peace and friendship casts new light
on the Proclamation's wording "the several Nations... with whom we
are connected . . . should not be molested or disturbed. . . ." These
words, read in conjunction with the two row wampum, demonstrate
that the connection between the Nations spoken of in the Proclamation
is one that mandates colonial non-interference in the land use and
governments of First Nations. Therefore, First Nations regarded the
agreement, represented by the Proclamation and the two row wampum,
as one that affirmed their powers of self-determination in, among other
things, allocating land. This agreement, at the start of the formal
relationship between the British and First Nations, demonstrates the
foundation building constitutional principles of peace, friendship and
respect, agreed to between the parties.

D. READING THE PROCLAMATION AND THE TREATY OF NIAGARA

TOGETHER: SUBSEQUENT UNDERSTANDING

A final point in determining First Nations' understandings of the Royal
Proclamation involves examining subsequent conduct relative to it.
Since First Nations were likely to speak and act in accordance with their
understandings of the Proclamation, subsequent conduct illustrates
First Nation perspectives towards the Proclamation and demonstrates

96 Williams, supra note 70 at 83, quoting Sir William Johnson.

97 The Proclamation contains principles that do not find place in the two row wampum. An
example of a principle which finds place in the Proclamation which does not find reference in
the two row wampum is "the several . . . Tribes of Indians . . . who live under our
Protection.. .": supra note 9.
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that Native consent was required to any alteration of First Nation land
use and governance.9" Over the years following the Treaty of Niagara,
including during the War of 1812, many aboriginal people around the
Great Lakes strengthened their alliance with the British in order to fight
against the United States.99 After the War of i8M, many aboriginal
people who resided in the growing American territories of Michigan,
Wisconsin and Ohio wanted to move from the United States because
American policies endangered First Nations.1"' In this period Britain
maintained its alliance and friendship with First Nations by making an
annual distribution of presents 1 and by encouraging native peoples
residing on lands under American control to take up residence "under
their protection."'0 2 In 1828 the British bestowal of presents to First
Nations was moved from American controlled Drummond Island to
British controlled Penetanguishine on Georgian Bay.103

Transcripts of a meeting at Drummond Island in Lake Huron to the
west of Manitoulin on July i818 between Anishnabe peoples and
representatives of the British Crown contain articulate references to the
Treaty of Niagara. An account of the meeting is as follows:

98 The i79os contain an example that confirms the parties' subsequent understanding of the
Proclamation, despite the continuing double-talk over who had ultimate sovereignty over the
land. Guy Carleton, Governor General of Upper and Lower Canada and Commanding Chief
of the Crown's North American forces, told the First Nations in 1791:

The King's rights with respect to your territory were against the nations of Europe; these he
resigned to the States. But the King never had any rights against you but to such parts of the
country as had been fairly ceded by yourselves with your own free consent by public
convention and sale. How then can it be said that he gave away your lands?

So careful was the King of your interests, so fully sensible of your rights, that he would not
suffer even his own people to buyyour lands, without being sure ofyour free consent, and of
ample justice being done you....

Guy Carleton, 179r, Simcoe Papers, Letterbook 17, i791, Ontario Archives, quoted in Clark,
supra note 53 at 8o.

99 Ibid

100 Plans were initiated to forcibly remove all Aboriginal peoples to the west of the Mississippi
River: see F. P. Prucha, American Indian Polcy in the Formative Years (Lincoln: University of
Nebraska Press, 197o) at 226-29 and 242-48.
Aside from the U.S. desire for land for settlement, removal was also threatened because First
Nations had fought against the United States. One historian has noted: "The Americans had
no love for the Indians of this region, who had supported the British in the recent conflict.
They made no secret of their feelings, promising future confiscation of lands held by these
tribes": J. R. Wrightman, Forever on the Fringe: Six Studies in the Development ofManitoulin
Island(Totonto: University of Toronto Press, 1982) at io. See also "Tenure of Land",Journalof
the Legislative Assembly of the Province of Canada 1847, App. T. No. 95.

101 R. Surtees, Indian Land Cessions in Ontario, i763-i862: TheEvolution ofa System (Ph.D. Thesis,
Carleton University, 1983) [unpublished] at 87.

102 A. B. Jameson, Winter Studies and Summer Rambles in Canada (Toronto: McLelland and
Stewart, 1965) at 147-54.

103 Major, supra note 94 at 17-18.
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The Chiefs did de camp, laying down a broad Wampum Belt, made in 1764;
one made in 1786; and one marked Lieutenant M'Dowal, Commanding
Michilimackinac, with the pipe of peace marked on it.
Orcarta [Anishnabe] speaker:

Father, Your children now seated round you, salute you sincerely, they
intend to talk to you a great deal, and beg you will listen to them with
patience, for they intend to open their hearts to you....

Holding the Belt of 1764 in his hand he said:

Father, This my ancestors received from our Father, Sir W. Johnson. You
sent word to all your red children to assemble at the crooked place
[Niagara]. They heard your voice-obeyed the message-and the next
summer met you at the place. You then laid this belt on a mat, and said-
"Children, you must all touch this Belt of Peace. I touch it myself, that we
may all be brethren united, and hope our friendship will never cease. I will
call you my children; will send warmth [presents] to your country; and
your families shall never be in want. Look towards the rising sun. My
Nation is as brilliant as it is, and its word cannot be violated."

Father, Your words were true-all you promised came to pass. On giving
us the Belt of Peace, you said--"Ifyou should ever require my assistance,
send this Belt, and my hand will be immediately stretched forth to assist
you.

Here the speaker laid down the Belt .... 104

This speech is significant because it reveals that some fifty-four years
after the treaty of Niagara the First Nations of northern Lake Huron
maintained their recollection of the promises made there. In particular,
the speaker made specific mention of the mutual obligations of peace
and friendship, as found in the wampum belt. It is a remarkable insight
when viewing these events from a First Nations' perspective to under-
stand that these peoples viewed the Royal Proclamation as a treaty of
peace and friendship. Furthermore, when one additionally considers
that this treaty also contained an obligation for the Crown to sustain the
welfare of First Nations, as found in the words "If you should ever
require my assistance, send this Belt, and my hand will be immediately
stretched forth to assist you," then one can better appreciate and perhaps
reinterpret 10 5 the contemporary justification for the fiduciary relation-
ship between First Nations and the Crown.

104 Cpn. T. G. Anderson, "Report on the Affairs ofthe Indians of Canada, Section III" Appendix
No. 95 in App. T of the Journals of the Legislative Assembly of Canada, vol. 6.

105 The reinterpretation of the fiduciary responsibility on the part of the Crown may shift from
being based in the exercise oftheir discretion on First Nations' behalf (Guerin v. The Queen,
[1984] 2 S.C.R. 335, 13 D.L.R. (4 th) 321 [hereinafter cited to D.L.R.]) to being the result of
promises made when the relationship between the parties was established. This is a healthier
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In 1836 the distribution of presents was moved to Manitoulin Island
to promote it as a place for the settlement of the Crown's Aboriginal
allies.1"6 Observance of First Nations' perspectives on the treaty of
Niagara and the Royal Proclamation is evidenced at the Manitoulin
Island gatherings. One very strong endorsement of the Treaty of Nia-
gara is found in the Manitoulin Island treaty of1836 between the Crown
and First Nations of the upper Great Lakes. 1°7 First Nations present at
the negotiations reminded Sir Francis Bond Head, lieutenant-governor
of Upper Canada, that their relationship must be defined in terms
agreed upon in the two row wampum belt at the treaty of Niagara.'
Assickinack, an Odawa chief resident at Manitoulin, gave a recitation
and interpretation of the two row wampum belt and the agreement at
Niagara.1° 9 When Bond Head replied he noted the principles agreed
upon at Niagara by stating:

Seventy snow seasons have now passed away since we met in council at the
crooked place (Niagara) at which time your Great Father, the King and the
Indians of North America tied their hands together by the wampum of
friendship. 110

The reminder by First Nations to the Crown of the relationship defined
at Niagara, and the reaffirmation of that relationship as being one of
solidarity and friendship in a very significant treaty, again suggests that
the treaty of Niagara significantly undermines the claims of British
sovereignty over First Nations as found in the Proclamation. This
understanding should be kept in mind when interpreting the subse-
quent treaties in Canada. The agreement at Niagara created specific

basis for the relationship because it does not convey a hierarchical confederation of unequal
powers but a parallel alliance of mutual support between nations.

106 PAC RG 1o, v. 389, Colborne to Glenleg, 22 January 1836.
107 For a derailed study of this treaty, seeJ. Borrows, "Negotiating Treaties and Land Claims: The

Impact of Diversity Within First Nations Property Interests" (1993) Iz Windsor Yearbook on
Access to Justice 179.

108 Bond Head said of First Nations' use of wampum:

The most solemn form in which the Indian pledges his word is by the delivery ofa wampum
belt of shells, and when the purport of the symbol is declared, it is remembered and handed
down from Father to Son with an accuracy and retention of meaning which is quite
extraordinary.
... T]he wampum thus given [at Niagara] has thus been preserved, and are now entrusted
to the great orator Sigonat, who was present at the Council I attended on the Manitoulin
Island in Lake Huron, and in every sense these Hieroglyphics are moral affidavits if the by-
gone transactions to which they relate. On our part, little or nothing documentary exists...

Correspondance Respecting Indians Between the Provincial Secretary ofState and the Governors of
British North America (London: Queen's Printer, 1837) at 128.

109 Williams, supra note 70 at 87.
110 Canada, Indian Treaties and Surrenders fom 68o-18o (Ottawa: Printer to the Queen's Most

Excellent Majesty, 1891-1912 [Toronto: Coles, 1971]) at isa.
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guarantees to certain rights and, while these guarantees were sometimes
made explicit in subsequent acts, they were certainly implied as they
were weaved through the negotiations, often forming the protocol by
which decisions were made."'

Aside from preserving the agreement represented by the Royal Proc-
lamation in wampum belts and oral recollections, First Nations also
preserved copies of the Proclamation they received in 1764. Copies
of the document were often brought forward to colonial officials when
they wanted to assert their perspective of what was written in the
Proclamation. 11 2

First Nation peoples' utilization of the Proclamation to convey their
understanding of its principles are found in an 1847 colonial report.
Indian Commissioners of the colonial government spoke with many
First Nation peoples to determine their views on a variety of matters.
When views were solicited relative to the Proclamation, the com-
missioners were referred to the document, and First Nation peoples
expressed their understanding of it. The Commissioners wrote the
following regarding First Nations' understanding:

The subsequent proclamation of His Majesty George Third, issued in 1763,
furnished them with a fresh guarantee for the possession of their hunting
grounds and the protection of the crown. This document the Indians look
upon as their charter. They have preserved a copy of it to the present time,

111 For example, Thomas G. Anderson, Superintendent of the Indian Department at Manitoulin
Island in 1945 records what he had been told about the wampum belts and the Treaty at
Niagara:

The Indians have no record of past events; all they know of the original engagements
between the Government and themselves, as far as I am acquainted, is by tradition, except
for two memoranda (wampum) which they hold; the one being a pledge of perpetual
friendship between the NA. Indians, and the British Nations, and was delivered to the
Tribes as a Council convened for the purpose, by Sir William Johnson, at Niagara in 1764.
[O]n the other wampum belt is marked at one end a hieroglyphic denoting Quebec on this
continent, on the other, is a ship with its bow towards Quebec; betwixt those two objects are
wove 2-4 Indians, one holding the cable of the vessel with the left hand; one holding the cable
of the vessel with his right, and so on, until the figure on the extreme left rests his foot on the
land at Quebec. Their traditional account of this is, that at the time that it was delivered to
them (1764) Sir William promised, in the name of the Government, that those Tribes
should continue to receive presents so long as the Sun would shine... and if ever the ship
came across the Great salt lake without a full cargo, these tribes should pull lustily at the
cable until they brought her over full of presents...

Indian Department, Report of Indian Affairs, (1845) at 269.
112 An example of a First Nation person revealing this perspective in the 1840's comes from an

Algonquin chief residing south of the Ottawa River:
Our father, Sir William Johnson, gave our ancestors a writing on parchment, we still hold.
This document tells us that we shall never be destroyed on our hunting grounds... that we
could not make away with these to strangers.

Chief Greg Sazarin, "zzo Years of Broken Promises" in B. Richardson, ed., Drumbeat:Anger
and Renewal in Indian Country (Toronto: Summerhill Press, 1989) at s8z.
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and have referred to it on several occasions in their representations to
government. 113

This statement illustrates that First Nation peoples possessed copies of
the Proclamation and presented the document to other governments to
convey their perspective ofwhat it contained. In the particular commu-
nications that these officials received, First Nation peoples expressed
their conviction that the agreement represented by the Proclamation
was their Charter.

That the Proclamation represented a Charter for First Nations in the
definition of their relationship with the Crown was observed by the
Commissioners writing in another place in the report:

This public instrument [the Royal Proclamation] was formally communi-
cated to the Indians of Canada, by the officer who had a few years before
been appointed for their special superintendence; and that they have since
regarded it as a solemn pledge of the King's protection of their interests, is
proved by the claim of the Algonkians and Nippissing Indians, to be
maintained in the possession of their remaining hunting grounds on the
Ottawa River, which your excellency has referred to the Committee, and in
support of which those tribes exhibited an authentic copy of this Royal
Proclamation as promulgated to them in 1763 by the Superintendent
General.

114

These statements further reveal that First Nations continued to hold out
the document of the Proclamation and the agreement it represented as
an affirmation of their rights some eighty years after it was penned. They
expected the Crown to protect their interests, and not allow them to be
interfered with, especially with regard to their land use and means of
livelihood. This demonstrates the strength with which First Nations
must have expressed their views that they were to be "maintained" and
"protected" in their "interests." 115 It further illustrates the fact that First
Nations had a perspective on the document that contradicts "claims" to
British sovereignty found in the Proclamation.

113 Cptn. Anderson, supra note 104.

114 Ibid
115 One must be careful not to interpret the Proclamation's references as applying only to the

protection of hunting grounds and land. While these statements do reflect First Nations'
concern for the protection of their subsistence economy on their land, it must be remembered
that land and jurisdiction over land were inseparable. The right to hunt necessarily includes
the right to self-government. As the Supreme Court of Canada stated in Simon v. The Queen
(1985), 24 D.L.R. (4th) 39o at 4o6: "It should be clarified at this point that the right to hunt, to
be effective must embody those activities reasonably incidental to the act of hunting itself".
When one understands the nature of hunting in an Aboriginal community, one realizes that
decision-making and government are "reasonably incidental" and essential to the use and
protection of this resource. See H. Brody, Maps andDreams: Indians andthe British Columbia
Frontier (Vancouver: Douglas and McIntyre, 198I) at 34-71.
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III. CONVENTIONAL CANADIAN INTERPRETATION OF
THE ROYAL PROCLAMATION

Though some writers have acknowledged First Nations' expectations of
the Royal Proclamation, most conventional interpretations of the Royal
Proclamation in both academic commentary and the common law have
not evaluated the Proclamation in the way that it would naturally be
understood by Indians. 1 6 As such, these writings are in perspicuous
contrast with the understandings of First Nation peoples.

For example, academic commentary has not recognized that the
Royal Proclamation affirms First Nation self-government. One scholar,
Thomas Isaac, has recently written:

Many cite the Royal Proclamation of 1763 as evidence of the Aboriginal self-
government being recognized. Yet, regardless of the claims of many, no-
where in the Proclamation is such power to be found. While the Proclama-
tion is a solid base for arguing the existence of a number of inherent rights
(i.e. fishing and hunting), no such basis exists in the case of self-government,
at least inherent self-government." 7

Elsewhere, Isaac has written in a similar vein:

[Ihe Royal Proclamation is often referred to as evidence of an existing
inherent right of Aboriginal self-government. However, that does not
appear to be the case. When read carefully and in its entirety, the Royal
Proclamation does affirm Aboriginal rights (without a doubt), but it does
not affirm or confer an inherent right of self-government or absolute
Aboriginal sovereignty. The Royal Proclamation refers to the nations or
tribes of Indians as living "under our protection" and that they should not be
molested or disturbed in their "hunting grounds." Clearly, the language of
the Proclamation indicates that while the said Indians had and continue to
possess rights and claims to the territory in question, those rights did not
include an inherent right of self-government in the absolute sense. They
lived under Crown "protection" and only "possessed" Crown territory.
Sovereignty requires title to the territory. In addition, the possession of the
said territory is reserved for them solely for "hunting" purposes. The point
made is that the assumption by a number of commentators that the Royal
Proclamation confers an Aboriginal right of self-government is not appar-

116 The Proclamation was written by the Colonial officials and should be interpreted on the same
principles as other treaties. Adopting the words of the United States Supreme Court in
reference to another treaty, since it was written by non-aboriginal people according to the
"modes and forms of creating the various technical estates known to their law, and assisted by
an interpreter employed by themselves... the treaty must be construed, not according to the
technical meaning of its words to learned lawyers, but in the sense in which they would
naturally be understood by the Indians":Jonesv. Meehan 175 U.S. i at io-si (1899) [hereinafter
Jones], followed in Sioui, supra note 45 at 435.

117 T. Isaac, "Discarding Rose-Coloured Glasses: A Commentary on Asch and Macklem" ( 99z)

30 Alta. L. Rev. 708 at 711.
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ent. Indeed, it is difficult to read such a right in any significant manner into
the language of the Proclamation." 18

One can see that the above statement reads the Royal Proclamation in a
way that does not go outside of the wording of the document to consider
First Nation perspectives. For this reason, Issac is unable to conclude
that the Proclamation contains evidence of an inherent right of First
Nation self-goverment. 1 9

Similarly, the common law has had difficulty in perceiving that the
Royal Proclamation was part of a treaty, and that it affirms First Nation
inherent self-government. R v. Tennisco,"2° a case that squarely raised
this issue in Ontario, held, after considering evidence of the treaty of
Niagara and a positive finding by the lower court:

The Provincial Court judge found as a fact, however, that the Proclamation
was communicated to, accepted by, and relied upon by the Algonquins after
it was proclaimed. Counsel for the respondent submits that when the Royal
Proclamation was communicated to the Algonquin Nation by the Crown's
representative, Sir William Johnson, and the Algonquins thereafter accepted
the Proclamation by adhering to its terms and procedure, then such accep-
tance converted the Proclamation into a treaty.

In my view, the fact that the Indians accepted the Royal Proclamation in the
sense that they complied with it and respected its Provisions, does not
constitute the Proclamation a treaty. The Proclamation remained a uni-
lateral act of the Crown, offering rights and protections dependent upon the
goodwill of the Crown. 121

Such a holding demonstrates the courts' resistance to finding that
the Royal Proclamation is something other than a unilateral act by

118 T. Isaac, "The Storm Over Aboriginal Self-Government: Section 35 of the Constitution Act,
i982 and the Redefinition of the Inherent Right of Aboriginal Self-Government" [1992] 2

C.N.L.R. 6 at 17-18.

119 Most academic commentary on the Proclamation, despite extensive documentary research,
remains largely silent on the question of whether the Proclamation speaks to or protects First
Nations self-government. See J. Stagg, Anglo-Indian Relations in North America to 1763 and an
Analysis of the Rayal Proclamation of7 October z763 (Ottawa: Research Branch, Indian and
Northern Affairs, 198i); B. Slattery, The Legal Status andLand Rights oflndigenous Canadian
Peoples As Affected by the Crown's Acquisition of the Territories (Saskatoon, SK- Native Law
Centre, 1979); K. McNeil, Common Law Aboginal Title (Oxford: Clarendon Press, 1989); G.
Lester, The Territorial Rights of the Inuit of the Canadian North-West Territories: A Legal
Argument (LL.M. Thesis, York University, 1984); Narvey, supra note 64; W. Pentney, "The
Rights ofAboriginal Peoples ofCanada and the Constitution Act 1982: Part I, The Interpretive
Prism of Section 25" (1988) 2z U.B.C. L. Rev. 207. Despite the thoroughness of these authors
in uncovering colonial understandings relative to the Proclamation, First Nations' perspec-
tives remain, for the most part, untouched.

120 Supra note in per Griffiths, J.
121 Ibid at io4-o5.
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the Crown. Conventional academic and judicial writing has thus far
failed to seriously consider First Nation perspectives on the Royal
Proclamation.

A starting point in understanding the way that the common law has
conventionally viewed the Royal Proclamation is through two early
cases of the United States Supreme Court. In particular, the cases of
Johnson and Graham's Lessee v. McIntosh"22 and Worcester v. Georgia123

commented on British Colonial practice relative to First Nations'
territories. In McIntosh, Chief Justice Marshall stated:

Those relations which were to exist between the discoverer and the natives,
were to be regulated by themselves....

In the establishment of these relations, the rights of the original inhabitants
were, in no instance entirely disregarded; but were necessarily, to a consider-
able extent, impaired ... their rights to complete sovereignty, as indepen-
dent nations, were necessarily diminished .... 124

This judgement blindly assumes that First Nation rights were neces-
sarily impaired and that sovereignty was diminished in the establish-
ment of relations between First Nations and settlers. Again, it does not
consider First Nation perspectives on sovereignty. Thus, in one of the
first common law statements of the relationship between First Nations
and settlers, power was exercised to the detriment of First Nations by
not including the Proclamation's guarantee that Native lands and
governments were to remain "unmolested and undisturbed."

Nine years later Chief Justice Marshall reinterpreted the effect of
"discovery" or contact between settler and First Nation peoples. This
time around, Marshall was much more sensitive to First Nation sover-
eignty and the fact that British policy recognized this. Marshall wrote in
the Worcester case:

The proclamation issued by the king of Great Britain, in 1763, soon after the
ratification of the articles of peace, forbids the governors of any of the
colonies to grant warrants of survey, or pass patents upon any lands whatever
which, not having been ceded to, or purchased by, us (the king), as aforesaid
are reserved to the said Indians, or any of them. 125

After citing several similar pronouncements from the period, Chief
Justice Marshall wrote the following about the policy of the Proclama-
tion in recognizing First Nation government:

122 8 Wheaton 543, 2a U.S. 240 (x8z3) [hereinafter McIntosh

123 6 Peters 515, 31 U.S. 350 (1832) [hereinafter Worcester]
124 Supra note izz at 573-74
125 Supra note 123 at 496.
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Such was the policy of Great Britain towards the Indian nations inhabiting
the territory from which she excluded all other Europeans; such her claims,
and such her practical exposition of the charters she had granted: she
considered them as nations capable of maintaining relations of peace and
war; of governing themselves, under her protection126 ; and she made treaties
with them, the obligation of which she acknowledged. 127

In this statement, Chief Justice Marshall reinterpreted the relationship
between Great Britain and First Nations. His focus was not on the
curtailment of sovereignty but on the recognition of the wide powers of
sovereignty remaining with First Nations. His emphasis changed from
one case to another because he focused on policies designed to protect
self-government which were recognized in the Royal Proclamation.

When the judiciary applied the Royal Proclamation to Canada they
did not consider that First Nations had any significant rights to land and
governance other than the misrepresentations about these concepts that
the British inserted in the Proclamation. In St. Catherines, Lord Watson
of the Judicial Committee of the Privy Council wrote:

The capture of Quebec in 1759, and the capitulation in Montreal in 176o,
were followed in 1763 by the cession to Great Britain of Canada and all its
dependencies, with the sovereignty, property and possession, and all other
rights which had at any previous time had been held or acquired by the
Crown of France. A royal proclamation was issued on the 7 th of October
1763, shortly after the date of the Treaty of Paris....
Whilst there have been changes in the administrative authority, there has
been no change since the year 1763 in the character of the interest which its
Indian inhabitants had in the lands surrendered by treaty. Their possession,
such as it was, can only be ascribed to the general provisions made by the
royal proclamation in favour of all Indian tribes then living under the
sovereignty and protection of the British Crown. 128

126 The fact that Marshall viewed First Nations as existing under colonial protection does not
mean that he viewed this relationship as extinguishing self-government. Marshall wrote, ibid
at 5o0:

The Indian nations had always been considered as distinct, independent political commu-
nities, retaining their original natural rights, as the undisputed possessors of the soil, from
time immemorial, with the single exception of that posed by irresistible power, which
excluded them from intercourse with any other European potentate than the first discoverer
of the coast ofthe particular region claimed: and this was a restriction which those European
potentates imposed on themselves, as well as on the Indians. The very term "nation" so
generally applied to them, means "a people distinct from others."

Marshall further added, at 5oi:
... and the settled doctrine of the law of nations is, that a weaker power does not surrender
its independence, its right to selfgovernmen by associating with a stronger and taking its
protection [emphasis added].

127 Ibid at 496.
128 Supra note 31.
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Thus, the Canadian judicial construction of the Royal Proclamation
started out with a very different emphasis than did the law interpreting
it in the United States. Unlike Worcester, St. Catherines contained no
discussion about rights to territory and self-government being preserved
by the Proclamation. Instead, the court declared that First Nations live,
not under their own, but under British sovereignty. The Privy Council
assumed that First Nations' land rights existed only at the pleasure of the
Crown. They also assumed that First Nations' sovereignty was ceded to
Great Britain because they were dependencies held by France and
transferred upon capitulation.12 9 All these findings were made without
any consideration of First Nation perspectives. 130

Despite its inauspicious introduction in Canadian law, the Royal
Proclamation has received somewhat broader interpretations in subse-
quent cases. For example, in Province of Ontario v. Dominion of Can-
ada'3 1 Idington, J. held that the Royal Proclamation protected rights
that First Nations "suppose themselves to possess." In so holding, the
court foreshadowed the idea that First Nations had a conception of the
Proclamation that contained their own understandings. The court
stated the Proclamation was evidence of-

A line of policy begotten of prudence, humanity and justice adopted by the
British Crown to be observed in all future dealings with the Indians in
respect of such rights as they might suppose themselves to possess was
outlined in the Royal Proclamation of 1763.

This case is significant because it is the first mention by a Canadian
court that First Nations might "suppose themselves to possess" a per-
spective of the Proclamation of what their rights were, relative to their
powers of government. However, despite this subtly favourable ruling,
court interpretations have never explicitly dealt with the Nation to
Nation political relationship between First Nations and the Crown.

In Calderv. A. G. ofB. C., 132 a case regarding aboriginal title, there was
argument about whether the Royal Proclamation applied to British

129 Of course, France did not have sovereignty over First Nations to be able to transfer it: see
Minavavana's speech, quoted in Jacobs, supra note 39.

130 The fact that First Nations were not represented or called to testify in a case that purportedly
decided their rights shows the depth of exclusion that First Nations experienced in getting
their perspectives injected into legal discourse. This is highly regrettable given the wealth of
testimony available, since the First Nations people who signed the treaty would still have been
available to present their understanding. One can read the sophisticated perspectives First
Nations had about the land at issue in this case in A. Morris, The Treaties of Canada with the
Indians ofManitoba and the North-West Territories including theNegotiations on which they were
based (Toronto: Bedfords, Clark and Co., 188o) at 44-76.

131 (1909), 41 S.C.R. i at io3-o4, aff'd [i91o] A.C. 637 (P.C.) [hereinafter Dominion].

132 [1973] S.C.R. 313, 34 D.L.R. (d) z45 [hereinafter cited to D.L.tR].
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Columbia. Though the Supreme Court split over the application of the
Proclamation to British Columbia,'33 the two main judgments held that
the Proclamation was not the exclusive source of Indian title.' 34 In his
dissenting judgement, Hall J. also strengthened the Proclamation's
potential to be a positive instrument in protecting First Nations' rights
across Canada by stating:

The Proclamation was an Executive Order having the force and effect of an
Act of Parliament and was described by Gwynne,J. in St. Catherines Milling
case at p. 652 as the "Indian Bill of Rights": see also Campbell v. Hall. Its
force as a statute is analogous to the status of Magna Carta which has always
been considered to be the law throughout the Empire. It was a law which
followed the flag as England assumed jurisdiction over newly-discovered or
acquired lands or territories. 135

The Proclamation was recognized as containing fundamental principles
in the protection of Aboriginal rights by analogizing it to the Magna
Carta and Bill of Rights. Furthermore, one judge found that this
principle was to be uniformly applied in all places where settlers and
First Nations came into contact. Hall J.'s holding in this regard con-
firmed earlier jurisprudence which held that the Proclamation was
prospective in its application. 136 The Caldercase is significant as a point
of comparison in the language of perspicuous contrast because it raises
the contrasting viewpoints of the Proclamation in colonial policy and
First Nations' understandings.

133 Judson J. wrote, ibid at 153:

I say at once that I am in complete agreement... that the Proclamation has no bearing upon
the problem of Indian title in British Columbia. I base my opinion upon the very terms of
the Proclamation and its definition of its geographical limits and upon the history of the
discovery, settlement and establishment of what is now British Columbia.

Hall J. wrote at 203:

It follows, therefore, that the ColonialLaws VaidityAct, r865 (U.K), c. 63 applied to make
the Proclamation the law of British Columbia.

For the current judicial pronouncement on the application of the Royal Proclamation to B.C.,
see Delgamuukwv. British Columbia(199), 79 D.L.RI (4 th) 185 (B.C.S.C.) at287-307. Seealso
Delgamuukwv. British Columbia (1993),104 D.L.R. (4 th) 47o (B.C.CA) at 521 for the view
that "neither the Proclamation nor the policy which gave rise to it apply to Indian lands in
British Columbia".

134 Judson J. wrote, ibid at 152:

There can be no doubt that the Privy Council found that the Proclamation of 1763 was the
origin of Indian title-... I do not take these reasons to mean that the Proclamation was the
exclusive source of Indian title.

Hall J. wrote at 2oo:

The aboriginal title does not depend on treaty, executive order or legislative enactment.
135 Ibid at 203.

136 Ibid at 204 citing Dominion, supra note 131. See also k v. White andBob (1965), 5o D.L.R.
(zd) 613 at 638, aff'd (1966), 57 D.L.R. (ad) 481 (S.C.C.).
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The next case of consequence to deal with the Royal Proclamation did
not reflect First Nation perspectives that the instrument was a treaty. In
R v. Kruger andManuel the British Columbia Court of Appeal held "the
Proclamation of 1763 was entirely unilateral and was not and cannot be
described as a treaty." 13 7 It does not appear as though the court received
any evidence of the treaty at Niagara, and the mutuality with which the
Proclamation was enacted. As a result, the court was wrong to declare
that the Proclamation was entirely unilateral; such a finding does not
accord with the history of First Nations/Crown constitutional dealings
in Canada.

The next case of significance to deal with the Royal Proclamation was
Guerin.'3 Dickson J., as he then was, wrote uncritically about the
Proclamation, the doctrine of "discovery" and the nature of sovereignty.
He stated the following:

In Johnson v. Mntosh, Marshall CJ., although he acknowledged the Royal
Proclamation of 1763 as one basis for the recognition of Indian title, was
none the less of the opinion that the rights of Indians in the lands they
traditionally occupied prior to European colonization both predated and
survived the claims to sovereignty made by various European nations in the
territories of the North American continent. The principle of discovery
which justified these claims gave the ultimate title in the land in a particular
area to the nation which had discovered and claimed it. In that respect at
least the Indians' rights in the land were obviously diminished .... 139

This reasoning disregards First Nations' perspectives at the time colo-
nial and Native societies formalized diplomatic relationships between
themselves. Dickson J.'s view drew heavily on colonial discourse that
regarded First Nations as being over-powered by non-Native settle-
ment.' 40 He failed to appreciate that Indians' rights in the land were not
obviously diminished. There was a conflicting interpretation within the
Proclamation (albeit made clearer when considered alongside the Treaty
of Niagara) that could have enabled Dickson J. to state that First
Nations' land rights were not curtailed by the Proclamation.

Dickson C.J.'s reasoning regarding the Proclamation remained the
same in R v. Sparrow.14 1 Once again he failed to scrutinize the question-

137 Supra note ii at 147.

138 Supra note io5.

139 Ibid at 336.

140 For a detailed discussion of the development of colonial doctrines that worked to disempower
and dispossess First Nations, see R. A. Williams Jr., The American Indian in Western Legal
Thought: The Discourses of Conquest (New Yorka Oxford University Press, 199o).

141 [99o] i S.C.R. 1075, 70 D.L.R. (4 th) 385 [hereinafter cited to D.L.R.].
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able supposition that the British presence in Canada undermined First
Nation land use and sovereignty.' 42 Dickson C.J. wrote:

It is worth recalling that while British policy towards the native population
was based on respect for their right to occupy their traditional lands, a
proposition which the Royal Proclamation of 1763 bears witness, there was
from the outset never any doubt that sovereignty and legislative power, and
indeed the underlying title to such lands vested in the Crown.' 43

Dickson C.J.'s failure to discern First Nation perspectives on the Royal
Proclamation has concealed Native understandings of the relationship
reflected in this document. There was from the outset overwhelming
doubt that sovereignty, legislative power and underlying title vested in
the Crown. His finding here is even more troubling given his admoni-
tion within the case that it is "possible, and, indeed, crucial, to be
sensitive to the Aboriginal perspective itself on the meaning of the rights
at stake."14 This has yet to occur with regard to the common law's
interpretation of the Royal Proclamation.

Sioui,145 the latest Supreme Court of Canada case dealing with the
Royal Proclamation, again moves First Nations closer to being able to
realize their perspective of the Royal Proclamation. This case contains a
recognition that First Nations understandings must be consulted in
determining the Proclamation's meaning. Lamer, J., as he then was,
wrote:

The very wording of the Royal Proclamation clearly shows that its objective,
sofaras the Indians were concerned, was to provide a solution to the problems
created by the greed which hitherto some of the English had all too often
demonstrated in buying up Indian land at low prices. The situation was
causing dangerous trouble among the Indians and the Royal Proclamation
was meant to remedy this [emphasis added]. 1 6

By acknowledging that First Nations had an understanding of the
Proclamation which addressed their concerns, Lamer, J. moved the
language of the courts closer to a point where First Nations' perspec-
tives might form part of the Proclamation's interpretation. His state-
ment, by looking at the "Indians' concern," implies that more than just
the British standpoint on the Proclamation will define its meaning.

142 For an excellent examination and critique of the reasoning in Sparrow, see M. Asch & P.
Macklem, "Aboriginal Rights and Canadian Sovereignty: An Essay on R. v. Sparrow" (199) 2.9
Alta. L. Rev. 498.

143 Sparrow, supra note 14i at 404.

144 Ibid at 411.

145 Supra note 45 at 457.
146 Ibid
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Furthermore, in another passage, Lamer, J. helped to supply meaning
to what First Nation concerns were at the time the Proclamation
was issued. One of those concerns was the protection of their self-
government. Lamer J. wrote:

we can conclude from the historical documents that both Great Britain and
France felt that the Indian nations had sufficient independence and played a
large enough role in North America for it to be good policy to maintain
relations with them very close to those maintained between sovereign
nations. 147

One way Britain maintained relations with First Nations in a manner
"close to those maintained between sovereign nations" was by entering
into agreements that reflected this reality. As a First Nations' perspective
reveals, one of those Nation to Nation agreements was the Royal
Proclamation and its companion treaties, as exemplified by the Treaty of
Niagara.

Lamer J. further strengthened the potential for interpreting the
Proclamation as recognizing the pre-existing sovereignty of First Na-
tions when he wrote the following:

The British Crown recognized that the Indians had certain ownership rights
over their land, it sought to establish trade with them which would rise
above the level of exploitation and give them a fair return. It also allowed
them autonomy in their internal affairs, intervening in this area as little as
possible [emphasis added]. 148

By recognizing internal sovereignty, Sioui has the potential to permit a
reinterpretation of the Royal Proclamation in harmony with First
Nation's viewpoints. As such, the inherent right of self-government
within the current.fabric of the common law may be judicially discerned
by decision makers who appreciate the Royal Proclamation as contain-
ing more than merely what is expressed on the face of the document.

The challenge that interferes with First Nations' perspectives being
considered as part of the Proclamation are the conflicting objectives
found within the document, and the failure to recognize the Treaty of
Niagara as forming First Nations' understanding of the Proclamation.
The conflicting aspirations between and within the parties' objectives
were not resolved in the wording of the Proclamation because the
Crown gave precedence to its preference about how land would be
allocated. The effect of this privileging was to conceal the agreement
between the Crown and First Nations to not disturb or molest Aborigi-

147 Ibid at 448.
148 Ibid at 450.
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nal peoples and land use. The Treaty of Niagara reveals what has been
hidden in the Proclamation's words because it reasserts the state of
mutual non-interference that was intended when principles to guide
relationships were formalized between Native and non-Native people.

IV. RE-INTERPRETING THE LAW: SELF-GOVERNMENT
AND THE ROYAL PROCLAMATION

In contrasting the perspectives this article has developed, one is con-
fronted with two ostensibly divergent precepts. This section will now
suggest how legal discourse could be employed to capture the concepts
which best describe the parties' intentions in developing Constitutional
principles to define their relationship. In placing the two perspectives of
this article together in contrast and comparison, I have generated
alternative explanations of the Royal Proclamation. This makes possible
the transformation of conventional common law interpretations of the
Proclamation because we now are in a better position to choose which
explanations most closely approximate the parties' intentions in defin-
ing their constitutional relationship.

This reconstruction does not privilege the common law over other
forms of discourse. I am merely suggesting the contrast of First Na-
tions perspectives with the common law because the law contains
"moments of accommodation" 149 for the affirmation of First Nations
self-government. Despite the potential the common law has for en-
compassing First Nations perspectives within it, First Nations should
continue to speak and act in other arenas to broaden and strengthen
the recognition of self-government. 15

' As such, I do not suggest an
over-reliance on the common law. There has been, and will continue
to be, resistance of some within the legal community to relinquish the
power' 51 that disregarding the'Proclamation has bestowed upon non-
First Nations people and institutions. The message I hope to convey is
that First Nations can employ common law principles as the judiciary
takes seriously the historical evidence and case authorities which en-
compass First Nations perspectives in the definition of parties' constitu-
tional relationship.

I want to argue that interpretations of the Proclamation that are
attentive to the interests and intentions of both parties in structuring

149 Macklem,,supra note 16 at 452.

150 Furthermore, both First Nations and others must work towards "an all encompassing set of
parallel reforms at a variety of levels of Canadian society... as well as transformation of more
amorphous phenomena such as political responsibilities toward native people and the way in
which non-native people view their relationship to, and responsibility for, the present
conditions of native life": ibid at 455.

151 Bakan, supra note 16 at 328.
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their constitutional relationship can overcome the inadequacy of con-
ventional "western" legal viewpoints that have been introduced. The
current weakness in judicial interpretation of the Proclamation does not
mean that the common law is impervious to First Nations perspectives.
I hope to suggest a method by which the common law can be attentive to
First Nations perspectives in reformulating the parties' constitutional
relationship.

The common law and First Nations perspectives can both be ac-
counted for in the reformulation of legal discourse by employing com-
mon law doctrines which recognize the imbalance of power in defining
First Nations rights. These doctrines are best employed when one
understands the nature of each party's perspective, and the way one
party's position has been undermined through the disproportionate
power by the other. The principles of contrast and the common law
contain remedial instruction about how to surmount the inequality of
power between the parties. These doctrines have the potential to recog-
nize that First Nations are at a disadvantage in recording and preserving
their account of historic agreements in a manner and form that courts
consider persuasive.

The doctrines of the common law which allow contrast and difference
to be respected talk about interpreting evidence in a manner which is
sensitive to a First Nations' perspective. Such doctrines declare that

Indian treaties should be given a fair, large and liberal construction in favour
of the Indians... [and] doubtful expressions resolved in the favour of the
Indians . . . [moreover] treaties should construed not according to the
technical meaning of their words, but in the sense they would naturally be
understood by the Indians.152

These principles suggest that events involving First Nations should be
interpreted in a generous way to preserve their understanding of the
incident. If there is doubt on which party's perspective should prevail in
the event of contrasting interpretations, the recognition of the power
imbalance in the parties' relationship suggests that doubtful expressions
should be resolved in favour of the Indians. An approach which directs
the courts to listen to contrasting First Nation perspectives is also found
in other places within the common law.

The United States Supreme Court and the Supreme Court of Canada
have both accepted that Indian treaties should be interpreted to include
the contrasting perspectives of First Nations. These courts have recog-
nized, that since the colonizers used the

152 Simon, supra note H5 at 435. See also Jones, supra note 116 at xo-i; Nowegjickv. The Queen,
[1983] 1 S.C.R. 29 at 36, 144 D.L.R. (3d) 193 at 198; Sioui, supra note 45 at 453.
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modes and forms of creating the various technical estates known to their law,
and assisted by an interpreter employed by themselves... the treaty must be
construed, not according to technical meaning of its words to learned
lawyers, but in the sense in which theywould naturally be understood by the
Indians.153

Other cases are in agreement with these standards. They form the basis
for allowing contrast to be used in a way which accepts evidence of First
Nations' accounts of events. These cases speak of interpreting the
comparative understanding of events between First Nations and the
Crown as they are "naturally understood" 154 or "supposed"15 5 by the
Indians. Such cases allow for the reality of difference to be respected,
because they can accept that "so far as [First Nations] were con-
cerned," 156 there is an interpretation of events gives a greater under-
standing than the conventional perception of an occurrence.

An application of these principles leads to the conclusion that the
Proclamation must be interpreted in a fair and liberal way with a
construction that is favourable to the Indians, doubtful expressions
being resolved in their favour. Since the Proclamation was written by
colonial officials according to the "modes and forms of creating the
various technical estates known to their law, and assisted by an inter-
preter employed by themselves ... the treaty must be construed, not
according to technical meaning of its words to learned lawyers, but in
the sense in which they would naturally be understood by the In-
dians."15 The Proclamation is "naturally understood"15 or "sup-
posed" 159 by the Indians, "so far as they were concerned,"' 6 to be a
treaty, and thus contain far greater rights and protection than the
common law has been willing to recognize. The Proclamation is not a
"unilateral declaration of the Crown" as some courts have held. 61 It is
part of a treaty in which First Nations had input. The declaration of the
Proclamation was accompanied by promises made at Niagara which
both parties agreed to adhere to. These covenants form a part of the
Proclamation's meaning to First Nations.

153 See Jones, supra note 16, followed in Sioui supra note 45 at 453.

154 Sioui ibid

155 Dominion, supra note 131 at io3.
156 Siou4 supra note 45 at 457.

157 See Jones, supra note i6, followed in Sioui supra note 45 at 453.

158 Siou4 ibid

159 Dominion, supra note 131 at 103.

160 Sioui, supra note 45 at 457.

161 Supra note ii.
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Therefore, a "natural understanding" of the Proclamation by First
Nations includes an interpretation that includes the promises made at
Niagara. Doubt on this point should be resolved in favour of the Indians
because applying such a doctrine would permit the Proclamation to be
read with a construction that is critical of the common law's partiality
and accommodative of the sensitivity of First Nations perspectives.
These promises, though not limited to the following list, include:
respect for the sovereignty of First Nations,162 the creation of an
alliance163 ("the several Nations. . .with whom we are connected"), 164

free and open trade and passage between the Crown and First Na-
tions16 5 ("shall not be molested or disturbed"), permission or consent
needed for settlement of First Nations territory 166 ("same shall be
purchased for use... at some public meeting or assembly of Indians"),
the English provision of presents to First Nations, 167 mutual peace,
friendship and respect 168 ("that the Indians may be convinced of our
Justice and determined resolution to remove all reasonable cause of
discontent"). These promises amount to the creation of a constitutional
relationship between the parties because they define many key princi-
ples in their association.

First Nations have never relinquished their memory of, and adher-
ence to, the principles formulated to guide their relationship with the
Crown. Canadian case law and the Constitution Act, 1982, similarly
recognize that the Proclamation has "never been repealed or rendered
nugatory." ' 69 As such, the perspectives, principles and promises identi-
fied in this article demonstrate constitutional protections for First
Nations in their relationship with the Crown. The evidence of First
Nation perspectives on their constitutional relationship direct a gen-
erous and liberal judicial reconstruction of the Royal Proclamation. A
"perspectived" reading of the Royal Proclamation has the potential to
re-enshrine it as the "Indian Bill of Rights." 170 This method of inter-
pretation does not make the technical words of the document unimpor-

162 Flick, supra note 79.
163 Flick, supra note 79.
164 The references in parentheses in this sentence are from the wording ofthe Royal Proclamation,

supra note 9.
165 Ibid.

166 Ibid

167 Compare speech of Orcarta, quoted in Cptn. Anderson, supra note 104 and recollection of
Anderson, supra note ii.

168 Flick, supra note 83; two row wampum in Williams, supra note 96.
169 Clark, supra note 53 at 85-86.
170 St. Catharines, supra note 31.
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tant, it merely means that First Nation perspectives must form a part the
common law's understanding of the Proclamation. This provides the
foothold by which First Nations can reassert that their perspectives of
the Proclamation must constitute part of its meaning. The jurispruden-
tial vision which develops when the Royal Proclamation is understood
from a First Nation perspective illustrates that First Nation people
never contemplated relinquishing their sovereignty or the underlying
title to their land when settlers came. 171

There should be a contemporary application of the principles under-
lying the Proclamation because this would enhance the revitalization of
First Nation society in a manner in keeping with aboriginal aspirations
and goals, the Crown's own solemnly-stated commitments, and the
common law doctrine of understanding in the way naturally understood
by the Indians. The ancient vision of the Royal Proclamation continues
with First Nations people today. Some First Nations leaders have
spoken most forcefully in this regard. The four statements found below
are representative of the existing claim to sovereignty by First Nations
people as recognized by the Proclamation. These statements represent
a archetypal pattern for the culmination of a retranslated legal dis-
course surrounding the Royal Proclamation. Their language illustrates a
"fused" standpoint which synthesizes First Nation and western perspec-
tives. I believe the common law could take guidance from this language
by incorporating these understandings into future judicial decisions.

Georges Erasmus, former National Chief of the Assembly of First
Nations (AFN), has stated the following when writing about the impor-
tance that First Nation people place on sovereignty and its continued
existence:

171 Further examples of statements supporting the alternative native perspective which are in
contrast to the imperialistic notions of law are as follows. Dan Christmas of the Union of Nova
Scotia Indians, at the Assembly of First Nation's Self Determination Symposium, October 3,
1990, stated:

In brief, Mi'Kmaq government finds its... source of power and its right to govern.... an
inherent one-not deriving from any settler institution. Secondly its relationship to settler
governments is a government to government relationship based on British Mi'Kmaq
treaties concluded at the time of settlement. The covenant chain of treaties is the key that
defines the nature and relationship that our ancestors sought, and which, we... wish to
continue and maintain.

ChiefJean Maurice Matchewan of the Barriere Lake Band, "MitchikanibikongAlgonquins of
Barriere Lake: Our Long Battle to Create a Sustainable Future" in Richardson, supra note H2
at 142, similarly stated his nation's understanding of the agreements entered into upon
contact:

Our memory of this agreement [the three figure wampum belt] is that any dealing with the
land would involve Indian nations... It was agreed, at that time, that the Indian nations
would always be recognized by the French and English speaking nations as leaders on our
own homelands, and that any negotiations regarding the use and sharing of resources would
necessarily involve the consent of the Indian nations.

VOL. 2 8:1



1994 CONSTITUTIONAL LAW FROM A FIRST NATION PERSPECTIVE 45

We have to go back to the agreement made in the two row wampum treaty
first signed between first nations and the newly arrived Europeans in I664.

All across North America today First Nations share a common perception of
what was then agreed: we would allow Europeans to stay among us and use a
certain amount of land, while on our own lands we would continue to
exercise our own laws and maintain our own institutions and systems of
government.
We believe that vision is still very possible today, that as First Nations we
should have our own governments with jurisdiction over our land and
people.172

Similarly, Chief Joe Mathias of the Squamish Nation and former AFN
vice-chief for British Columbia said on behalf of the AFN to First
Ministers in 1986:

When we express the notions of sovereignty or sovereign title to our lands we
emphasize that, prior to 1763, at 1763, and up to today, the chain ofsovereign
existence of our peoples has been unbroken; it comes to us from the past and
it will continue in the future. The intervention of settlement in this country
these past three to four centuries has not broken that sovereign existence of
our peoples. Our point of departure lies in our basic understanding that we
have no other way to relate to Canada except as sovereign peoples.' 7 3

Likewise, Chief Gary Potts of the Teme-Augama Anishnabe Band in
Ontario has stated the following:

We are approaching self-government on the basis that we have always had
self-government and we still have self-government, even though it has
undergone, over the last one hundred years, a major attack from the colonial
masters in our country.174

Finally, in 1986 the AFN issued a document explaining its position on
self-government in preparation for meeting with First Ministers to
discuss amending the Constitution Act 1982. This declaration stated the
following:

As Indian First Nations we have an inherent right to govern ourselves.

We have had this right from time immemorial (i.e., centuries before the
arrival of the Europeans) and this right exists today.
Neither the Crown in the right of the United Kingdom nor of Canada
delegated the right to be self-governing to the First Nations. It existed in
Canada long before Canada itself was a nation.

172 Quoted in Richardson, supra note xaz at I.
173 Quoted in "Statement at Meeting of Ministers, Ottawa, 20-zi March 1986" in Assembly of

First Nations, Our Land, Our Government, Our Heritage, Our Future (Ottawa: A.F.N.,
September 199o) at z.

174 Ibid at 8.
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The inherent right of North American Indians to sovereignty was first
recognized by the Two-Row Wampum in 165o, and later, by the Royal
Proclamation of 1763 which speaks of "The several Nations or Tribes of
Indians with which we are connected..." and by subsequent treaties. The
purpose was not to give rights to the First Nations but to give rights to the
European settlers. 175

These statements show that the principles contained in the Royal
Proclamation continue to be remembered by First Nations today. They
illustrate that the Proclamation was confirmatory of pre-existing First
Nation rights, and they affirm First Nation belief that the rights
embodied in the Royal Proclamation are "recognized and affirmed" by s.
35(I) and not capable of being extinguished without First Nation's
consent. Furthermore, s. 25 states that any rights or freedoms spelled out
in the Charter can not be construed so as to impinge upon treaty or
other rights recognized by the Royal Proclamation. 176 These statements
also demonstrate that from a First Nations perspective that if inherent
self-government was one of the "rights and freedoms" recognized by the
Royal Proclamation then one is able to argue that this is an "existing"
right protected by s. 35(1) of the Constitution 77 and is not to be
impinged upon by the Crown.

These statements also demonstrate the value of situating the inter-
pretation of the Proclamation within the communities that have been
disadvantaged by the application of law. In them we see a different
vision of law that emphasizes a nation to nation relationship between
First Nations and the Crown. This vision demands the restraint of
legally oppressive power when it mutates or ignores this relationship.
This vision also reveals the ideological undertones of interpretations
that do not account for both western and First Nations perspectives.
The recognition of ideological difference creates an alternative inter-
pretation of the Proclamation and provides an opportunity for the
transformation of legal discourse as these insights are respected.

Thus, the use of common law doctrines which respect difference
combined with the use of contrasting perspectives illustrates how situ-
ated and contextualized accounts of events by racial/cultural/minority
scholars has the potential to make a difference in analyzing and concep-
tualizing the law. A "fusion of horizons" between "western" and Native
accounts of law could allow for the formulation of alternative interpreta-
tions which could transform the conventional legal discourse. The
contrast in visions suggested in this article, and the incorporation of

175 Ibid. at I8.
176 Supra note 9.
177 Borrows, supra note 13.
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racial/cultural/minority views in the restructuring of the jurisprudence,
are essential to the realization of the legal and political objectives of
people who are conventionally outside the legal system. This article has
further developed a theoretical and evidential foundation for the inter-
pretation of law from these perspectives. It represents the Trickster's re-
emergence in First Nations intellectual expression. Other people from
all communities are invited to add their knowledge and their history to
structure the transformation of legal discourse through the further
development of vocabularies of comparison.


